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IN  MEMORIAM. 


DEATH  OF  JUDGE  GEORGE  E.  SUTHERLAND. 

On  the  21st  day  of  June,  1900,  Mr.  J.  G.  Flanders  of  Mil- 
waukee presented  to  the  court  the  following 

MemoricU  of  the  Milwaukee  Bar  Association, 

To  the  President  and  Members  of  the  Milwaukee  Bar  Association: — 
Tour  committee  upon  whom  was  placed  the  duty  of  preparing  a  me- 
morial on  the  life  and  services  of  Gbobge  R  Sutherland,  beg  leave  to 
report: 

Deat;h  has  once  more  entered  our  ranks  and  suddenly  snatched  from 
us  an  honored  member  of  this  bar,  an  able  and  distinguished  jurist  By 
decree  of  the  Court  from  which  there  is  no  appeal  it  was  his  to  lay  down 
the  burden  of  life  and  pass  from  among  us  while  yet  in  what  seemed  to 
be  the  prime  and  vigor  of  an  active  and  successful  career.  The  last  year 
of  his  life  found  him  as  active  and  assiduous  in  the  discharge  of  duty  as 
any  of  the  many  busy  years  which  preceded  it,  and  faithful  to  every 
trust  confided  to  him;  always  careful,  industrious,  and  conscieDtious  in 
the  administration  of  justice.  The  bar  and  the  bench  were  honored  by 
him  and  his  work.  It  is  therefore  peculiarly  fitting  that  with  the  warmth 
of  true  friendship,  as  well  as  with  a  glow  of  pride,  the  bar  of  Milwaukee 
county  should  i)ay  tribute  to  the  life  of  him  whose  sterling  character 
and  rich  judicial  attainments  were  here  recognized  and  appreciated. 

George  R  Sutherland,  Judge  of  the  Superior  Court  of  Milwaukee 
County,  passed  from  this  life  at  Chicago  on  the  morning  of  September 
13, 1899.  He  was  born  at  Burlington,  New  York,  September  14, 1843,  and 
with  his  parents  came  to  Wisconsin  in  1855.  He  attended  school  at 
Ripen  College,  and  subsequently  graduated  at  Amherst  College.  His 
law  course  was  taken  at  Columbia  College  law  school,  from  which  he 
graduated  in  1871. 

He  opened  an  office  at  Ripon,  Fond  du  Lac  county,  and  served  as  city 
attorney  for  two  years.  He  then  removed  to  Fond  du  Lac,  and  was  as- 
sociated in  business  with  a  distinguished  member  of  the  bar,  David 
Tatlor,  later  justice  of  the  supreme  court,  the  firm  being  Taylor  & 
Sutherland.  He  served  one  term  in  the  state  senate;  was  postmaster 
for  a  term  in  the  city  of  Fond  du  Lac;  and  after  Mr.  Taylor  was  elected 
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to  the  supreme  bench  practiced  law  at  Fond  da  Lao  a  number  of  years. 
He  came  to  Milwaukee  in  1886,  and  entered  into  business  with  Joshua 
Stark,  and  continued  to  practice  at  this  bar  until  the  spring  of  1897, 
when  he  was  elected  to  and  assumed  the  duties  of  judge  of  the  superior 
court  of  Milwaukee  county,  and  continued  in  the  active  discharge  of 
his  trust  until  the  16th  day  of  June,  1899,  when  he  adjourned  court  for 
the  summer  vacation  and  departed  on  a  trip  to  Europe.  He  had  reached 
Chicago  on  his  way  home,  and  expected  to  return  to  Milwaukee  the  fol- 
lowing day,  when  he  was  suddenly  taken  sick  and  died. 

Although  barely  twenty-eight  months  have  passed  since  George  R 
Sutherland  was  invested  with  judicial  honors,  the  members  of  this 
bar  will  bear  witness  that  in  patience  and  in  kindness,  and  with  wise 
judicial  discretion,  he  held  the  scales  of  justice  with  a  steady  hand,  un- 
influenced by  prejudice,  fear,  or  favor,  careful  only  of  the  law  of  which 
he  was  a  zealous  student.  As  a  trial  judge  he  was  uniformly  patient 
and  kind  in  his  treatment  of  both  counsel  and  witnesses.  The  judicial 
qualities  of  his  mind  were  admirable,  and  he  gave  to  his  work  the  highest 
and  best  of  which  he  ws^  capabla  His  was  a  sunny  and  genial  dispo- 
sition, and  he  made  the  way  easier  and  more  pleasant  for  many  a  strug- 
gling young  attorney.  The  highest  good  was  his  great  ambition  in  his 
social,  business,  and  church  relation&    Sublime  is  such  ambition. 

Resolved,  That  in  the  passing  of  George  R  Sutherland,  the  state 
has  lost  an  honored  official;  this  bench  and  bar  a  learned  and  just  judge; 
the  people  a  firm  friend;  Christianity  a  witness;  and  humanity  a  man. 

Resolved,  That  this  memorial  be  presented  to  the  circuit  court  of 
Milwaukee  county,  and  to  the  supreme  court  of  the  state  of  Wisconsin, 
upon  a  day  to  be  named,  for  a  formal  announcement  of  the  death  of 
Judge  George  K  Sutherland,  with  a  request  to  each  court  that  the 
memorial  may  be  spread  upon  the  records  thereof. 

Resolved,  that  the  members  of  this  bar  attend  the  funeral  of  Judge 
Sutherland  in  a  body. 

Resolved,  that  a  copy  of  this  memorial  be  presented  to  the  children 
and  family  of  the  late  Judge  Sutherland^ 

Dated,  Milwaukee,  Wis.,  September  15,  1899. 

Chas.  Quarles,  Chairman, 
RoLLiN  B.  Mallory, 
Orren  T.  Williams, 
E.  H.  Bottum, 
Christian  Doerfler, 

Committee. 

Mr.  Flanders  then  said: 

George  K  Sutherland,  bom  in  the  state  of  New  York  in  Septem- 
ber, 1848,  left  an  orphan  at  a  tender  age,  sheltered  during  the  years  of 
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his  early  youth  in  the  home  of  a  brother,  using  all  the  means  of  educa- 
tion open  to  a  boy  upon  a  farm,  teaching  a  country  school  at  an  age  no 
greater  than  that  of  many  of  his  pupils,  a  private  in  the  army  in  the 
early  fall  of  1861,  serving  continuously  until  the  close  of  the  war  and 
mustered  out  as  a  captain  when  he  had  barely  attained  his  majority : 
these  are  the  bare  lines  of  the  life  of  the  judge  whose  death  created  a 
vacancy  in  the  superior  coart  of  Milwaukee  county.  These  are  lines  not 
only  in  his  life  but  in  the  life  of  many  Americans  whose  younger  days 
antedated  or  were  coeval  with  those  stirring" days  in  the  sixth  and  sev- 
enth decades  of  this  century.    , 

Emerging  from  that  struggle,  he  at  once  engaged  in  another  for  a 
imiversity  and  professional  education.  He  achieved  his  purpose  through 
stem  self-denial  and  unfailing  persistence,  graduated  at  Amherst  in 
1870,  at  Columbia  Law  School  in  1871,  and  entered  the  practice  of  his 
profession  at  Ripon  in  this  stata  Having  subsequently  as  the  partner 
of  a  former  justice  of  this  court  filled  a  creditable  place  in  the  profes- 
sion and  become  an  influential  citizen  of  Fond  du  Lac  where  he  lived, 
he  removed  to  Milwaukee  in  1886^  With  its  large  German  population 
which  establishes  a  conservatism  seldom  found  elsewhere,  it  is  not  easy 
for  a  newcomer  to  make  much  of  an  impression  in  Milwaukee.  Judge 
SuTHEBi^AND  was  not  an  exception  to  this  rula  Those  who  knew  him 
respected  his  character  and  ability,  and  the  lawyers  were,  of  course,  the 
first  to  realize  his  worth. 

In  the  spring  of  1897,  by  election,  he  became  the  judge  of  the  supe- 
rior court,  and  for  two  and  a  half  years  filled  that  ofiica  It  was  a  brief 
period  in  which  to  make  a  record  as  a  judge,  but  it  was  quickly  found 
that  he  possessed  some  qualities  much  to  be  desired  in  the  judicial  char- 
acter. Some  judges  are  petulant  and  impatient  Judge  Sittherland's 
courtesy  was  unfailing  and  his  patience  apparently  inexhaustibla  Many 
judges  have  been  dilatory  and  procrastinating.  Cases  argued  and  sub- 
mitted, slumbering  *'  under  advisement  '*  for  months  and  perhaps  for 
years,  frequently  crumble  until  nothing  remains  for  the  litigants  when 
the  decisions  is  rendered  but  costs  and  the  ashes  of  disappointment. 
From  the  time  he  took  his  place  upon  the  bench.  Judge  Sutherland 
was  from  choice  and  habit  always  prompt  in  rendering  his  decisions. 

He  was  not  a  man  of  extraordinary  ability.  Few  men  in  a  genera- 
tion or  a  community  so  tower  above  their  fellows  as  to  be  ranked  among 
the  great  Many  of  those  who  are  have  in  their  lives  and  character  such 
defects  and  blemishes  as  are  only  excused  or  overlooked  by  reason  of 
conspicuous  ability.  But  Judge  Sutherland  was,  in  every  sense  of  the 
word,  an  able  man.  He  possessed  an  unblemished  character  and  his 
life,  public  and  private,  was  without  reproach.  He  commanded  the  re- 
spect and  esteem  of  all  who  came  in  contact  with  him  and  the  affection 
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of  those  who  enjoyed  his  friendship.  His  sense  of  duty  was  high:  his- 
appreciation  of  the  obligations  of  his  office  keen;  his  determination  to 
administer  justice  impartially  and  without  fear  or  favor  unfailing;  and 
his  industry  unflagging.  In  the  brief  period  he  held  the  office  of  judge 
he  won  and  retained  the  respect  and  confidence  of  the  entire  bar  of 
Milwaukee,  although  many  of  its  members  had  but  slight  acquaintance- 
with  him  when  he  took  his  place  upon  the  bench. 

In  the  vain  effort  to  restore  failing  health,  and  feeling  himself  under 
the  sentence  of  death  from  a  fatal  disease,  he  made  his  trip  to  Europe 
in  the  last  summer  of  his  life.  At  the  very  conclusion  of  his  journey, 
in  the  great  city  of  our  sister  state,  and  almost  at  the  threshold  of  his 
home  where  his  children  awaited  him,  he  passed  away.  Notwithstand- 
ing the  shock  to  those  allied  to  him  by  ties  of  blood  and  friendship,  his 
friends  cannot  but  feel  that  if  death  was  to  come  it  was  better  to  have 
it  come  quickly.  A  long  and  honorable  life  had  been  lived,  and  he  left 
his  position  upon  the  bench  and  in  the  community  in  the  full  posses- 
sion of  all  his  faculties  and  with  his  armor  on.  The  world  is  better  for 
his  life,  and  such  tribute  as  can  be  given  to  it  his  fellow  lawyers  in  Mil- 
waukee desire  to  i)ay. 

On  behalf  of  the  court,  Mr.  Justice  Winslow  responded 
as  follows : 

Oentlemen  of  the  Bar:  —  Twice  within  the  space  of  a  few  brief  years- 
have  the  bench  and  bar  been  called  upon  to  mourn  the  death  of  a  judge 
of  the  superior  court  of  Milwaukee  county.  Both  of  the  men  so  com- 
memorated were  suddenly  called,  both  were  comparatively  young,  both 
gifted  above  their  fellows,  and  both  had  before  them  apparently  long 
and  honorable  careers.  Fbankiin  L.  Oii^on  and  Geoboe  R  Sutheblai7I> 
are  names  of  which  any  bar  and  any  bench  may  well  feel  proud,  names- 
which  should  not  pass  from  us  without  the  making  of  an  enduring 
record  which  shall  bear  witness  to  future  generations  of  the  virtue  of 
the  men  who  bore  them  so  well. 

Judge  Sutherland  was  widely  known  as  a  lawyer  before  he  was 
called  to  the  trial  bench.  At  the  bar  he  had  attained  an  enviable  posi- 
tion. To  the  natural  brilliancy  of  his  mental  ix>wers  there  was  added 
industry  and  integrity  as  well  as  a  charming  personality  which  endeared 
him  to  all  who  enjoyed  the  good  fortune  of  his  acquaintance.  His  ex- 
perience upon  the  bench  had  been  short,  perhaps  too  short  to  justify  a 
definite  and  certain  estimate  of  his  judicial  qualities,  but  we  may  be 
well  assured  that,  had  he  lived,  he  would  have  taken  rank  among  the 
strong  and  able  trial  judges  of  the  state.  He  did  with  cheerful  heart 
the  work  which  lay  before  him;  his  hand  and  brain  were  arrested  mid- 
way, before  they  began  to  fail,  even  before  they  were  weary;  and  we 
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who  still  remain  do  well  to  stop  for  a  few  brief  moments  to  reflect  upon 
and  profit  by  the  lesson  of  his  shoi-t  but  honorable  career,  before  again 
taking  up  life's  wearisome  struggle  which  shall  end  only  when  death 
calls  us,  as  it  has  called  our  brother. 


DEATH   OF  JUDGE  DANIEL  HARRIS  JOHNSON. 

Jadge  Geo.  H.  Noyes  of  Milwaukee  then  presented  to  the 
court  the  following 

MeTnoricU  of  the  Milwaukee  Bar  Asaociation, 

We  are  summoned  to  pay  the  tribute  of  respect  due  to  the  memory 
of  an  honored  member  of  the  bar  of  this  city.  The  sudden  death  of 
Judge  Johnson  terminates  a  career  distinguished  far  beyond  that  of  the 
arerage  lawyer,  not  alone  because  of  the  prominent  position  he  gained 
at  the  bar,  or  of  his  long  residence  in  this  city  and  state,  but  because  of 
his  protracted  service  on  the  bench  and  his  re-election  after  he  had 
passed  the  age  when  most  men  have  retired  from  active  labor. 

DakieLi  Harris  Johnson  was  born  near  Kingston,  in  Ontario,  July 
27, 1635.  His  father  had  served  for  several  years  as  a  sergeant  in  the 
British  army  under  Wellington  and  was  sent  to  America  in  military 
service  daring  the  war  of  1812,  while  his  mother  was  a  daughter  of  an 
American  soldier  of  the  revolution.  Left  an  orphan  when  but  two  years 
old,  he  came  under  the  care  of  his  mother's  sister  residing  at  Kempt- 
ville,  some  miles  from  Kingston.  Here  in  the  freedom  of  country  life 
be  passed  his  childhood  and  youth  with  little  opportunity  for  school  in- 
struction; but  so  well  did  he  improve  such  advantages  as  were  open  to 
him  that  he  became  a  teacher  at  the  age  of  seventeen.  His  active  mind 
and  the  strong  desire  to  find  a  wider  and  better  field  for  the  develop- 
ment of  his  powers  impelled  him  to  push  out  into  the  then  new  West. 

In  1844  at  the  age  of  nineteen,  he  became  a  student  at  Bock  River 
Seminary  in  Mt^  Morris,  Illinois,  where  he  i*emained  during  the  winter 
of  that  year  and  the  summer  of  1845.  During  the  next  three  or  four 
years  he  was  engaged  in  teaching  and  working  in  the  mines  of  Galena. 

In  1848,  he  taught  in  Prairie  du  Chien,  Wisconsin,  and  at  the  same 
time  pursued  the  study  of  law  and  literature.  In  1849  he  was  admitted 
to  the  bar  by  the  circuit  court  in  Crawford  county,  Wisconsin,  and 
opened  a  law  office  at  Prairie  du  Chien.  In  1850  he  undertook  the  labor 
of  taking  the  census  of  the  Indians  about  the  head  of  Lake  Superior, 
and  spent  some  time  in  that  region  in  this  service.  He  early  showed  a 
decided  fondness  for  literature  and  talent  as  a  writer.    After  three  or 
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four  years  of  moderate  success  as  a  lawyer,  he  became  part  owner  of 
the  Prairie  du  Chien  Courier^  which  he  edited  with  vigor  until  185C 
when  he  disposed  of  his  interest  and  resumed  the  active  practice  of  the 
law  as  a  member  of  the  firm  of  Johnson  &  Bullock. 

While  residing  in  Prairie  du  Chien  he  also  served  for  some  years  as 
assistant  register  of  the  United  States  land  office,  there  located,  and  in « 
the  fall  of  1S60  was  elected  to  represent  his  district  in  the  state  Assem- 
bly. He  took  a  prominent  and  inHuential  position  in  the  legislature  of 
1861»  being  chairman  of  the  committee  on  ways  and  means  and  a  mem- 
ber of  the  committee  on  education.  The  sound  judgment  and  legal 
ability  displayed  by  him  as  a  legislator  led  to  his  appointment  in  the 
fall  of  1861,  by  Attorney  General  James  H  Howe,  as  assistant  attorney 
general  of  the  state.  In  this  position  he  proved  himself  able  and  effi- 
cient. 

In  May,  1862,  he  went  south  as  a  clerk  in  the  paymaster's  department 
in  the  Union  army  under  Major  Culver,  and  remained  there  until  No- 
vember 1st  of  that  year.  On  his  return  from  the  South  he  established 
his  home  in  Milwaukee,  where  it  remained  until  his  death.  Here  he 
entered  at  once  upon  the  active  practice  of  his  profession,  and  soon 
came  to  be  recognized  as  a  lawyer  of  unusual  ability  and  learning. 

In  1867,  he  was  a  member  of  a  committee  which  undertook  the  re- 
vision of  the  city  charter.  In  1869,  and  again  in  1870,  he  was  elected  to 
represent  the  Seventh  ward  of  the  city  in  the  state  Assembly.  In  1869 
he  was  chairman  of  the  committee  on  education,  and  in  1870  of  the  ju- 
diciary committee,  of  that  body,  and  was  very  prominent  and  influen- 
tial in  shaping  and  directing  the  legislation  of  both  sessions,  particularly 
in  securing  the  passage  of  important  measures  affecting  the  interests  of 
Milwaukee. 

In  1873  and  1874,  and  again  in  1882  and  1883,  he  was  a  member  of  the 
school  board  of  the  city,  representing  the  First  ward  in  that  body  with 
signal  intelligence  and  fidelity.  In  the  spring  of  1878,  he  was  elected 
city  attorney  for  the  term  of  two  years,  and  discharged  the  duties  of 
that  responsible  and  laborious  office  with  such  excellent  judgment  and 
professional  skill  as  to  greatly  enhance  his  standing  at  the  bar  and 
strengthen  his  hold  upon  public  confidence. 

During  the  twenty-five  years  of  his  practice  in  Milwaukee,  from  1862  to 
1887,  Judge  Johnson  was  associated  with  several  different  lawyers.  In 
the  first  ten  years  he  was  associated  with  Robert  N.  Austin  (late  judge 
of  the  superior  court)  and  Nathan  Pereles  in  the  firm  of  Austin,  Pereles 
&  Johnson;  with  D.  G.  Rogers  in  the  firm  of  Rogers  &  Johnson;  and 
with  H.  H.  Markham  in  the  firm  of  Markham  &  Johnson. 

In  the  spring  of  1871,  he  formed  a  law  partnership  with  Frederick 
Rietbrock,  under  the  title  "  Johnson  &  Rietbrock,"  to  which  Mr.  L.  W. 
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Halsey  was  admitted  as  junior  partner  in  1877,  and  this  firm  was  con- 
tinued with  a  large  and  increasing  practice  until  Judge  Johnson  retired 
to  accept  judicial  honors. 

At  the  spring  election  of  1887,  he  was  chosen  bjr  the  etoctoiii  of  Mil- 
waukee county  to  fill  the  high  office  of  judge  of  the  circuit  court  for  a 
full  term  of  six  years,  at  the  expiration  of  which  he  was  re-elected  with- 
out opposition  for  a  second  term.  In  1899  he  was  again  elected  against 
strong  oompetitiofi,  and  entered  upon  his  third  term  on  the  first  Monday 
of  January  of  the  current  year,  having  passed  the  age  of  seventy-four 
years,  of  which  nearly  fifty  had  been  spent  in  active  and  assiduous  pro- 
fessional and  judicial  labors. 

That  Judge  Johnson  was  a  man  of  great  learning  and  of  marked 
ability  it  is  needless  to  affirm.  His  prominence  and  work  as  a  jurist 
attest  the  fact  Though  not  favored  with  the  usual  advantages  of  a 
liberal  education,  yet  his  open  and  receptive  mind,  his  ready  wit,  his 
keen  apprehension,  his  eager  pursuit  of  knowledge,  his  superior  natural 
endowments,  his  remarkable,  almost  phenomenal,  memory,  fully  sup- 
plied the  lack  of  such  advantagea  He  was  an  extensive  reader,  fond 
of  investigation,  and  his  mind  was  stored  with  a  large  fund  of  knowl- 
edge upon  most  subjects  that  interest  men  of  intelligence.  In  the  fields 
of  history,  science,  politics,  and  literature,  as  well  as  jurisprudence,  he 
was  at  home  and  his  conversation  was  always  interesting  and  instruo- 
tiTO.  His  tastes  were  literary,  aad  from  time  to  time  he  indulged  them 
by  contributing  to  the  current  literature  of  the  day.  His  library  was 
large  and  well  selected,  but  it  was  kept  not  for  ornament  but  for  prac- 
tical and  steady  use.  His  extraordinary  memory,  particularly  in  the 
recollection  of  decided  cases  and  of  the  details  of  testimony  in  causes 
tried  before  him,  was  the  frequent  subject  of  remark. 

As  a  judge,  he  was  able,  intelligent,  and  upright  in  the  administra- 
tion of  his  office^  His  personal  character  in  all  relations  was  above  re- 
proach. His  judicial  integrity  and  his  honor  as  a  man  and  citizen  were 
never  questioned.  Peculiarly  social  and  kindly  by  nature  and  genial  in 
intercourse,  he  was  always  an  entertaining  companion  and  by  common 
assent  accorded  a  prominent  place  in  society. 

While  living  in  Madison,  he  was  married  to  Electa  A.  Wright,  of  that 
city,  a  sister  of  David  H.  Wright^  well  known  for  years  in  political  and 
Masonic  circles.  Together  they  made  their  home  a  center  of  kindly 
hospitality.  Both  of  them  were  much  interested  in  the  industrial  school 
of  Milwaukee,  and  did  much  to  promote  its  interests  and  those  of  other 
charitable  enterprisea  Both  were  £or  many  years  faithful  members  of 
St  Paul's  Church  in  this  city.  A  devoted  and  affectionate  husband  and 
father.  Judge  Johnson  was  also  a  publi&spirited  citizen,  a  warm-hearted 
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friend,  and  in  all  the  varied  relations  of  life  worthy  of  the  high  esteem 

in  which  he  was  held.  ^ 

To  his  widow  we  offer  the  consolation  of  our  respect  and  sympathy 

in  the  presence  of  this  her  great  bereavement 

Joshua  Stabk, 
Lawrence  W.  Halsey, 
R  N.  Austin, 
G.  W.  Hazleton, 
J.  M.  Pereles, 

Ck)mmittee. 

Judge  Noyes  then  said: 

I  have  been  requested  by  the  president  of  the  Milwaukee  Bar  Associa- 
tion to  present  to  this  court  the  memorial  adopted  by  that  body  on  the 
death  of  Judge  Daniel  Harris  Johnson,  which  occurred  in  Milwaukee 
on  the  15th  instant  The  meeting  of  the  bar  at  which  this  memorial 
was  endorsed  was  more  largely  attended  than  any  meeting  within  my 
recollection.  A  more  genuine  expression  of  esteem  and  affection  for  a 
deceased  member  never  was  expressed  at  a  gathering  of  the  Milwaukee 
bar.  It  will  be  many  years  before  another  such  tribute  will  be  paid  to 
one  of  our  profession. 

The  memorial,  in  brief  but  appropriate  terms,  expresses  the  feelings 
of  all  those  who  knew  Judge  Johnson  intimately  in  his  lifetime  and 
who  now  sincerely  mourn  his  demise.  I  need  add  but  a  word  thereto  in 
presenting  it  to  this  court 

If  I  were  asked  to  name  the  distinguishing  qualities  of  heart  and  mind 
of  the  deceased  which  so  strongly  endeared  him  to  those  who  knew  him, 
I  would  answer  that  they  were  his  candor,  his  independence,  and  his 
want  of  malice.  He  spoke  frankly,  act«d  conscientiously,  and  harbored 
no  feelings  of  revenga  No  injury  or  ill-will  ever  rankled  long  in  his 
forgiving  heart 

The  varied  experiences  of  a  long  and  active  life,  supplemented  by  an 
unusually  retentive  memory  and  by  a  great  fondness  for  books,  furnished 
him  with  a  storehouse  of  knowledge  of  the  most  extensive  and  universal 
character.  He  was  one  of  the  best  informed  men  at  the  bar.  He  had 
been  a  student,  teacher,  legislator,  educator,  author,  lawyer,  judge.  Not 
ambitious  to  be  famous,  nor  eager  for  riches,  he  took  time  to  study,  to 
oonverse,  and  to  reflect  Thus  he  became  a  versatile  writer,  a  fluent 
talker,  and  a  learned  jurist  There  have  doubtless  been  at  the  bar  and 
on  the  bench  in  Wisconsin  men  of  better  judgment,  of  more  brilliant 
parts,  of  greater  talents,  but  none  of  more  honest  intent  and  deed,  of 
wider  knowledge,  of  greater  independence,  and  of  kinder  heart  None 
have  been  more  impartial,  more  considerate  of  young  attorneys,  more 
willing  to  admit  the  making  of  errors  and  to  correct  them  when  con- ' 
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Tinced  of  the  wrong.    Few  have  lived  to  hetter  purpose,  and  few,  if  any; 
will  be  more  missed  in  social  and  professional  life. 

I  beg  leave  to  ask  that  the  memorial  submitted  be  spread  upon  the 
records  of  this  court 

Mr.  Chief  Jastice  Cassoday  responded  for  the  court: 

Mr.  Johnson  was  a  remarkable  man  in  many  respects.  He  resided 
in  the  state  during  its  entire  existence  I  first  knew  him  as  a  member 
of  the  Assembly  from  Crawford  county.  He  was  the  same  social,  en- 
tertaining, witty,  and  agreeable  gentleman  then,  that  he  continued  to 
be  throughout  lifa  An  extensive  reader,  a  discriminating  student, 
with  a  remarkable  memory,  and  hence  a  mind  richly  stored  with  much 
learning  and  useful  knowledge,  with  a  keen  sense  of  the  humorous  and 
the  ludicrous  and  a  natural  fondness  for  controversy,  he  was  generally 
conspicuous  in  any  circle  of  which  he  was  a  member.  Honest  in  pur- 
pose, quick  in  perception,  independent  in  thought,  unique,  original,  and 
self-reliant,  firm  in  conviction,  open  and  unreserved  in  utterance,  bold 
in  expression,  and  courageous  in  action,  he  generally  impressed  all  who 
saw  and  heard  him  with  his  sincerity  of  purpose  and  his  integrity  of 
character  and  his  ability  as  a  lawyer  and  a  man.  At  the  bar  he  had  an 
extensive  practice,  as  the  records  of  this  court  attest  During  his  twelve 
and  one-half  years  upon  the  bench,  the  mass  of  pressing  business  in  his 
court  would  have  overwhelmed  a  much  younger  and  more  cautious 
judge;  The  rapid  disposition  of  causes  at  nin  prius  necessarily  pre- 
cludes patient  investigation  and  profound  study.  Fifty  years  of  active 
service  at  the  bar  and  on  the  bench  by  such  a  character  as  Judge  John- 
son was  well  calculated  to  leave  a  profound  impression  upon  all  who 
saw  and  heard  him.  But  his  life  work  is  finished.  May  his  example 
serve  as  a  guide,  and  his  memory  be  cherished  by  those  who  remain. 

The  memorial  and  remarks  will  be  entered  upon  the  records  of  the 
<x>urt 
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The  State  ex  kel.  Cubtis,  Bespondent,  vs.  Town  Boabd  of 

THE  Town  of  Geneva,  Appellant.  lio?  1 


April  if — 4prfl  f7, 1900. 

Highways:  Establishment:  Appeal  from  town  hoard  by  nonresident 
freeholder:  Promises  of  aid  in  construction, 

1.  Where  an  application  has  been  made  to  the  town  board  to  lay  out  a 
road  across  the  land  of  a  citizen  of  this  state  upon  whom  notice 
thereof,  making  him  a  party  to  the  proceedings,  was  given  under 
sec  1267,  Stats.  1898,  he  is  competent  to  appeal  from  the  decision 
of  the  board  thereon  under  sec.  1276  (providing  that  "  any  person 
who  shall  consider  himself  aggrieved  by  any  order  laymg  out '' 
or  refusing  to  lay  out  any  highway  may  appeal  therefrom),  even 
though  he  is  not  a  resident  of  the  town. 

2b  Where  the  decision  of  the  town  board,  or  of  commissioners,  to  lay 
oat  a  highway  was  not  procured  or  induced  by  private  contribu- 
tions or  olBfers  of  pecuniary  aid  towards  the  construction  of  the 
road,  such  contributions  do  not  vitiate  the  decision. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wal- 
worth county :  Fkank  M.  Fish,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  by  Quarles^  Spence  & 
QitarleSy  and  oral  argument  by  George  Lines.  They  con- 
tended, inter  aZia^  that  only  those  qualified  to  be  signers  of 
an  application  for  the  laying  out  of  a  highway  can  appeal 
from  the  refusal  to  grant  such  application.  In  this  case  the 
relator,  not  being  a  resident  of  the  town,  was  not  qualified 
to  sign  a  petition  for  the  laying  out  of  the  highway  in  ques- 
Vol.  107— 1 
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tion.     Sec,  12G5,  Stats.  1898;  Damp  v.  Dane,  29  Wis.  419; 
State  ex  reL  lola  v.  NeUon,  57  Wis.  147. 

Fop  the  respondent  there  was  a  brief  by  Simmons  <k  Tyr- 
rely  attorneys,  and  Cooper,  Simm^ona,  Nelson  <&  Walker,  of 
counsel,  and  oral  argument  by  J,  B.  Simmons, 

Cassoday,  C.  *J.  On  January  11, 1897,  an  application  was 
made  to  the  defendant,  The  Town  Board  of  the  Town  of 
Geneva,  in  Walworth  county,  to  lay  out  the  highway  in 
question.  On  February  20,  1897,  the  town  board  decided 
upon  such  application,  and  by  a  written  order  in  due  form 
by  them  signed  and  then  filed  with  the  town  clerk,  denied 
such  application  and  refused  to  lay  out  such  proposed  high- 
way. The  relator,  Lewis  Curtis,  who  then  was,  and  is,  a 
citizen  of  the  state,  a  freeholder  in  the  town  of  Geneva,  and 
the  owner  of  land  across  which  the  proposed  highway  was 
to  be  laid,  but  who  was  a  resident  of  the  city  of  Lake 
Geneva  in  that  county,  considering  himself  aggrieved  by 
the  determination  of  the  supervisors  of  the  town,  in  March, 
1897,  duly  appealed  from  such  determination  to  the  county 
judge  of  that  county  for  the  appointment  of  commissioners 
to  review  such  order  or  determination,  and  executed  in  due 
form,  and  duly  filed  with  the  county  judge,  a  bond  to  the 
town  of  Geneva,  with  sufiicient  sureties,  approved  by  the 
judge,  conditioned  as  required  by  the  statutes  of  this  state. 
Thereupon  the  county  judge,  pursuant  to  notice  duly  given 
by  him,  and  in  the  manner  prescribed  by  law,  on  April  24, 
1897,  at  his  oflice  in  Elkhorn  (the  relator  and  the  town 
board  being  present  and  participating  in  the  proceedings), 
selected  E.  D.  Page,  W.  H.  Aid  rich,  and  J.  W.  Bronson,. 
three  disinterested  freeholders  of  that  county,  as  commis- 
sioners to  review  the  order  or  determination  of  the  town 
board  in  the  manner  provided  by  law,  and  thereupon  an- 
nexed to  such  application  a  warrant,  under  his  hand,  requir- 
ing them  to  appear  personally  at  the  town  hall  in  the  town 
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of  Geneva,  May  3,  1897,  at  10  o'clock  in  the  forenoon  of 
that  day,  to  view  and  examine  the  highway  described  in 
such  application,  and  review  the  order  or  determination  ap- 
pealed from,  and  make  retarn  of  their  decision  thereon  to 
the  town  clerk  of  the  town  of  Geneva  within  twenty  days 
thereafter,  which  warrant  was  duly  served  upon  each  of  such 
commissioners. 

Pursuant  to  such  wairrant  the  persons  so  chosen  commis- 
sioners met  at  the  town  hall  mentioned,  May  3, 1897,  at  10 
o'clock  a.  m.,  pursuant  to  such  warrant,  and  having  been 
first  duly  sworn  justly  and  impartially  to  discharge  their 
duties  as  such  commissioners,  then  and  there  proceeded  to 
view  and  examine  the  proposed  highway,  and  to  review  the 
determination  appealed  from,  and  heard  all  parties  inter- 
ested therein,  and  the  proofs  offered  by  them,  and  then  and 
there  decided  and  determined  that  the  order  or  determina- 
tion of  the  town  board  refusing  to  lay  out  such  highway 
should  be  in  all  things  reversed,  and  then  and  there  reduced 
their  said  decision  to  writing,  subscribed  their  names  thereto, 
annexed  the  same  ta  such  warrant,  and  on  May  4,  1897, 
duly  filed  such  decision,  together  with  such  warrant  thereto 
annexed,  in  the  oflBce  of  the  town  clerk  of  that  town. 

On  October  19, 1897,  the  relator  caused  all  proper  papers 
to  be  filed  in  the  office  of  the  town  clerk  for  the  laying  out 
of  such  proposed  highway  in  conformity  with  the  decision  of 
such  commissioners,  with  a  written  request  for  the  laying 
out  of  such  highway.  Such  request  not  being  complied  with, 
the  relator,  December  7, 1897,  at  a  duly  convened  meeting 
of  the  town  board,  at  which  all  of  the  supervisors  were  pres- 
ent and  participating,  appeared  by  his  attorneys  and  made 
demand  of  the  town  board  personally  that  they  should  com- 
ply with  and  carry  out  the  decision  of  such  commissioners 
reversing  their  order  of  February  20, 1897.  The  town  board 
then  and  at  all  times  refused  and  neglected  to  comply  with 
the  decision  of  such  commissioners  and  lay  out  such  high- 
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way.  Thereupoa,  and  on  February  4, 1898,  the  relator,  upon 
petition  filed,  obtained  an  alternative  writ  of  numdamtis  from 
the  trial  court,  requiring  the  town  board  to  show  cause  why 
they  should  not  lay  out  the  road  as  determined  by  such  com- 
missioners. The  town  board  made  return  to  such  alternative 
writ.  Thereupon,  and  on  April  8, 1898,  the  relator  made 
answer  to  such  return. 

The  issues  thus  formed  having  been  tried  by  the  courts 
the  court  on  June  26, 1899,  found  as  matters  of  fact,  in  effect, 
as  stated,  and  as  conclusions  of  law  the  court  found  that  the 
relator  was  entitled  to  judgment  against  the  defendant.  The 
Town  Board  of  Oeneva^  for  the  co^ts  of  this  action,  and  for  a 
peremptory  writ  of  mandamiba  requiring  and  commanding 
the  town  board  to  proceed  to  lay  out  the  proposed  highway 

« 

described,  and  ordered  judgment  to  be  entered  accordingly. 
From  the  judgment  so  entered  the  town  board  brings  this 
appeal. 

A  reversal  is  sought  on  the  ground  that  the  relator  was 
incompetent  to  take  the  appeal  from  the  decision  of  the 
town  board.  The  statute  applicable  is  to  the  effect  that 
"any  person  who  shall  consider  himself,  aggrieved  by  any 
order  laying  out "  or  refusing  to  lay  out  any  highway  "  may, 
within  thirty  days  after  such  determination,  appeal  there- 
from and  apply  •  .  .  to  the  county  judge  for  the  ap- 
pointment of  commissioners  to  review  such  order  or  deter- 
mination." Sec.  1276,  Stats.  1898.  The  objection  is  that 
the  relator  resided  in  the  city  of  Lake  Geneva,  and  not  in 
the  town  of  Geneva,  where  the  proposed  highway  was 
to  be  located.  It  was  found  by  the  court,  and  in  fact  is 
conceded,  that  the  relator  then  was,  and  is,  a  citizen  of  this 
state,  and  a  freeholder  of  the  town  of  Geneva,  and  the 
owner  of  eighty  acres  of  land  in  that  town,  across  which 
the  proposed  highway  was  to  be  laid  out;  and  hence  notice 
was  accordingly  served  upon  him,  as  required  by  the  statute 
(sec.  1267).    Such  notice  to  such  landowners  was  to  give 
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them  an  opportunity  to  be  heard  by  the  town  board  before 
passing  upon  their  property  rights,  and  hence  made  them 
parties  to  the  proceedings.  Avstin  v.  Allen,  6  Wis.  142; 
^ate  V.  Langer^  29  Wis.  68;  State  v.  Logue,  73  Wis.  598. 
Some  of  the  authorities  seem  to  concede  the  right  of  such 
landowners  to  appeal,  and  others  seem  to  limit  the  right  to 
such  landowners.  People  ex  rel,  Ridgeway  v.  CortelyoUy  36 
Barb.  164;  State  ex  rd.  Dakota  Co.  ComrrCrs  v.  Barton,  36 
Minn.  145;  KimhaXi  v,  Hornan,  74  Mich.  699;  Taylor  v. 
CormrCrs  of  Highways,  88  111.  526;  Comrn^ra  of  Highways  v. 
Quinn,  136  HI.  604.  This  court  has  held  that  such  land- 
owner might  "in  his  own  name  procure  a  review  on  certio-, 
rari  of  the  action  of  the  authorities  in  laying  out  such 
highway."  State  ex  reL  Wood  v,  Ooldstucker,  40  Wis.  124. 
Following  the  decisions  of  New  York,  from  whence  we 
borrowed  the  statute  cited  giving  such  right  tQ  appeal,  this 
court  has  recently  held,  in  effect,  that  under  that  statute 
any  freeholder  of  the  town  in  which  such  highway  or  pro- 
posed highway  is  situated,  who  "considers  himself  ag- 
grieved "  by  the  order  or  determination  of  the  town  board, 
may  appeal  therefrom,  as  prescribed.  State  ex  rd.  Rogers  v. 
Wheder,  97  Wis.  96.  That  decision  is  certainly  broad  enough 
to  cover  the  case  at  bar.  We  must  hold  that  the  relator 
was  competent  and  had  the  right  to  take  the  appeal. 

Counsel  seek  a  reversal  upon  another  ground.  It  appears, 
and  is  in  effect  found  by  the  court,  that  after  the  commis- 
sioners had  made  their  decision  upon  such  appeal,  and  re- 
duced the  same  to  writing,  and  had  all  subscribed  the  same, 
the  relator  and  one  Davidson,  a  freeholder  of  the  town  of 
Geneva,  together  made  an  undertaking,  which,  with  such 
decision  of  the  commissioners,  was  filed  in  the  office  of  the 
town  clerk  May  4,  1897.  Such  undertaking  recited  the 
hearing  before  the  commissioners;  the  fact  that  they  had 
decided  to  reverse  the  decision  of  the  town  board ;  that  it 
was  then  proposed  to  lay  out  the  road;  that  the  mayor  and 
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common  council  of  the  city  of  Lake  Geneva  had  pledged 
themselves  to  appropriate  $400  out  of  the  funds  of  that  city 
towards  defraying  the  expenses  of  such  road ;  that  the  res- 
idents of  that  city  had  raised,  or  were  about  to  raise,  $200 
more,  by  subscription,  for  the  same  purpose,  and  to  be  paid 
upon  the  laying  out  and  construction  of  the  road.  There- 
fore, in  consideration  of  the  premises,  the  relator  and  David- 
son, who  executed  such  undertaking,  thereby  jointly  and 
severally  undertook  and  promised  on  the  part  of  such  city 
and  sucji  subscribers  that  they  should  pay  to  the  town  of 
Geneva,  in  the  aggregate,  $600  towards  the  construction 
of  such  road,  upon  the  completion  thereof  in  a  good  and 
workmanlike  manner.  But  the  court  found  that  such  de- 
cision of  the  commissioners  was  not  procured  or  induced 
by  such  undertaking,  or  by  any  promise  thereof,  or  by  any 
of  the  statements,  promises,  or  offers  of  pecuniary  or  other 
aid  in  the  construction  of  such  proposed  highway.  The 
question  is  whether  such  proposed  aid  by  the  city  and  the 
resident  subscribers  of  the  city  to  the  amount  of  of  $600,  so 
guaranteed  by  the  relator  and  Davidson,  vitiated  the  de- 
cision of  the  commissioners. 

Of  course,  it  is  well  settled  in  this  state  and  others  that 
the  legislature  has  no  power  to  authorize  private  property 
to  be  taken  for  private  use  without  the  owner's  consent, 
even  if  compensation  be  provided  for.  Sec.  13,  art.  I,  Const. ; 
Osborn  v.  Hart^  24  Wis.  89 ;  CalherUoix  v,  Coleman^  47  Wis. 
200,  201 ;  State  ex  rd,  Lightfoot  v.  McCahe,  74  Wis.  483  \ 
Wis,  ir.  Go,  V.  WinanSj  85  Wis.  39,  and  cases  there  cited. 
We  are  referred  to  cases,  on  the  part  of  the  defendant, 
where,  to  avoid  such  rule,  private  parties  have  prevailed  or 
attempted  to  prevail  upon  town  authorities  to  lay  out  high- 
ways, colorably  for  the  use  of  the  public,  but  really  for 
their  own  private  benefit  alone,  over  the  land  of  others,  with- 
out their  consent,  by  oflfering  to  pay,  or  to  secure  the  pay- 
ment of,  the  damages,  or  some  part  thereof,  for  taking  the 
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land,  and  where  such  proffered  aid  in  such  a  case  has  been 
condemned.  Coinm,  v.  Cambridge^  7  Mass.  165-167;  Gornm, 
V.  Sawiuy  2  Pick.  547;  Dudley  v.  Cillery  5  N.  H.  558.  And 
yet  in  these  cases,  or  some  of  them,  it  is,  in  effect,  held  to 
be  no  objection  for  the  landowner  to  waive  all  claim  for 
damages  for  the  purpose  of  obtaining  the  road,  '^  nor  to  a 
lonu  fide  charitable  donation  to  a  town  or  plantation  to  re- 
lieve it  under  burthens  necessarily  imposed  for  the  public 
benefit."  In  New  Hampshire  the  courts  go  as  far  as  any 
in  the  condemnation  of  such  voluntary  aid,  yet  even  there 
it  is  held  that  the  court  would  not,  in  the  absence  of  proof, 
presume  that  the  town  authorities  acted  upon  such  induce- 
ment. Smith  V,  Conway^  17  N".  II.  586,  592.  In  a  more  re- 
cent case  it  was  held  in  that  state  that  '^  a  town  may  make 
an  appropriation  necessary  for  building  a  convenient  public 
bridge,  with  a  proviso  that  if  enough  more  to  enable  the 
town  to  build  a  more  convenient  one,  of  a  certain  design,  is 
contributed  by  individuals  and  given  to  the  town,  the  more 
convenient  one  shall  be  built."  Kelley  v,  Kenrmrd^  60  N.  H.  1. 
In  Massachusetts  it  was  held  at  an  early  day  that  the 
takino:  of  a  bond  from  an  individual  to  contribute  towards 
the  expense  of  laying  out  or  altering  a  highway  would  not 
vitiate  the  proceedings,  unless  the  bond  was  the  basis  of  the 
proceeding,  and  the  adjudication  was  not  colorably  for  the 
use  of  the  city,  but  really  for  the  benefit  of  a  private  indi- 
vidual. Parks  V,  Boston^  8  Pick.  218.  So  it  has  been  held 
in  that  state  that  "  where  a  sum  of  money  was  subscribed  by 
certain  individuals  for  the  purpose  of  defraying  a  portion  of 
the  cost  of  a  town  way,  and  this  fact  was  communicated  to 
the  inhabitants  of  the  town  before  the  town  way  was  ap- 
proved, .  .  .  the  vote  of  approval  was  not  rendered  in- 
valid thereby."  Copeland  v,  Packard^  16  Pick.  217.  See, 
also,  Bl'dke  v.  County  Comm^rSj  114  Mass.  583,  In  a  recent 
case  it  is  said  by  that  court  that  "  there  may  be  voluntary 
private  contributions,  reducing  the  amount  of  the  public 
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charge,  and  such  contributions  do  not  invalidate  the  acts  of 
the  authorities  charged  with  the  duty  of  adjudging  whether 
the  improvement  shall  be  made,  and  its  details."  Atkinson 
V.  City  Cotmcil  of  Newton^  169  Mass.  242.  See,  also,  State  v. 
Jmtice^  24  N.  J.  Law,  413;  Townsend  v.  Iloyle^  20  Conn.  1. 
So,  in  Maine  it  hiis  been  held  that  the  action  of  the  commis- 
sioners would  not  be  set  aside  "  because  the  damages  sus- 
tained by  certain  individuals  were  paid  by  those  having  a 
deep  personal  interest  in  the  establishment  of  the  road,  and 
thus  their  releases  were  obtained."  In  re  Vassalhorotigh^  19 
Me.  338.  So,  it  has  been  held  in  Ohio  that  ^'undertakings 
by  written  subscription  to  contribute  money  or  other  prop- 
erty in  aid  of  public  works  are  valid  contracts  that  may  be 
enforced  in  courts  of  justice."  Comni^rs  of  Canal  Fund  v. 
Perry^  5  Ohio,  58.  To  the  same  eflfect,  State  v,  CoUinSy  6 
Ohio,  126. 

We  are  not  aware  of  any  ruling  of  this  court  upon  the 
facts  found  by  the  trial  court  which  would  tend  to  vitiate 
the  decision  of  the  commissioners  in  this  case.  On  the  con- 
trary, there  are  some  decisions  which  sanction  such  volun- 
tary aid  to  public  improvements.  State  ex  rel.  Park  v.  Supers 
of  Portage  Co,  24  Wis.  49;  State  ex  rel,  Newell  v,  Purdy^  36 
Wis.  225;  Lynch  v,  R,  Z.  F,  <&  M.  R.  Co,  57  Wis.  430;  Pepin 
Co,  V,  Prindle^  61  Wis.  311, 312,  and  cases  there  cited;  Lund 
V,  Chippewa  Co,  93  Wis.  646,  647.  Of  course,  such  contribu- 
tion or  oflfer  of  pecuniary  aid  must  not  be  of  such  a  character, 
nor  made  under  such  circumstances,  as  would  be  likely  to 
swerve  the  commissioners  or  town  board  fi-om  the  perform- 
ance of  their  duty  to  the  public.  Here,  as  indicated,  it  is 
expressly  found  that  the  decision  was  not  procured  nor  in- 
duced by  the  undertaking,  nor  by  any  promise  of  pecuniary 
or  other  aid,  and  we  cannot  say  that  such  finding  is  not  sus- 
tained by  the  evidence.  Upon  the  reversal  of  the  order  or 
determination  of  the  town  board  by  the  commissioners,  the 
town  board  was  required  by  the  statute  to  proceed  to  lay 
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out  the  highway,  "  the  same  as  if  they  had  origiaally  deter- 
mined to  lay  out "  such  highway.  Sec.  1282,  Stats.  1898. 
That  statute  is  peremptory,  and  the  town  board  were  bound 
to  obey  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


J.  L  Case  Plow  Wokks,  Eespondent,  vs.  Niles  &  Soott 

Company,  Appellant.  {iw  m 

April  us  ^AprUSJ,  1900.  iS  24I 
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Sale  of  chattels:  Warranty:  Breach:  Retention  of  property  by  pur-  j^j       .^g^ 

chaser:  Absolute  vxyrthlessness:  Evidence:  Measure  of  damages: 

jnieresu  ^^^       ,  ^ 

1.  In  case  of  breach  of  warranty  in  the  sale  of  chattels,  if  a  compara- 
tively  sraall  outlay  will  remedy  the  defect,  the  vendee  is  not  enti- 
tled to  keep  the  chattels  and  refuse  to  make  the  necessary  change 
and  recover  back  the  entire  purchase  price,  but  he  should  make 
the  change  or  cause  it  to  be  made,  and  the  reasonable  expense  of 
making  it  will  be  the  ordinary  measure  of  his  damages. 

^  In  an  action  to  recover  damages  for  breach  of  warranties  in  the  sale 
of  cultivator  wheels,  evidence  that  the  wheels  could  have  been 
made  entirely  serviceable  and  suitable  for  the  uses  intended,  at  a 
maximum  cost  much  less  than  the  purchase  price,  by  knocking  out 
the  old  hubs  and  casting  or  welding  in  new  hubs,  is  held  to  have 
been  uncontroverted,  notwithstanding  one  witness  testified  gener- 
ally that  the  wheels  were  worthless  as  cultivator  wheels;  and  an- 
other testified  that,  at  the  time  of  the  trial  more  than  eight  years 
after  the  manufacture  of  the  wheels,  when  they  had  greatly  depre- 
ciated by  rust,  he  considered  them  worthless;  and  the  court  found 
that  tbey  were  "  practically  useless  and  of  no  market  va*ue." 

Sl  In  actions  for  damages  for  breach  of  warranty,  for  breach  of  con- 
tract for  the  delivery  of  chattels,  for  the  wrongful  conversion  of 
chattels,  for  the  wrongful  destruction  of  property,  eta,  the  plaint- 
ifir,  if  he  recovers,  is  entitled  to  interest  from  the  time  of  the  breach 
or  the  commission  of  the  injury,  not  as  such,  but  as  compensation 
for  the  delay,  and  in  order  that  he  may  be  fully  remunerated  for 
his  injury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  Frank  M.  Fish,  Circuit  Judge.    Heversed. 

The  plaintiff  is  a  Wisconsin  corporation,  doing  business  at 
Racine,  Wisconsin,  and  engaged  in  the  manufacture  of  plows, 
cultivators,  and  other  agricultural  implements.  The  defend- 
ant is  an  Indiana  corporation,  which  makes  metal  wheels  at 
La  Porte,  Indiana. 

This  is  an  action  to  recover  damages  for  an  alleged  breach 
of  warranties  upon  the  sale  of  certain  metal  wheels  to  be 
used  upon  cultivators  and  other  agricultural  implements, 
and  which  were  purchased  by  the  plaintiff  of  the  defendant 
under  a  written  order  made  August  16,  1888,  and  accepted 
by  the  defendant.  The  material  parts  of  the  order  are  as 
follows: 

"  You  may  enter  our  order  for  our  season's  wants  on  the 
following  styles  of  wheels,  and  at  the  prices  and  terms  named : 

82-in.  walking  cultivator  wheel,  li  rim.  half  oval,  8  steel  or 
10  iron  spokes,  f I    60  each 

81-in.  walking  cultivator  wheel,  li  rim,  half  oval,  8  steel  or 
10  iron  spokes,  | 59  each 

82-in.  sulkey  wheel,  2^  rim,  half  oval,  14  steel  spokes,  | 1  00  each 

24-in.  wheel,  2-in.  doubleK;hannel-rim,  8  steel  spokes,  | 70  each 

".  .  .  You  to  guarantee  the  wheels  against  breakage 
in  shipping,  and  against  defects  in  material  and  workman- 
ship.   .    .    ." 

The  wheels  were  to  be  made  after  a  peculiar  style  and 
pattern,  samples  of  which  had  been  previously  submitted  to 
the  plaintiff,  according  to  a  patent  owned  by  the  defendant, 
and  their  peculiarity  consisted  in  the  fastening  of  the  spokes 
to  the  hub;  the  spokes  passing  loosely  through  an  outer  hub, 
and  resting  with  their  ends  against  an  inner  hub  or  remov- 
able box,  wherein  the  axle  revolved,  and  where  they  were 
held  in  position  by  a  nut  having  upon  its  inner  surface  a 
circular,  V-shaped  flange,  which  was  screwed  up  on  the  end 
of  the  box  so  as  to  engage  the  flange  into  similar  shaped 
notches  cut  into  the  spokes.    Under  the  option  in  the  order^ 
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the  plaintiff  chose  to  have  its  cultivator  wheels  made  with 
ten  iron  spokes.  Under  the  terms  of  the  general  order  above^ 
re'^erred  to,  the  plaintiff  thereafter,  and  during  the  ensuing 
year,  or  I  ere  A  from  time  to  time  cultivator  and  p'ow  w!  eeU 
of  the  defendant,  and  the  defendant  filled  said  orders;  the 
wheels  so  ordered  and  shipped  to  the  plaintiff  amounting  to 
13,89i  wheels,  the  contract  price  of  which*  amounted  ta 
$9,718.87,  all  of  which  the  plaintiff  paid,  except  the  sum  of 
$1,793.07,  which  fell  due  August  22, 1889,  and  $914.28,  which 
fell  due  April  15,  1890.  The  plaintiff  claimed  that  all  of 
the  wheels  so  shipped  were  defective  and  worthless. 

This  action  was  once  tried,  and  resulted  in  a  ju  igment 
for  the  plaintiff,  from  which  judgment  both  parties  api  ealed 
to  this  court,  and  the  judgment  was  reversed  upon  both  ap- 
peals. 90  Wis.  590.  Upon  that  appeal  it  was  held  that,  un- 
der the  circumstances,  there  was  no  implied  warranty  of 
suitableness  of  the  wheels  for  the  purpose  intended;  that  na 
oral  warranty  made  prior  to  the  written  warranty  could 
be  shown;  and  that  any  defect  in  th^  plan  of  the  whee's- 
was  not  a  defect  in  workmanship;  and,  in  su'  stance,  that 
the  only  warranty  on  which  there  could  be  recovery  was 
an  express  warranty  against  defects  in  material  and  work- 
manship,—  and  the  case  was  remanded  for  another  triaU 
The  action  has  now  been  tried  again,  upon  the  alleged 
breaches  of  warranty  as  to  material  and  workmanship,  and 
considerable  new  testimony  was  introduced  upon  both  sides 
of  these  questions.  At  the  close  of  this  trial  the  plaintiff 
abandoned  its  claim  of  defective  material,  and  rested  on  the 
claim  of  defective  workmanship.  Upon  this  question  ita 
testimony  tended  to  show  that  the  spokes  were  not  properly 
notched  and  were  not  of  uniform  length,  and  that  the  flange 
upon  the  nut  did  not  go  down  evenly  upon  all  sides  inta 
the  notches,  by  reason  of  which  the  wheels  collapsed  when 
in  use.  The  action  was  tried  before  a  referee,  who  found 
that  6,842  wheels  were  defective  in  the  respects  claimed  by 
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the  plaintiflF,  and  that  they  were  practically  useless  and  of 
no  market  value,  and  that  the  contract  price  of  said  de- 
fective wheels  was  $4,282.40;  that  the  plaintiff  had  actually 
paid  out  for  freight  charges  to  replace  defective  wheels,  and 
for  wheels  shipped  out  to  replace  such  defective  wheels,  the 
total  sum  of  $334.68,  for  which  the  plaintiflF  was  entitled  to 
judgment,  lesstbe  sum  of  $2,707.35,  being  the  balance  un- 
paid upon  the  contract  price,  with  interest  from  the  com- 
mencement of  the  action, —  making  the  plaintiflf's  total  re- 
covery $2,685.90.  This  report  was  confirmed  by  the  circuit 
court  in  all  respects,  except  that  it  was  modified  in  respect 
to  the  amount  of  damages,  and  judgment  was  ordered  for 
the  plaintiflF  for  the  sum  of  $4,543.08,  less  the  sum  of  $2,707.35, 
balance  unpaid  on  the  contract  price,  together  with  interest 
on  such  balance  from  the  time  when  it  was  due  to  the  date 
of  the  commencement  of  the  action,  amounting  in  all  to 
$2,852.14;  leaving  net  balance  due  the  plaintiff  of  $1,690.94, 
upon  which  sum  the  plaintiff  was  awarded  interest  from  the 
date  of  the  commencement  of  the  action,  at  the  legal  rate, 
to  the  date  of  the  judgment.  Judgment  was  entered  in  ac- 
cordance with  this  conclusion  March  22,  1899,  in  favor  of 
the  plaintiff  against  the  defendant,  for  the  sum  of  $2,604.16 
damages,  together  with  costs,  and  from  this  judgment  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Cooper^  Simmons,  . 
Nelson  <&  Walker^  and  oral  argument  by  John  B,  Simmons, 
They  contended,  inter  alia,  that  even  if  the  wheels  as  deliv- 
ered were  unfit  for  any  use  as  wheels,  if  they  could  be  made 
^ood  at  an  expense  considerably  less  than  the  contract  price, 
the  plaintiff's  damages  would  be  limited  by  the  expenditure 
required  for  that  purpose.  D.  M.  Osboi^ne  <&  Co.  v.  Carpenter, 
37  Minn.  331;  New  York  State  M,  M.  P,  Co,  v.  BemingUm, 
109  N.  Y.  143;  H.  BirdsaU,  Sons  i&  Co.  v.  Carter,  11  2S"eb. 
143;  Miller  v.  Marine?*^s  Church,  20  Am.  Dec.  345;  Bradley 
io.  Denton,  3  Wis.  566.  The  plaintiff's  claim  was  for  unliqui- 
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dated  damages,  and  interest  should  have  been  allowed  only 
from  the  time  they  were  ascertained  by  the  report  of  the 
referee.  Laycock  v.  Parker^  103  Wis.  161 ;  Tyson  v.  MUr 
waukee,  50  Wis.  90 ;  State  ex  rel.  Sloan^  Stevens  <&  Morris  v. 
Warner,  55  Wis.  271 ;  Martin  v.  State,  51  Wis.  407,  412;  Sloan 
V.  Baird,  12  App.  Div.  4tSli  White  v.  Miller,  71  N.  Y.  118,  27 
Am.  Rep.  13;  McMaster  v.  State,  108  N.  Y.  557;  Mansfidd 
V.  N.  T.O.&H.  E.  R.  Co.  114  N.  Y.  331;  Hooper  v.  Pat- 
terson,  32  Pac.  Rep.  514;  Cox  v.  McLaughlin^  18  Pac.  Rep. 
Ill;  Padjic  P.  T.  Co.  v.  Fleisher,  56  Fed.  Rep.  899;  Louis- 
viUe  G.  Co.  V.  Eargis,  33  S.  W.  Rep.  946. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  and  oral  argument  by  T.  W.  Spence. 

WiNSLow,  J.  As  indicated  in  the  foregoing  statement 
of  facts,  the  alleged  breaches  of  warranty,  which  upon  the 
first  trial  of  the  action  were  several  in  number,  were  re- 
duced upon  the  second  trial  to  a  single  alleged  breach^ 
namely,  defective  workmanship;  and  this  breach  was  prin- 
cipally confined  to  the  claim  that  the  spokes  of  the  wheel 
were  improperly  and  unevenly  notched  and  were  not  uni- 
form in  length,  and  to  the  further  claims  of  lack  of  uni- 
formity in  the  perimeter  of  the  flanges  of  the  box  and  nut, 
and  eccentricity  in  the  screw  threads  upon  the  box.  Owing 
to  the  peculiar  construction  of  the  wheel,  it  was  apparently 
absolutely  essential  to  its  success  that  the  notches  near  the 
inner  end  of  the  spokes  which  were  to  engage  flanges  in  the 
box  and  nut  should  be  uniform  in  size  and  in  distance  from 
the  perimeter  of  the  wheel,  and  that  the  flanges  should  fit 
evenly  upon  all  sides  into  the  notches.  If  such  uniformity 
and  evenness  did  not  exist,  and  the  wheels  collapsed  on  that 
account,  it  is  clear  that  they  were  defective  in  workman- 
ship, because  it  is  admitted  that  the  plan  of  the  wheel  nec- 
essarily called  for  such  uniformity  in  order  to  insure  success. 
In  order  to  substantiate  its  claim  of  defective  workmanship 
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in  this  regard,  the  plaintiff  caused  nearly  or  quite  all  the 
wheels  which  the  referee  found  to  be  defective  to  be  taken 
apart  and  examined  by  two  experts,  who  testified  to  the  de- 
fective notching  of  the  spokes,  and  the  other  defects  named, 
and  explained  why  such  defects  made  the  wheels  unservice- 
able. '  These  wheels  so  examined  were  all  stored  upon  the 
plaintiff's  premises,  in  Eacine,  where  the  case  was  tried ;  and 
at  the  commencement  of  the  trial  the  plaintiff  offered  to 
-allow  the  defendant  to  examine  all  of  them,  but  the  offer 
does  not  seem  to  have  been  accepted.  We  are  now  asked  to 
reverse  the  finding  of  the  referee  and  court  upon  these  con- 
tentions, and  to  find  that  the  real  and  only  substantial  dif- 
ficulty with  the  wheels  was  that  the  spokes  were  made  of 
iron  instead  of  steel,  and  hence  that  the  defendant  was  not 
responsible  for  the  difficulty,  because  the  plaintiff  deliber- 
ately chose  the  iron  spokes.  It  must  be  sufficient,  upon  this 
branch  of  the  case,  to  say  that,  after  examination  of  the  evi- 
dence, we  are  clearly  of  the  opinion  that  the  evidence  was 
entirely  sufficient  to  support  the  findings  of  the  referee  and 
the  court,  and  hence,  upon  familiar  principles,  they  cannot 
be  disturbed. 

The  next  contention  made  by  the  appellant  is  that  the 
alleged  defective  wheels  were  not  shown  or  found  by  the 
<iourt  to  be  worthless,  but  that  it  appeared  by  the  evidence 
that  they  possessed  some  value,  and  that  hence  the  recovery 
by  the  plaintiff  of  the  full  value  of  the  wheels  is  erroneous. 
The  finding  was  that,  by  reason  of  defects  in  workmanship, 
the  wheels  were  "  practically  useless  and  of  no  market  value," 
This  was  based  upon  the  testimony  of  two  witnesses,  one  of 
whom  (Mr.  Wallis,  the  general  manager  of  the  plaintiff)  tes- 
tified that  if  the  wheels,  when  delivered^  had  any  value,  it 
was,  in  his  opinion,  only  that  of  scrap  iron,  and  that  it  was 
doubtful  on  that  score,  because  the  wheels  were  composed 
partly  of  steel  and  partly  of  iron,  and  these  parts  would 
bave  to  be  separated,  and  that  as  wheels  they  had  no  value; 
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that  he  meant  that  the  wheels  were  not  suitable  for  the 
purposes  intended  and  were  defective  to  the  extent  that 
they  were  valueless  for  cultivator  or  plow  wheels.  The 
other  testified  that,  in  his  opinion,  the  wheels  were  abso- 
lutely worthless  at  the  time  of  the  trial,  which  was  eight 
jears  after  the  sale,  but  might  be  worth  something  for  scrap 
iron,  if  cut  up.  On  the  other  hand,  Mr.  Scott,  vice  presi- 
dent of  the  defendant  corporation,  testified  that  the  wheels, 
though  useless  for  cultivators,  might  have  been  used  upon 
lighter  machines,  such  as  hand  carts  or  seeders,  where  they 
would  be  subject  to  less  strain,  and  also  that  they  might 
have  been  made  good  and  substantial  wheels,  suitable  for 
cultivator  wheels,  by  knocking  out  the  old  hub  and  casting 
or  welding  in  a  new  hub,  at  an  expense  of  twenty  to  twenty- 
five  cents  a  wheel,  and,  further,  that  it  was  his  recollection 
that  the  defendant  made  an  offer  to  the  plaintiff  to  take  the 
wheels  to  La  Porte  and  make  this  change.  This  testimony 
5tands  uncontradicted  in  the  case.  There  was  in  fact  no 
attempt  to  controvert  it,  and  it  must  be  considered  as  a  fact 
that  at  an  expense  of  twenty-five  cents  a  wheel,  at  the  most, 
the  wheels  could  have  been  made  perfect. 

The  rule  is  that  in  case  of  breach  of  warranty  in  the  sale 
of  a  cnattel,  where  the  vendee  keeps  the  property  and  re- 
<:oups  his  damages  in  an  action  for  the  price,  the  vendor 
may  recover  the  value  of  the  chattel,  if  it  has  any  value, 
notwithstanding  its  unfitness  for  the  uses  for  which  it  was 
purchased.  VTarder  v.  Fisher^  48  Wis.  338.  And,  where  a 
comparatively  small  outlay  will  remedy  a  defect,  the  pur- 
ohaser  is  not  entitled  to  keep  the  article,  and  refuse  to  make 
the  necessary  change,  and  recover  the  entire  purchase  price 
as  for  an  article  which  is  completely  worthless,  but  he  should 
make  the  change  or  cause  it  to  be  made;  and  the  reason- 
able expense  of  making  the  change  will  be  the  ordinary 
measure  of  damages.  J.  Thompson  Mfg.  Co,  v.  &underson^ 
106  Wis.  449;  BirdsaU  v.  Carter ^  11  Neb.  143.    In  the  pres- 
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ent  case  the  testimony  is  undisputed  that  the  change  could 
have  been  made,  that  the  wheels  would  then  have  been  en- 
tirely serviceable  and  suitable  for  the  uses  intended,  and 
that  the  maximum  cost  would  have  been  twenty-five  cents 
per  wheel.  We  say  the  testimony  was  undisputed,  because 
there  was  no  witness  who  attempted  to  deny  Mr.  Scott'a 
statement  that  these  changes  could  have  been  made,  and 
the  wheels  rendered  thereby  serviceable;  and  the  general 
statement  by  Mr.  Wallis  that  the  wheels  were  worthless  as 
plow  or  cultivator  wheels  cannot  be  considered  as  anything 
more  than  a  stiatement  that,  in  the  condition  in  which  they 
were  received,  they  were  not  suitable  for  those  particular 
purposes.  So  the  statement  of  the  other  witness  for  the 
plaintiff  that  he  considered  them  worthless  at  the  time  of 
the  trial  cannot  be  considered  as  meeting  Mr.  Scott's  testi- 
mony, for  two  reasons:  first,  because  eight  years  had  then 
elapsed  since  the  sale  and  delivery  of  the  wheels,  and  the 
evidence  showed  that  they  had  greatly  deteriorated  by  rust;, 
and,  second,  because  he  referred  to  them,  evidently,  in  their 
condition  with  the  defective  hubs  and  flanges,  and  did  not 
attempt  to  deny  the  feasibility  of  the  substitution  of  new 
hubs. 

Looking  at  the  finding  of  the  referee  and  the  court,  namely,, 
that  the  wheels  were  "  practically  useless  and  of  no  market 
value,"  it  seems  equally  plain  that  this  does  not  mean  thdt 
they  were  "  absolutely  worthless."  Therefore  we  feel  obliged 
to  hold  that  it  was  neither  proven  nor  found-that  the  wheels 
were  worthless,  but,  rather,  that  it  was  proven,  without  dis- 
pute, that  they  were  of  some  value,  and,  by  the  expenditure 
of  twenty-five  cents  per  wheel  for  new  hubs,  could  have 
been  made  entirely  serviceable  wheels.  Under  the  rules 
laid  down  in  the  cases  above  named,  this  sum,  viz.  twenty- 
five  cents  per  wheel,  would  be  the  proper  amount  of  the 
plaintiff's  damages  upon  this  branch  of  its  claim,  which 
would  amount  to  $1,710,50  for  the  entire  number  (6,842)  of 
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defective  wheels,  to  which  should  be  added  the  necessary 
freight  charges  and  expenses  of  furnishing  new  wheels  to 
replace  defective  wheels  sent  out  to  dealers  by  plaintiff, 
which  were  found  to  be  $334.68;  making  the  total  amount 
of  the  plaintiff's  damages  $2,045.18. 

Upon  the  subject  of  interest  upon  the  plaintiff's  damages, 
both  the  referee  and  the  circuit  judge  were  evidently  in 
error.  They  allowed  the  plaintiff  no  interest,  except  from 
the  date  of  the  commencement  of  the  action.  It  is  true  that 
interest,  as  suck^  is  recoverable  in  actions  for  the  recovery  of 
money  upon  contract  only  when  the  claim  is  liquidated,  or 
capable  of  liquidation  by  reference  to  reasonably  certain 
market  values,  and  that  in  such  cases  it  runs  from  the  time 
when  the  debtor  ought  to  have  paid  the  debt  by  the  terras 
of  the  contract,  or  from  the  time  fixed  by  law  for  its  pay- 
ment (if  any  such  time  be  fixed),  or,  in  default  of  either  of 
such  dates,  from  the  time  of  the  making  of  an  adequate  de- 
mand. Such  was  the  holding  in  the  recent  case  of  Laycoch 
V.  ParkeTj  103  Wis.  161,  but  the  principles  there  stated  have 
no  application  here. 

It  is,  however,  quite  well  established  by  the  preponderance 
of  authorit]^  that  there  are  cases  for  breach  of  contract,  and 
cases  sounding  in  tort,  where  the  damages  are  wholly  un- 
liquidated, but  where  they  may  be  fixed  by  known  and  rea- 
sonably certain  market  values  or  other  definite  standards, 
where  interest  is  to  be  allowed  from  the  time  of  the  breach 
or  the  commission  of  the  injury.  In  such  cases  interest  is 
not  allowed,  as  such^  but  simply  as  compensation  for  the 
delay,  and  in  order  that  the  plaintiff  may  be  fully  remuner- 
ated for  his  injury.  In  such  cases  interest  is  regarded,  in 
the  absence  of  special  circumstances  showing  greater  loss, 
as  measuring  the  proper  compensation  for  the  delay  which 
the  plaintiff  has  suffered  in  waiting  for  the  payment  of  his 
damages;  the  principle  being  that  the  plaintiff  will  not  be 

fully  compensated  unless  he  receive,  not  only  the  value  of 
Vou  107—3 
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the  thing  lost,  bat  receive  it,  as  nearly  as  may  be,  of  the 
date  of  his  loss.  Such  cases  are  actions  for  damages  for 
breach  of  warranty  on  the  sale  of  chattels,  actions  for  breach 
of  contract  for  the  delivery  of  chattels,  actions  for  the  wrong- 
ful conversion  of  chattels  or  for  the  wrongful  destruction  of 
property,  and  perhaps  other  actions  of  similar  nature.  In- 
gram  v.  Rankiii,  47  Wis.  406 ;  1  Suth.  Dam.  (2d  ed.),-  Y27, 
§  348;  Hale,  Dam.  157;  Perley,  Interest,  92;  Richards  v. 
Citizens  N.  O.  Co.  130  Pa.  St.  37;  Buford  v.  Govld,  35  Ala. 
265;  Minneapolis  H,  Works  v.  BonnaUiej  29  Minn.  373; 
Brown  v.  Doyle^  69  Minn.  543;  Sedgwick,  Dam.  (8th  ed.), 
§  316.  We  are  aware  that  there  is  some  confusion  in  some 
of  the  authorities  on  this  question,  but  it  seems  to  have  arisen 
from  failing  to  keep  in  mind  the  distinction  between  the 
allowance  of  interest  as  such^  and  the  allowance  of  interest 
as  compensation  for  delay.  Gray  v.  Central  R.  Co.  157  N.  Y. 
483. 

Had  the  plaintiff  in  this  case  paid  the  full  contract  price 
of  the  wheels,  it  would,  in  accordance  with  these  principles, 
have  been  entitled  to  recover  the  damages  resulting  from 
the  breach  of  warranty,  viz.  $2,045.18,  with  interest  at  the 
legal  rate  from  the  time  of  the  delivery  of  the  wheels;  but 
it  appearing  that  there  was  then  due  or  aboflt  to  fall  due 
upon  the  purchase  price  the  total  sum  of  $2,707.35,  which  is 
counterclaimed  for  in  this  action,  the  proper  rule  would  nec- 
essarily be  to  deduct  the  damages  from  that  amount,  leaving 
a  balance  of  $661.07,  for  which  sum,  with  interest  at  the 
legal  rate  from  April  15, 1890,  the  defendant  should  have 
had  judgment  upon  its  counterclaim. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  as  indi- 
cated in  the  opinion. 
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Hill,  Clerk,  etc.,  Appellant,  vs.  The  Amebioan   Subett  m  ^ 

Company,  imp.,  Eespondent.  ^^        ^^ 

February  3 — May  15, 1900.  }  {g       l^l 

Voluntary  astignments:  Negligence  of  assignee:  Degree  of  care:  Failure  ^'-^^      "^i 
to  insure;  Burden  of  proof:  Evidence:  Opinion  as  to  future  con-  J9J  „J? 

duct;  Breach  of  assignee's  bond:  Remedies:  Abatement  of  actions: 
Waiver:  Appeal:  BiU  of  exertions:  Action  at  law:  Directions  for 
judgment* 

1.  The  duty  of  an  assignee  for  the  benefit  of  creditors  is  that  of  strict 

obedience  to  all  orders  of  the  court,  and,  in  the  absence  of  express 
direction,  to  exercise  the  utmost  good  faith  and  at  least  ordinary 
care  and  diligence. 

2.  Where  it  is  a  general  custom  for  assignees  for  the  benefit  of  credit- 

ors to  keep  the  assigned  property  insured,  failure  of  an  assignee  to 
use  such  diligence  to  procure  insurance  as  would  have  been  exer- 
cised by  an  ordinarily  prudent  and  diligent  man  constitutes  negli- 
gence, rendering  both  the  assignee  and  the  sureties  upon  his  official 
bond  liable  for  any  damages  proved  to  have  resulted  therefrom. 

&  In  an  action  on  the  official  bond  of  an  assignee  for  the  benefit  of 
creditors,  brought  by  a  creditor  to  recover  for  Iq^  occasioned  by  a 
failure  to  insure,  evidence  that  the  property  was  of  a  kind  usually 
insured  when  in  the  hands  of  such  assignees;  that  nothing  in  the 
assignment  made  insurance  more  improbable  than  usual;  that  the 
time  to  procure  insurance  was  ample;  that  the  value  of  the  prop- 
erty justified  insurance  more  than  sufficient  to  have  covered  the 
creditor's  claims;  and  that  in  all  reasonable  probability  the  efforts 
of  an  ordinarily  diligent  man  would  have  been  effectual  to  procure 
insurance  exceeding  such  claims, —  is  held  to  establish  plaintiff's 
case  prima  fade,  and  to  cast  upon  the  defendants  the  burden  of 
showing  that  by  due  diligence  the  assignee  could  not  have  obtained 
either  any  insurance  or  enough  to  protect  plaintiffs  from  the  whole 
of  their  loss. 

4.  In  such  a  case  hypothetical  questions  asked  insurance  agents  such  as 
**  Had  the  assignee  brought  you  the  policies  at  any  time  before  the 
fire  to  get  your  consent  to  the  transfer  to  him  of  the  insurance, 
would  you  have  given  it?**  and  "Would  your  company,  at  any 
time,  have  written  insurance  on  property  in  the  hands  of  an  as- 
signee?"  merely  call  for  the  opinion  of  the  witness  as  to  what  his 
conduct  would  have  been  under  circumstances  which  did  not  exist, 
and  were  therefore  improper. 
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5.  Where  an  assignee  for  the  benefit  of  creditors  had  turned  over  the 
assigned  property  to  a  receiver,  and  had  been  functus  officio  for 
some  years,  and  the  result  of  the  receiver's  disposition  of  the  prop- 
erty had  been  ascertained,  a  cause  of  action  on  the  assignee's  bond 
for  negligence  in  the  management  of  the  assigned  estate  had  be- 
come complete,  and,  under  sec.  1695,  Stata  1898,  could  be  enforced 
by  creditors  in  an  independent  action  on  the  bond;  and  the  objec- 
tion that  there  had  been  no  formal  settlement  of  the  assignee'^ 
account,  if  such  a  settlement  is  a  necessary  preliminary  step  to 
such  action,  is  a  matter  strictly  in  abatement,  and  is  waived  by  an 
answer  on  the  merits.  [Whether,  at  every  stage  of  the  proceed- 
ings, individual  creditors  may  maintain  an  action  against  an  as- 
signee for  any  act  believed  to  be  in  derogation  of  his  duty,  although 
the  same  might  properly  become  an  item  of  charge  in  his  general 
account,  not  determined.] 

6k  The  objection  that  there  had  been  no  formal  settlement  of  the  as- 
signee's  account  is  not  raised  by  a  demurrer  on  the  grounds  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  plaintifif  had  an  adequate  remedy  in  the  voluntary 
assignment  proceedings.  [Whether  such  objection  can  be  raised 
at  all  by  demurrer,  not  determined.] 

7.  On  appeal  the  supreme  court  is  limited  to  the  bill  of  exceptions  for 
information  as  to  the  proceedings  on  the  trial:  the  opinion  rendered 
by  the  trial  judge,  the  reporter's  minutes,  and  depositions  cannot 
be  considered  unless  incorporated  therein. 

8b  Upon  reversal  of  a  judgment  in  an  action  at  law  in  which  a  jury 
trial  has  been  waived,  the  supreme  court  is  not  limited  to  awarding 
a  new  trial  as  in  cases  tried  by  a  jury,  but,  as  in  equity  cases,  may 
exercise  the  utmost  freedom  in  directing  the  course  to  be  pursued 
by  the  trial  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnsox,  Circuit  Judge.    Reversed. 

On  the  22d  of  June,  1894,  the  Enger-Kress  Company 
made  a  voluntary  assignment  to  E.  B.  Winterhalter,  its  vice 
president,  and  the  defendant  The  American  Surety  Com- 
pany became  surety  on  his  assignee's  bond.  The  company's- 
business  was  the  manufacture  of  leather  goods  in  a  fac- 
tory of  its  own  located  in  North  Milwaukee.  It  had  at 
the  time  of  the  assignment  about  $38,000  of  fire  insurance. 
No  effort  was  made  by  the  assignee  to  secure  consent  to  as- 
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signment  of  these  policies  to  him,  nor  was  any  attempt  made 
to  obtain  insurance  upon  either  plant  or  contents.  On  July 
7th  the  factory  and  contents  were  substantially  destroyed 
by  fire.  Their  value  was  approximately  $37,000.  Almost 
immediately  thereafter,  at  the  suit  of  a  judgment  creditor, 
a  receiver  of  the  assignor  corporation  was  appointed,  and  on 
July  21st  the  court  entered  an  order  requiring  the  assignee 
to  tarn  over  to  that  receiver  all  the  assets  in  his  hands,  sub- 
ject to  a  claim  for  his  compensation  and  disbursements  while 
it  had  been  in  his  possession.  This  was  done,  no  account  or 
report  of  the  assignee's  dealings  with  the  property  having 
been  filed,  or  passed  on  by  the  court.  His  statement  of  his 
charges  for  compensation  and  disbursements  were  made, 
and  finally  allowed  by  the  court,  and  paid  to  him  by  the  re- 
ceiver. The  order  for  this  transfer  was  predicated  on  in- 
validity of  the  assignment  for  the  reason  that  the  bond 
signed  by  the  defendant  surety  company  did  not  bear  the 
certificate  required  by  law  of  surety  companies. 

Much  evidence  was  given  in  support  of  a  uniform  custom 
of  manufacturers  to  keep  their  property  insured  at  and  in 
the  vicinity  of  Milwaukee;  also  of  a  very  general  custom  of 
assignees  and  receivers  to  maintain  insurance.  Evidence 
was  also  offered  as  to  the  ease  or  difficulty  with  which  in- 
surance could  have  been  procured  by  this  assignee  had  he 
made  an  effort;  and  that  most  agents  would  not  have  as- 
sumed authority  without  submission  to  home  offices,  which 
would  have  required  four  or  five  days. 

The  court  found  that  it  was  customary  for  insurance 
agents  not  to  write  risks  on  property  in  the  hands  of  as- 
signees without  submitting  the  applications  to  the  home 
offices  of  their  companies;  ^'but  whether  or  not  the  com- 
panies would,  upon  investigation,  approve  or  accept  such 
applications  so  submitted,  or  what  proportion  thereof  would 
be  so  approved  or  accepted,  was  not  shown  by  the  evidence.'' 
The  court  further  found  that:  ''If  the  assignee,  after  the 
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assignment,  bad  made  due  and  diligent  effort  and  bad  taken 
all  usual  and  necessary  steps  to  procure  tbe  consent  of  tbe 
several  insurance  companies  wbich  bad  issued  the  insurance 
policies  to  the  transfer  to  him  of  said  policies  and  the  insur- 
ance represented  thereby,  and  bad  also  made  due  and  dil- 
igent effort  and  had  taken  all  usual  and  necessary  steps  to 
procure  other  policies  of  insurance  or  new  policies  to  be 
written  upon  said  property,  he  would  not  have  been  able  to 
have  procured  such  consent,  or  to  have  kept  said  policies 
alive,  or  to  have  secured  other  and  new  or  additional  insur- 
ance prior  to  the  date  of  said  fire.  Ko  damage  was  sus- 
tained by  said  plaintiff  by  reason  of  the  failure  of  said  as- 
signee to  attempt  to  secure  a  continuance  of  the  said  exist- 
ing insurance,  or  to  attempt  to  procure  new  insurance 
upon  said  property."  It  was  quite  conclusively  proved  that 
he  could,  in  all  probability,  have  obtained  some  insurance; 
but  neither  how  much,  on  the  one  hand,  nor  how  little,  on 
the  other,  is  established.  The  court  held  as  matter  of  law 
that  the  assignee  was  bound  to  insure  if  he  could  do  so 
"  readily." 

The  action  was  brought  by  a  creditor,  without  an  order 
of  court,  in  the  name  of  the  clerk,  to  recover  of  the  assignee 
and  said  surety  company  the  amount  of  unpaid  claims  ex- 
isting against  said  corporation, —  about  $23,000  and  inter- 
est,—  to  be  collected  IFor  the  benefit  of  these  creditors. 
Judgment  was  entered  in  favor  of  the  defendant  surety 
company,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Quarles^  Spence  <b 
Quarles^  and  oral  argument  by  Cha/rlea  Quarles. 

For  the  respondent  there  was  a  brief  by  Miller^  Noye%y 
Miller  ds  Wahl^  and  oral  argument  by  Oeo.  R.  Noyea.  They 
contended,  inter  aliay  that  an  action  upon  the  bond  of  an 
assignee  cannot  be  maintained  until  after  its  breach  has 
been  determined  by  the  court  in  the  assignment  proceed- 
ings. .  The  court  having  acquired  jurisdiction  in  the  assign* 
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ment  proceedings,  the  statute  relating  thereto  gave  excla- 
sive  power  and  authority  to  that  court  to  try  and  determine 
all  questions  as  to  the  assignee's  qualifications,  competency, 
his  negligence,  misapplication  of  funds,  failure  to  account 
therefor,  or  any  breach  of  duty  which  he  may  have  com- 
mitted with  respect  to  the  assigned  estate.  Zawson  v.  Stacy ^ 
82  Wis.  303;  Marathon  Co.  v.  Barnes,  86  Wis.  663;  Stein  v. 
Benedict,  83  Wis.  603;  Ca^  v.  James,  90  Wis.  320;  Magnus 
tJ.  Sleeper,  69  Wis.  219;  Burr  v.  Wildish,  100  Wis.  411; 
Sprinkle  v.  Wallace,  28  Oreg.  198.  There  was  no  duty  to 
insure.  Neither  the  deed  of  assignment  nor  the  bond  re- 
quired or  authorized  the  assignee  to  insure  or  keep  insured 
the  property.  The  assignee  must  be  governed  throughout 
by  the  terms  and  provisions  of  the  instrument  of  assign- 
ment, so  far  as  they  can  be  legally  pursued.  Burrill,  As- 
signments (6th  ed.),  §  350 ;  Geisse  v.  BeaU,  3  Wis.  367-388 ; 
2  Perry,  Trusts,  §  527;  Burr  v.  McEwen,  Baidw.  C.  0.  15i; 
Lova^  V.  Leeds,  31  L.  J.  Ch.  503;  Angell,  Insurance  (2d  ed.), 
§  73;  De  Forest  v.  Fulton  F.  Ins.  Co.  1  Hall,  84;  Insurance 
Co.  V.  Chase,  5  Wall.  509 ;  Pa^e  v.  Western  M.  <&  F.  Ins.  Co. 
19  La.  49;  1  Phillips,  Insurance,  153;  Clark  v.  Craig,  29 
Mich.  398 ;  Hamm  v.  J.  Stone  <&  Sons  L.  S.  Co.  13  Tex.  Civ. 
App.  414;  Bailey  v.  Gould,  4  Y.  &  C.  221;  Estate  of  Johv- 
sm,  11  Phila.  83. 
The  following  opinion  was  filed  February  27,  1900: 

Dodge,  J.  1.  The  first  and  fundamental  question  in  this 
case  is  whether  the  defendant  assignee  was  guilty  of  a  breach 
of  his  official  duty  in  refraining  from  effort  to  secure  insur- 
ance on  the  building  and  stock  of  the  manufacturing  plant 
in  his  possession.  Certainly  no  less  degree  of  care  and  dili- 
gence can  be  permitted  to  an  assignee  than  that  which  is 
in>po8ed  upon  the  bailee  for  hire  or  agent,  namely,  that  of 
ordinary  diligence, —  sach  diligence  and  care  as  are  exercised 
by  ordinarily  prudent  persons  under  like  circumstances, — 
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and  the  utmost  good  faith,  and  to  that  duty  he  should  be 
strictly  held.  It  has  always  been  the  policy  of  courts  to 
protect  those  who,  by  force  of  the  law,  or  without  their 
consent,  are  represented  by  others  in  the  care  of  their  prop- 
erty. In  the  case  of  an  assignment  the  body  of  creditors 
are  the  ones  ultimately  interested  in  the  preservation  and 
productiveness  of  the  property;  upon  them  falls  the  loss, 
and  to  them  results  the  benefit,  of  the  assignee's  manage- 
ment. They  cannot  direct  specific  acts,  nor,  in  the  main, 
can  they  control  that  management.  Hen  :e  the  duty  of  the 
courts  to  hold  the  assignee  to  strict  performance,  first,  of 
all  orders  which  the  court  may  make  as  to  his  conduct,  and, 
secondly,  where  the  court  is  silent,  to  the  full  measure  of 
diligence  and  fidelity  above  suggested.  Burrill,  Assign- 
ments (6th  ed.),  §  410;  Smith,  Receiverships,  §  109;  Litch- 
field  V.  White,  7  N.  T.  438;  In  re  Dean,  86  N.  Y.  398,  400; 
In  re  Cornell,'  110  K  Y.  351,  357.  In  this  case  it  is  fully 
proved,  and,  if  not  proved,  the  fact  is  so  well  within  com- 
mon knowledge  as  to  justify  judicial  notice  thereof,  that 
ordinarily  prudent  men,  having  in  possession  a  large  manu- 
facturing establishment  sach  as  this  was  shown  to  be,  keep 
the  same  insured  against  loss  by  fire  to  an  amount  well  ap- 
proaching the  real  value.  It  is  also  proved  that  assignees 
and  receivers  do  not  customarily  pursue  a  different  course, 
in  this  respect,  from  others.  By  one  witness  it  is  said  that 
the  custom  for  assignees  to  insure  is  substantially  universal ; 
by  another,  that  nine  out  of  ten  of  them  do  insure;  and  by 
all  the  witnesses  that  the  custom  is  general.  We  cannot 
doubt,  therefore,  that  it  is  proved  to  have  been  the  duty  of 
the  defendant  assignee  to  have  exercised  such  diligence  to 
procure  insurance  upon  this  plant  as  would  have  been  exer- 
cised by  an  ordinarily  prudent  and  diligent  man.  In  this 
duty  he  absolutely  failed,  confessedly.  He  made  not  the 
slightest  effort  to  secure  insurance,  either  by  the  assignment 
of  existing  policies  or  by  the  procuring  of  new  ones ;  and 
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this,  too,  in  despite  of  express  advice  and  direction  from  his 
coanseL  He  was,  then,  guilty  of  negligence  in  the  perform- 
ance of  his  duties  as  assignee,  and  no  reason  is  apparent 
why  both  he  and  the  sureties  upon  his  ofdcial  bond  should 
not  be  liable  for  any  damages  proved  to  have  resulted  there- 
from. 

As  we  approach  the  question  of  damages,  some  difficulty 
is  met.  It  is  proved  that  the  property  destroyed  was  worth 
about  $37,000;  that  the  usual  amount  of  insurance  upon  such 
property  would  have  been  more  than  enough  to  satisfy  the 
claims  of  all  the  creditors,  which  aggregate  $22,385.89; 
and  that,  by  reason  of  the  absence  of  such  insurance,  the 
creditors  are  damnified  to  that  extent.  On  one  hand,  it  is 
contended  that  this  showing  is  sufficient,  prima  facie^  to 
entitle  them  to  recover,  and  that  such  recovery  can  be  de- 
feated only  by  proof  that  due  diligence  on  the  part  of  the 
assignee  would  have  been  ineffective  in  procuring  either 
any  insurance  or  some  part  of  the  amount  necessary  for  the 
protection  of  the  creditors;  and  that  the  burden  of  proving 
this  situation  rests  upon  the  defendant,  who  seeks  to  dimin- 
ish the  apparently  natural  results  of  his  own  negligence. 
On  the  other  hand,  it  is  contended  that  the  plaintiff  must 
establish  that  the  creditors  have  actually  suffered  damage  by 
reason  of  the  negligence  of  the  assignee,  which  they  would 
not  have  suffered  had  he  not  been  so  negligent.  It  is  urged 
that  it  cannot  be  said  that  loss  to  a  creditor  is  caused  by  an 
omission  on  the  part  of  the  assignee  of  any  effort  to  insure, 
unless  such  effort  probably  would  have  bedn  successful;  or, 
if  successful  only  in  part,  the  amount  of  such  injury  cannot 
be  declared  unless  the  amount  of  insurance  obtainable  is 
established.  Unless  those  facts  appear,  it  is  said  the  injury 
may  as  well  have  resulted  from  the  most  diligent  conduct 
as  from  the  most  negligent,  and  the  negligence  is  not  shown 
to  be  the  cause  of  the  injury, —  citing  Duncan  v,  W.  U,  Tel. 
Co.  87  Wis.  173;  Bartstein  v.  W.  U.  Tel.  Co.  89  Wis.  531. 
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In  this  case,  as  we  read  the  record,  there  is  no  finding- 
npon  this  subject,  for  the  reason  that  the  coart  adopted  a 
wrong  legal  standard  for  the  diligence  required  of  the  as- 
signee. Maldaner  v.  Smithy  102  Wis.  30.  He  held  that  the 
duty  to  insure  existed  only  in  case  insurance  could  be  read-- 
Uy  obtained,  and  then  proceeds  to  find  as  a  fact  that,  al- 
though the  assignee  had  exercised  due  diligence,  he  could 
neither  have  secured  assignment  to  him  of  existing  policies 
of  insurance  nor  the  issue  of  others  prior  to  the  fire.  We 
think  the  diligence  mentioned  in  this  finding-must  be  under- 
stood in  the  light  of  the  rule  of  law  enunciated  by  the  court. 
So  understood,  the  court  has  onlv  found  that  he  could  not 
"readilv  "  have  insured.  This  construction  of  the  finding 
is  made  the  more  certain  by  the  preceding  one,  where  the 
court  finds  that  it  is  not  established  whether  any,  and,  if 
any,  how  much,  insurance  could  have  been  obtained  by  for- 
warding applications  to  the  home  offices  of  the  insurance 
companies.  Certainly,  when  local  agents  have  not  author- 
ity to  pass  on  a  risk,  or  to  insure  it  without  submission  to 
their  superiors,  it  is  not  an  effort  in  excess  of  ordinary  dili- 
gence to  request  such  submission. 

Being  without  finding  as  to  whether  or  not  ordinary  dili- 
gence would  have  protected  plaintiff  from  loss  in  whole  or 
in  part,  we  must  consider  the  evidence  without  the  aid  of  the 
trial  court's  decision  thereon.  On  the  question  of  the  burden 
of  proof  —  of  the  extent  to  which  the  injured  plaintiff  must 
go,  after  proving  his  injury  and  the  defendant's  negligence,  ta 
establish  that  th%  negligence  caused  the  injury  prima  facie 
in  order  tp  throw  on  the  negligent  defendant  the  burden  of 
proving  that  due  diligence  would  have  been  ineffectual  to- 
prevent  the  loss  in  whole  or  in  part  —  there  is  much  authority 
in  the  cases  of  agents,  sheriffs,  and  others  whose  standard  of 
duty  is  the  same  as  that  owed  by  an  assignee,  namely,  the 
diligence  of  an  ordinarily  prudent  man.  Some  of  the  text- 
books and  adjudications  are  the  following:  Paley,  Agency 
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(3d  Am.  ed.),  20;  Story,  Agency,  §§  192, 222, 236,  237;  Ewell's^ 
Evans,  Agency,  *234;  Mechem,  Agency,  §  518;  2  Sedgwick, 
Damages,  §§  545,  811,  813,  817;  Sutherland,  Damages,  §  489- 
et  9eq.;  Wilson  v.  Wilson^  26  Pa.  St.  394;  FoUom  v.  Mvsaey^  10 
Me.  297 ;  Storer  v.  Eaton^  50  Me.  219 ;  Strong  v.  Eigh  (La.),. 
38  Am.  Dec.  195;  ChenowUh  v.  J)ickinsonj  8  B.  Mon.  156; 
Beardsl'Cy  v,  Davis^  52  Barb.  159;  First  Nat.  Bank  v.  Fourth 
Nat  Bank,  77  K  Y.  320;  8.  O.  89  N.  T.  412;  TalcoU  v. 
Cowdry^  39  N.  T.  Supp.  1076;  Commercial  Bank  v.  Red 
River  Vol.  Nat.  Bank  (K  D.),  79  N.  W.  Eep.  869,  866; 
Heater  v.  Pearce  (Neb.),  81  N.  W.  Eep.  615;  Backus  v.  Ames 
(Minn.),  81  K  W.  Rep.  766. 

Under  the  most  liberal  of  the  rules  justified  by  these  au- 
thorities as  to  the  quantum  of  proof  necessary  to  connect 
defendant's  negligence  with  plaintiff's  loss  in  the  first  in- 
stance, we  are  satisfied  that  in  the  present  case  enough  was 
proved  by  the  plaintiff  to  establish  9,  prima  fade  liability  of 
the  defendants  for  the  amount  claimed.  The  insurability 
of  the  property,  so  far  as  the  physical  risk  went,  was  estab- 
lished beyond  controversy;  also  the  practical  universality  of 
experience  of  assignees  to  obtain  insurance  to  eighty  per 
cent,  or  more  of  the  valuct  of  property  in  their  hands,  which 
would  have  exceeded  plaintiff's  claims.  Further,  those  cir- 
cumstances were  shown  to  exist  which  the  insurance  experts 
testified  were  considered  as  reducing  to  the  utmost  the  moral 
hazard  attending  all  property  in  custodia  legisj  and  facilitat- 
ing insurance  thereof,  namely,  the  productiveness  of  the 
property,  the  absence  of  protracted  or  antagonistic  litigation, 
and  its  continued  occupation  by  the  old  owners  with  intent 
to  operate,  and  expectation  to  save,  the  plant  after  satisfy- 
ing the  creditors,  and  to  continue  business.  It  was  also 
proved  by  a  preponderance  of  the  evidence  that  soms  insur- 
ance could,  within  four  or  five  days  from  date  of  application, 
have  been  obtained  from  at  least  three  of  the  companies 
holding  policies  at  the  time  of  the  failure;  also  that,  if  local 
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agents  were  unwilling  to  assume  the  authority,  a  decision 
oould  have  been  had  from  the  general  offices  of  the  insur- 
ance companies  within  four  or  five  days.  To  summarize : 
The  property  was  of  a  kind  usually  insured,  and  that,  too, 
in  the  hands  of  an  assignee.  Nothing  in  this  assignment 
made  insurance  more  improbable  than  usual.  The  time  was 
ample,  and  the  value  justified  insurance  more  than  sufficient 
to  have  covered  plaintiff's  claims.  In  all  reasonable  proba- 
bility the  efforts  of  an  ordinarily  diligent  man  would  have 
been  effectual  to  procure  insurance  exceeding  $23,000.  That 
suffices  to  establish  plaintiff's  case  under  the  authorities 
above  cited.  Such  prima  facie  case  having  been  established, 
the  burden  of  proof  was  on  the  defendants  to  establish,  either 
that  the  assignee's  negligence  was  not  injurious  at  all,  or,  if 
at  all,  for  what  part  of  the  loss  prima  facie  resulting  there- 
from; either  that  by  due  diligence  he  could  not  have  ob- 
tained any  insurance,  or  not  enough  to  protect  plaintiff  from 
the  whole  of  the  loss. 

We  incline  to  the  view  that  the  present  record  does  not 
disclose  evidence  to  overcome  the  ji>rima facie  liability  es- 
tablished, but,  as  has  already  been  pointed  out,  we  consider 
that  there  is  no  finding  on  the  question,  and  we  apprehend 
that  injustice  might  be  done  in  the  attempt  to  finally  decide 
it  here.  We  think  it  safer,  therefore,  that  the  circuit  court, 
in  the  light  of  the  foregoing  statement  of  the  diligence  re- 
quired of  the  assignee,  and  in  view  of  the  burden  of  proof 
resting  upon  the  defendant,  should  consider  and  decide,  upon 
the  competent  evidence  already  received  and  such  addi- 
tional evidence  as  may  be  offered  upon  the  single  question, 
whether  the  assignee's  negligence  in  making  no  efforts  to 
obtain  any  insurance  caused  less  injury  to  the  plaintiff  than 
the  amount  of  the  unpaid  claims,  and,  if  so,  how  much  less. 
Under  all  of  the  authorities,  plaintiff  is  entitled  to  recover 
at  least  nominal  damages.  Heater  v.  Pearce  (Neb.),  81 N.  W. 
Eep.  615. 
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2.  Certain  errors  are  assigned  on  the  admission  of  evi- 
dence in  response  to  hypothetical  questions.  While  such 
error  wonld  not,  under  the  rules  laid  down  by  this  court, 
work  a  reversal,  yet  as  the  admissibility  and  competency  of 
the  evidence  so  admitted,  and  very  possibly  of  further  like 
evidence  to  be  offered,  is  important  in  the  consideration  of 
the  single  question  to  be  decided  by  the  circuit  court,  those 
assignments  of  error  should  receive  attention.  The  objection 
raised  was  to  questions  of  which  the  two  following  are  typ- 
ical: A  fire  insurance  agent,  produced  by  the  defendant, 
was  asked,  "  Had  Mr.  Winterhalter  brought  you  these  three 
policies  at  any  time  before  the  fire,  to  get  your  consent  to 
the  transfer  to  him  of  this  insurance,  would  you  have  given 
it?"  Question  to  the  secretary  of  another  insurance  com- 
pany: "Would  your  company,  at  that  time,  have  written 
insurance  on  property  in  the  hands  of  an  assignee  ? ''  Both 
questions,  and  many  others  substantially  similar  to  other 
witnesses,  were  answered  in  the  negative.  These  questions 
fall  squarely  within  th^  rule  laid  down  in  Woodworth  v.  MiUs^ 
61  Wis.  44,  54,  and  Commercial  Bcmk  v.  J^iremen^s  Lis,  Co, 
87  Wis.  297,  303,  where  they  were  condemned  as  callings 
merely  for  the  opinion  of  the  witness  as  to  what  his  con- 
duct would  have  been  under  circumstances  which  did  not 
exist, —  a  field  altogether  too  vague  for  opinion  evidence. 
The  probable  conduct  of  a  particular  individual  or  corpora- 
tion is  not  a  subject  of  expert  evidence;  it  is  a  subject  for 
the  jury  or  court,  in  trying  the  facts,  to  reach  a  conclusion 
on  from  the  general  custom,  if  any,  of  persons  in  that  trade, 
profession,  or  business  under  like  circumstances.  The  opin- 
ion of  one  as  to  what  he  would  have  done,  formed  after  the 
event,  and  after  he  has  discovered  whether  the  act  would 
have  proved  beneficial  or  injurious,  is  too  unsafe  and  unre- 
hable  to  be  received  as  evidence.  The  responses  to  ques- 
tions like  those  quoted  above,  where  they  were  objected  to,. 
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should  not  have  been  received,  and  should  not  be  allowed 
to  have  weight  in  the  further  consideration  of  the  case. 

3.  It  is  contended  that  appellant  cannot  maintain  this 
action  on  the  assignee's  bond  until  the  court  having  super- 
vision of  the  assignment  proceedings  shall  have  settled  a 
final  account  and  closed  the  proceedings.  The  general  ques- 
tion is  controlled  by  sec.  1695,  Stats.  1898,  which  provides: 
^'  Such  bond  shall,  immediately  after  its  execution,  together 
with  a  full  and  true  copy  of  such  assignment,  be  filed  by  the 
officer  taking  the  same  in  the  office  of  the  clerk  of  the  cir- 
cuit court  to  whom  it  is  executed ;  and  the  taking  and  filing 
of  said  bond  by  said  court  commissioner  or  county  judge 
shall  be  deemed  a  sufficient  approval  thereof,  and  all  bonds 
so  taken  and  filed  are  hereby  declared  to  be  sufficiently  ap- 
proved. Such  bond  and  copy  of  assignment  shall  be  kept 
by  such  clerk  in  his  office,  subject  at  all  times  to  the  inspec- 
tion of  all  parties  interested ;  and  any  creditor  of  the  as- 
signor may  maintain  an  action  thereon  in  the  name  of  the 
obligee  at  any  time  for  condition  broken,  and  any  judgment 
rendered  thereon  shall  be  held  and  collected  for  the  benefit 
of  the  respective  creditors  of  the  assignor  according  to  law 
and  the  terms  and  conditions  of  such  assignment.  The  court 
may,  from  time  to  time,  require  the  assignee  to  furnish  a 
new  or  additional  bond."  This  statute  is  very  comprehen- 
sive in  its  terms,  but  in  the  present  case  it  is  not  necessary 
to  decide  whether,  at  every  stage  of  the  proceedings,  indi- 
vidual creditors  may  maintain  an  action  against  an  assignee 
for  any  act  believed  to  be  in  derogation  of  his  duty,  although 
the  same  may  well  become  an  item  of  charge  in  his  general 
account.  Here  we  have  the  assignment  entirely  closed  up, 
the  property  turned  over  by  the  assignee,  and  he  for  some 
years  functus  officio  except  for  the  single  act  of  making  the 
creditors  good  for  the  injury  imposed  on  them  by  his  neg- 
ligence.   One  essential  element  of  their  damage  could  not 
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be  known  until  the  result  of  the  receiver's  disposition  of  the 
property  was  ascertained.  That  being  done,  all  the  elements 
of  their  case  are  capable  of  trial  and  decision  in  an  action 
on  the  bond.  Their  cause  of  action  is  complete.  That  being 
so,  if  it  were  conceded  that  the  formal  settlement  of  the 
assignee's  account  were  a  necessary  preliminary  to  the  com- 
mencement of  this  action,  the  absence  of  such  step  would 
be  matter  merely  in  abatement.  It  would  go  not  to  defeat 
the  cause,  lut  to  postpone  the  commencement  of  the  action, 
and  must,  therefore,  be  raised  by  plea  in  abatement.  The 
answer  on  the  merits  waived  it.  JLombard  v.  MoMiUa/rhy  95 
Wis.  627,  635. 

By  ike  Court. —  Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

On  a  motion  for  a  rehearing  counsel  for  the  respondent 
contended,  irder  alia^  that  the  action  is  not  maintainable. 
The  objection  that  there  had  been  no  formal  settlement  of 
the  assignee's  account  was  raised  by  the  demurrer.  Such 
objection  could  be  as  well  raised  by  demurrer  as  by  plea  in 
abatement.  Lombard  v.  McMillan^  95  Wis.  627-635,  and 
authorities  cited;  Bigdow  v.  Washburn^  98  Wis.  556;  Wehher 
V.  Ward,  94  Wis.  605 ;  Booker  v.  Brandon,  75  Wis.  8-12. 
The  complaint  alleged  that,  althoagh  the  assignee  turned 
over  certain  assets  to  the  receiver  in  pursuance  of  the  order 
of  the  court  and  received  his  fees  and  disbursements  up  to 
that  date,  '*  said  assignee  had  never  been  discharged  nor 
have  his  accounts  and  doings  ever  been  finally  allowed  or 
confirmed  by  the  said  court."  The  respondent  demurred  to 
said  complaint  on  the  ground  (1)  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  (2)  that  said  plaint- 
iff had  an  adequate  remedy  at  law ;  (8)  that  said  plaintiff 
had  i^ot  the  legal  capacity  to  maintain  the  action ;  and  (4)  that 
said  plaintiff  had  an  adequate  and  exclusive  remedy  in  the 
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voluntary  assignment  proceedings  set  forth  in  the  complaint. 
The  demurrer  was  overruled  and  respondent  excepted.   This 
raised  the  question  whether  the  action  on  the  bond  could  be 
maintained,  the  assignee  never  having  been  discharged. 
The  following  opinion  was  filed  May  15, 1900: 

Dodge,  J.  1.  The  respondent's  argument  upon  motion 
for  rehearing,  while  quite  extended,  presents  nothing  from 
the  record  which  was  not  observed  and  fully  considered  by 
this  court  as  bearing  upon  the  facts  of  the  case.  The  quo- 
tations from  some  opinion  said  to  have  been  rendered  by 
the  circuit  judge  and  from  reporter's  minutes  and  deposi- 
tions can  hardly  be  urged  upon  our  attention  seriously  by 
the  counsel.  However  great  our  confidence  in  him  person- 
ally, the  law  does  not  permit  us  to  accept  his  assertions, 
to  establish  the  proceedings  at  the  trial.  We.  are  confined 
to  the  bill  of  exceptions  for  information  on  that  subject. 
Were  we  permitted  to  inform  ourselves  from  the  "  opinion  "^ 
as  to  the  mental  processes  of  the  circuit gudge,  the  error  in- 
volved in  the  judgment  would  be  only  the  more  apparent, 
for  we  should  discover  that  he  found  the  defendant  assignee 
negligent  as  a  matter  of  fact,  and  that  he  did  not  find  as 
fact  either  that  the  old  insurance  could  not  have  been  re- 
newed to  the  assignee,  or  that  he  could  not  have  obtained 
other  insurance,  but  merely  that  there  was  no  preponder- 
ance of  evidence  to  the  affirmative  of  these  propositions. 
Such-  a  finding  would  not  have  supported  judgment  for  de- 
fendant ill  the  light  of  the  rule  as  to  the  onus  probandi 
adopted  in  our  original  decision,  and  since  then  more  elabo- 
rated in  HUdeh'ond  v.  Carroll^  106  Wis.  324.  If  the  views 
expressed  in  that  opinion  persisted,  the  findings  must  have 
been  signed  without  consideration,  for  they  differ  widely, 
in  that  they  ignore  the  direction  to  declare  the  defendant 
assignee's  negligence,  and  do  declare  the  negative  where 
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they  were  directed  only  to  express  absence  of  preponder- 
ance of  evidence  to  support  the  affirmative  as  to  possibility 
of  procuring  insurance  by  due  diligence. 

2.  Counsel  complains  of  the  grounds  on  which  we  dis- 
posed of  matter  urged  in  abatement  of  the  action,  insisting 
that  the  demurrer,  allowed  to  be  filed  after  once  answering, 
did  raise  the  objection  which  we  held  to  have  been  waived 
by  silence.  In  thus  insisting  he  apparently  confuses  two 
very  distinct  things.  The  demurrer  alleged  as  one  of  its 
grounds  that  plaintifif  had  an  adequate  and  exclusive  remedy 
in  the  voluntary  assignment  proceedings.  This  objection, 
going,  as  it  would,  to  the  maintenance  of  any  independent 
action  upon  the  bond,  at  least  while  the  assignment  proceed- 
ings are  open  and  pending,  we  considered  and  now  consider 
so  obviously  disposed  of  by  the  statute  (sec.  1695,  Stats. 
1898)  expressly  authorizing  independent  actions  that  no  dis- 
cussion further  than  citation  of  the  statute  is  necessar3^  Bo- 
land  V,  BensoTij  50  Wis.  225.  A  further  objection  was  urged 
by  respondent's  counsel  for  that,  although  the  assignment 
proceedings  might  not  be  the  exclusive  forum  for  the  rem- 
edy upon  the  bond,  yet  that  independent  action  thereon 
could  not  be  maintained  "  until  after  its  breach  had  been 
determined  by  the  court  in  the  assignment  proceedings." 
This  objection,  strictly  in  abatement,  was  not  raised  by  the 
demurrer;  indeed,  it  is  difficult  to  see  how  it  could  have 
been,  for  the  statute  (sec.  2649)  authorizes  no  such  ground ; 
nor  was  it  raised  by  plea  in  abatement.  To  this  latter  ob- 
jection was  addressed  the  conclusion  of  waiver  in  the  for- 
mer opinion. 

3.  Counsel  for  respondent  assails  the  power  of  this  courts 

upon  reversal  of  a  judgment  in  an  action  at  law,  to  remand 

with  directions  for  a  partial  new  trial,  citing  to  us  rulings 

made  with  reference  to  jury  trials.     In  such  cases  the  rule 

is  without  doubt.    Eule  XXXII.    In  dealing  with  appeals 
Vol.  107—8 
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from  judgments  rendered  upon  trials  by  the  court  op  a  ref- 
eree, however,  this  court  has  always  exercised  the  utmost 
freedom  in  directing  the  course  of  the  court  below  after  re- 
versal. Zemke  v.  DaeffUng,  62  Wis.  500;  JSraunsdorf  v. 
FelhieTy  76  Wis.  1 ;  Patten  P.  Co.  v.  Oreen  Bay  db  M.  C.  Co. 
93  Wis.  283;  Mem  v.  Beebe,  102  Wis.  360;  Gi:U>ert  v.  Pier, 
102  Wis.  334,  338;  Johnson  v.  Huher,  106  Wis.  282.  The 
distinction  results  from  the  inability  of  this  court  to  decide 
questions  of  fact  in  the  former  class  of  cases,  which  does  not 
at  all  apply  to  the  latter.  Indeed,  express*  authority  there- 
for is  given  by  sec.  3070,  Stats.  1898.  No  distinction  what^ 
ever  exists  between  judgments  in  suits  in  equity  and  in  ac- 
tions at  law,  where  right  to  jury  trial  has  been  waived,  as 
to  the  manner  of  consideration,  or  the  form  or  extent  of 
their  correction  on  appeal.  By  sec.  3071  we  are,  by  legis- 
lation, empowered  to  reverse  in  whole  or  in  part,  to  aflSrm, 
or  to  modify;  and  the  custom  has  been  general  to  apply  the 
law  to  the  facts  as  they  appear  to  us,  and  direct  the  court 
below  as  to  its  judgment  or  other  further  proceeding. 
Whether  the  power  so  to  do  results  from  the  statute,  or 
from  the  constitutional  devolution  of  appellate  jurisdiction 
or  of  general  superintending  control  over  inferior  courts,  is, 
perhaps,  not  very  material.  Its  existence,  derived  from 
some  or  all  of  those  sources,  cannot,  at  this  late  day,  be 
questioned.  The  policy  of  this  court  is,  generally  speaking, 
to  terminate  litigation;  to  finally  conclude,  either  by  aflBrm- 
ance  or  direction,  all  issues  which  have  been  regularly  tried 
and  properly  brought  before  us;  and  to  remand  issues  for 
retrial  only  when  necessary  to  sure  and  complete  justice, 
yielding,  as  every  policy  must,  to  the  constitutional  assur- 
ance of  the  right  to  trial  by  jury  in  certain  situations.  We 
have  no  doubt  of  the  existence  of  the  power  exercised,  nor 
of  the  wisdom  of  the  policy  adopted,  in  the  judgment  ren- 
dered in  the  present  case. 
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We  find  nothing  in  respondent's  argument  meriting  fur- 
ther consideration  or  discussion  than  was  devoted  to  it  upon 
the  original  hearing  of  the  appeal. 

Bi/  the  Court — Motion  for  rehearing  denied,  with  $25 
costs. 


Smith,  Bespondent,  vs.  Chicago  &  Northwestern  Railway 

Company,  Appellant. 

February  6^  May  15, 1900. 

Railroads:  Personal  injury:  Court  and  Jury:  Special  verdict:  Splitting 

up  damages:  Appeal:  New  trial 

L  In  an  action  for  personal  injuries  received  in  a  railway  collision,  a 
physician  who  examined  the  plaintiff  about  six  months  after  the 
injury,  with  a  view  to  testifying  on  the  trial,  testified  that  he  then 
discovered  a  displacement  of  the  semilunar  cartilage  of  the  )eft 
knee  and  replaced  it,  but  did  not  disclose  the  fact  to  the  family 
physician  although  the  latter  was  present  at  part  of 'the  examina- 
tion. No  symptoms  of  any  such  displacement  were  discovered, 
either  by  the  same  physician  upon  both  prior  and  subsequent  ex- 
aminations, or  by  plaintiff's  family  physician  who  examined  her 
repeatedly  and  attended  her  to  the  time  df  the  trial,  and  no  refer- 
ence thereto  was  made  in  the  complaint  unless  under  a  general 
allegation  that  plaintiff  was  **  otherwise  injured."  It  was  admitted 
that  a  person  could  not  walk  or  st<and  upon  a  limb  during  such  a 
displacement,  and  that  plaintiff  walked  without  assistance  im- 
mediately after  the  accident  and  from  time  to  time  thereafter. 
Held,  that  a  finding  of  the  special  verdict  that  said  cartilage  was 
displaced  by  the  collision  was  unsupported  by  t)ie  evidence,  espe- 
cially in  view  of  the  testimony  of  all  the  other  medical  experts  that 
upon  the  admitted  facts  there  could  have  been  no  displacement  by 
the  accident. 

2.  In  an  action  for  personal  injuries  the  jury  by  a  special  verdict 
awarded  plaintiff  $4,000  for  displacement  of  the  semilunar  carti- 
lage, $200  for  impairment  of  hearing,  and  fixed  her  damages  gen- 
eraUy  at  $5,000.  On  appeal  the  evidence  was  held  insufficient  to 
sustain  a  recovery  for  the  displacement  of  said  cartiiaga  Held, 
that  a  new  trial  would  not  be  granted,  but  the  judgment  would  be 
affirmed  except  as  to  the  damages  awarded  for  such  displacement. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winue- 
bago  county:  Geo.  W.  Bcrnell,  Circuit  Judge.  Affirmed 
in  part;  reversed  in  part. 

For  the  appellant  there  were  briefs  by  JFtshj  Cary^  Upham 
cfe  Blacky  attorneys,  and  Edward  M.  Hyzer^  of  counsel,  and 
oral  argument  by  John  T,  Fish. 

J.  C.  Kerwin^  for  the  respondent. 

The  following  opinion  was  filed  March  20,  1900: 

Cassodat,  C.  J.  This  action  was  commenced  September  21^ 
1897,  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff  on  the  night  of  June  29, 1897,  at  West  Chicago^ 
while  riding  as  a  passenger  for  hire  on  the  sleeping  car  at 
the  rear  end  of  the  train  running  from  Chicago  to  Omaha> 
by  reason  of  the  negligence  of  the  defendant.  The  defend- 
ant's answer  admitted  that  one  of  its  employees,  through 
inadvertence  and  mistake,  failed  to  observe  a  well-known 
signal,  and  by  reason  thereof  that  train,  while  standing  upon . 
the  track,  was  collided  with  and  run  into  by  another  of  the 
defendant's  trains  coming  upon  the  same  track  from  the 
rear,  and  took  issue  only  with  the  allegations  of  the  com- 
plaint as  to  whether  the  plaintiff  sustained  any  injuries,  and, 
if  so,  the  extent  of  such  injuries. 

At  the  close  of  the  trial,  the  jury  returned  a  special  ver- 
dict to  the  effect  (1)  that  the  plaintiff  was  injured  by  the 
.  collision  mentioned;  (2)  that  the  semilunar  cartilage  on  the- 
inside  of  her  left  knee  was  displaced  by  the  accident;  (3)  that 
she  also  sustained  injury  which  caused  an  impairment  of  her 
hearing  in  her  left  ear;  (4)  that  she  did  not  receive  any 
injury  which  caused  heart  disease;  (5)  that  they  awarded 
damages  to  the  plaintiff  for  such  injury  of  displacing  the 
semilunar  cartilage  on  the  inside  of  her  left  knee  to  the 
amount  of  $4,000;  (6)  that  they  awarded  damages  to  the 
plaintiff  for  such  impairment  of  her  hearing  to  the  amount 
of  $200 ;  (8)  that  the  plaintiff  had  sustained  damages  by  rea-' 
son  of  her  injuries  to  the  amount  of  $5,000. 
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Thereupon  the  defendant  moved  the  court,  upon  the  un- 
disputed evidence,  to  amend  such  special  verdict  by  striking 
out  the«answer  of  the  jury  to  the  second  and  fifth  questions, 
upon  the  grounds  that  they  are  contrary  to  the  law  and  evi- 
dence, and  are  not  supported  by  the  evidence,  and  to  change 
the  answer  of  the  jury  to  the  eighth  question,  so  that  it  will 
read  $1,000,  in  order  to  conform  to  the  verdict  of  the  jury 
as  thus  amended,  and  with  the  undisputed  evidence,  which 
motion  was  denied,  and  the  defendant  then  and  there  ex- 
cepted. The  court  also  refused  to  set  aside  the  verdict  and 
grant  a  new  trial,  and  ordered  judgment  to  be  entered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  $5,000 
damages  and  costs,  making  in  all  $5,112.  From  the  judg- 
ment so  entered  the  defendant  brings  this  appeal. 

The  defendant  makes  no  serious  objection  to  so  much  of 
the  special  verdict  as  awarded  to  the  plaintiff  $1,000  dam- 
ages; that  is  to  say,  $200  damages  for  impairment  of  her 
hearing,  and  $S00  for  other  damages,  exclusive  of  the  $4,000 
awarded  by  reason  of  the  displacement  of  the  semilunar 
cartilage  on  the  inside  of  her  left  knee.  But  the  defendant 
contends  that  the  complaint  fails  to  allege,  and  the  evidence 
fails  to  establish,  any  such  displacement  of  the  semilunar 
cartilage.  The  portion  of  the  complaint  alleging  the  injury 
reads  as  follows:  "  That,  by  reason  of  such  collision,  .  .  , 
the  plaintiff  .  .  .  was  thrown  with  great  force  and  vio- 
lence upon  the  seats  or  partitions  between  the  seats  in  said 
sleeping  car,  and  one  of  the  upper  berths  of  the  said  car  was 
violently  detached  from  its  position  in  said  car,  and  hurled 
with  great  force  and  violence  against  the  person  of  the  said 
plaintiff,  striking  her  upon  the  left  side  of  her  head  and  ear, 
and  throwing  her  with  great  force  against  the  seats  or  floor 
of  said  car,  pinning  her  to  the  seat  by  reason  of  the  great 
weight  of  said  upper  berth,  and  that,  by  reason  of  the  force 
of  such  blow,  occasioned  by  the  said  collision,  the  said  plaint- 
iff received  severe  bruises  upon  the  left  side  of  her  head,  and 
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serious  and  permanent  injary  to  her  left  ear,  so  that  the 
hearing  thereof  has  been  destroyed;  that  she  received  a 
permanent  injury  to  one  of  the  bones  of  her  left  thigh,  from 
the  consequences  of  which  she  has  suffered  great  pain  and 
inconvenience,  and  is  yet  unable  to  use  the  said  limb  as  be- 
fore, and  has  become  lame  and  disabled  therein,  and  per- 
manently deprived  of  the  full  or  former  use  of  said  limb; 
that  plaintiff  also  suffered  severe  bruises  upon  her  right  side 
and  back,  and  to  her  left  arm,  and  was  otherwise  injured  in 
and  about  her  person^  particularly  in  the  region  of  the  head 
and  neckj  and  was  especially  injured  in  her  spinal  cord  in  the 
region  of  the  head  and  neck^  to  such  an  extent  that  she  is 
advised  and  believes  she  will  never  entirelv  recover  there- 
from;  .  ;  .  that  the  shock  of  the  impending  danger  was  such 
that  she  was  unable  to  move  or  take  any  steps  for  her  own 
safety,  and  this  shock,  together  with  that  occasioned  by  the 
pain  from  the  subsequent  injuries,  and  the  fear  caused  by 
the  knowledge  of  the  impending  collision,  all  so  shocked 
and  injured  her  entire  nervous  system  and  brain  that,  as  she 
is  advised  and  believes,  there  is  permanent  and  serious  dam- 
age done  thereto,  and  that  she  will  never  wholly  recover 
therefrom;  that  in  consequence  of  the  said  injuries  this 
plaintiff  suffered  at  the  time  extreme,  continuous,  physical 
pain,  and  became  immediately  unconscious  from  the  effects 
of  such  collision  and  injuries;  that,  upon  regaining  conscious- 
ness,  the  continued,  excessive  pain  brought  on  another  term 
of  unconsciousness,  and  the  pain  and  tortures  aforesaid  con- 
tinued with  great  severity,  and  still  continue,  so  that  the 
plaintiff  is  almost  wholly  deprived  of  the  power  to  perform 
her  household  duties,  and  is  entirely  deprived  of  the  power 
to  enjoy  life  as  heretofore,  the  shock  to  her  nervous  system 
being  such  that  she  has  become  irritable,  and  is  easily  an- 
noyed, and  has  become  greatly  depressed ;  suffers  from  fre- 
quent headaches,  and  from  constant  pain,  both  in  her  limb 
and  head;  from  the  loss  of  hearing  in  her  left  ear;  from  an 
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unduly  active  and  rapid,  tumnltaous  pulse;  and  has  since 
said  injuries,  at  very  frequent  intervals,  been  subjected  to 
the  discomfort  and  danger  of  a  serious  heart  trouble,  which 
plaintiff  is  advised  and  believes  is  permanent,  and  extremely 
dangerous  to  her  health  and  life." 

It  is  undisputed  that  the  plaintiff  was  twenty-seven  years 
of  age  at  the  time  of  the  accident;  that  in  the  year  1895-90 
she  was  treated  by  her  physician  for  heart  trouble;  that  he 
pronounced  her  well  some  time  before  the  accident;  that 
for  a  year  prior  to  4;he  accident  she  did  her  own  work ;  that 
she  and  her  grandmother  took  passage  on  the  defendant's 
train  at  Neenah,  June  29,  1897,  for  California,  as  members 
of  the  Christian  Endeavor  excursion;  that  a  week  prior  to 
starting,  at  the  suggestion  of  her  husband,  she  was  exam- 
ined by  a  physician  to  see  if  she  was  well  enough  to  go: 
that  the  collision  occurred  about  1  o'clock  a.  m. ;  that  at  the 
time  of  the  collision  she  became  unconscious;  that  soon  after 
the  collision  she  found  herself  on  the  bank  outside  of  the 
car;  that  she  thereupon  walked,  without  assistance,  to  the 
station  near,  but  that  it  was  almost  impossible  to  do  so,  and 
she  fainted,  while  there;  that  she  and  her  grandmother  re- 
mained at  the  station  until  nearly  4  o'clock  a.  m.,  and  while 
there  a  physician  bandaged  her  knee,  and  gave  her  a  bottle 
of  brandy,  and  the  plaintiff  telegraphed  her  husband  that 
they  were  all  right,  and  would  go  on ;  that  about  4  a.  m. 
they  took  a  train  provided,  and  continued  their  journey 
west;  that  such  passengers  as  were  very  seriously  injured 
were  removed  to  a  certain  hotel,  while  those  less  seriously 
injured  were  removed  to  another  hotel ;  that  the  plaintiff  so 
continued  the  journey  because  she  thought  she  would  get 
over  her  injuries  right  away ;  that  she  got  the  next  treat- 
ment at  Boone,  Iowa,  where  a  physician  came  upon  the 
train  at  that  place,  and  bandaged  her  knee,  and  ordered  hot- 
water  applications  to  be  furnished  every  fifty  miles;  that 
she  continued  such  applications  until  she  reached  Stockton, 
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California;  that  she  was  there  treated  by  a  physician,  who 
prescribed  a  liniment  and  bandage  for  her  knee  and  side,  and 
that  she  bandaged  her  knee  herself;  that  while  in  California 
she  visited  with  people  there,  went  around  down  town,  took 
the  street  cars,  did  not  walk  very  much,  was  only  able  to  walk 
a  certain  distance,  and  suffered  a  great  deal  of  pain  from 
her  head  and  side  and  knee;  that  the  pain  lasted  six  weeks; 
that  it  was  hard  for  her  to  breathe  by  reason  of  her  heart, 
which  would  beat  rapidly  and  irregularly,  and  she  was 
troubled  with  suffocation;  that  she  had  sl  great  deal  of  pain 
in  her  head, —  on  the  left  side,  back  of  her  ear  and  neck ; 
that  she  was  unable  to  straighten  her  leg,  or  to  close  it  more 
than  at  right  angles;  that  her  lameness  grew  worse,  and 
the  leg  ached  severely  after  walking;  that  in  going  to  Cali- 
fornia she  got  off  the  car  for  meals  at  Cedar  Rapids,  Denver, 
Leadville,  and  other  places;  that  at  San  Francisco  she  walked 
three  or  four  blocks,  and  then  took  a  boat  for  Stockton, 
and  remained  there,  or  near  there,  with  relations,  about  four 
weeks;  that  she  was  at  Monterey,  California;  that  she  re- 
mained in  California  almost  as  long  as  she  intended  when 
she  left  home, —  lacked  only  two  or  three  daj's;  that  she 
started  home  from  California  August  7,  1897,  and  came  by 
the  IS'orthern  Pacific  Railway,  and  by  the  way  of  Portland, 
Oregon;  that  she  reached  Xeenah,  August  13,  1897;  that 
after  reaching  home  she  attended  the  minstrels  upstairs  at 
the  Opera  House,  about  six  blocks  from  her  home,  and  did 
not  remember  whether  she  rode  or  walked;  that  she  also 
went  to  the  office  of  her  family  physician  for  examination 
and  treatment;  that  he  prescribed  liniment  and  a  rubber 
bandage  for  her  knee,  a  prescription  for  her  head  and  ear, 
and  also  for  her  nervousness  and  her  heart,  which  she  used ; 
that  she  had  another  physician  at  the  house  to  see  how  bad 
her  injuries  were,  but  he  did  not  prescribe. 

Dr.  Ritchie,  the  plaintiff's  family  physician,  testified  in 
behalf  of  the  plaintiff  to  the  effect  that  she  called  upon  him 
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about  August  19, 1897,  and  be  examined  ber,  and  measured 
her  two  knees,  and  found  but  little,  if  any,  difference  in  their 
size ;  that  she  could  bring  her  left  knee  to  a  right  angle,  and 
perhaps  a  little  more,  but  could  not  straigj^ten  it  into  about 
five  degrees,  and  then  it  would  give  her  pain;  that  he  did 
not  then  think  that  the  knee  would  result  seriously,  and  ad- 
vised her  to  use  it  by  walking;  that  the  injury  was  a  sprain, 
accompanied  by  other  trouble;  that  he  thought  the  surface 
of  the  articulatory  bones  were  injured,  but  that  there  had 
been  no  fracture  of  the  bone;  that  the  cartilage  between 
the  bones  is  not  always  injured  by  a  sprain;  that  a  tearing 
of  the  ligaments  may  allow  one  bone  to  slip  past  the  other 
without  injury  to  the  cartilage, —  the  cartilages  move  on 
themselves,  without  friction ;  that  there  was  no  evidence  of 
injury  to  the  muscles;  that  a  sprain  in  the  joint  may  or  may 
not  affect  the  position  of  the  cartilage;  that  by  keeping  the 
leg  straight,  and  reducing  the  inflammation,  the  cartilage 
may  become  normal;  that  he  found  tenderness  over  the 
inside  of  the  large  bone  of  the  knee,  with  some  discoloration 
and  tenderness  on  the  anterior  surface  of  the  leg,  and  below 
the  kneepan,and  just  under  the  kneepan  in  front;  that  such 
discoloration  was  less  than  it  had  been,  and  was  then  fad- 
ing, and  within  four  or  six  weeks  entirely  disappeared ;  that 
she  walked  lame;  that  he  found  no  anatomical  lesion,  and 
no  injury  to  the  drum  of  the  ear;  that  he  examined  her 
again  a  week  after,  but  found  no  marked  difference,  except 
less  discoloration;  that  his  visits  in  attending  her  were 
somewhat  irregular, —  would  average,  perhaps,  once  a  week ; 
that  he  consulted  Dr.  Gill  in  January,  1898,  in  regard  to  the 
injuries  and  a  change  of  treatment;  that  they  concluded  to 
put  the  knee  in  a  plaster  cast  or  bandage,  so  as  to  prevent 
the  joint  from  acting,  and  did ;  that  after  about  three  weeks 
he  took  it  off,  and  after  a  day  or  so  put  it  on  again  for  three 
weeks  longer,  but  there  was  not  much  perceptible  change, 
except  the  knee  was  a  little  stiffer  for  a  short  time. 
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Dr.  Gill  testified,  in  behalf  of  the  plaintiff,  that  he  first 
examined  her  at  the  request  of  her  attorney,  and  with  a 
view  of  giving  testimony  in  the  suit  which  was  about  to  be 
brought,  September  42,  1897,  and  subsequently,  at  the  re- 
quest of  her  husband,  January  3,  1898,  and  May  4,  1898; 
that  he  spent  three  or  four  hours  in  examining  her,  Sep- 
tember 12,  1897;  that  he  measured  both  of  her  knees,  and 
found  the  left  one  eighth  of  an  inch  smaller;  that  she  could 
only  bend  her  left  leg  at  about  right  angles,  and  could  not 
quite  straighten  it;  that  there  was  tenderness  about  the 
knee  joint,  both  at  the  upper  end  of  the  lower  larger  bone 
and  the  upper  bone,  but  there  was  no  swelling  of  the  knee 
joint  at  that  time;  that  the  tendons  reflex  was  present  in  a 
normal  degree  at  that  time,  and  she  limped  when  she  walked ; 
th{it  he  next  examined  her  for  three  or  four  hours  on  Jan- 
uary 3,  1898;  that,  upon  manipulating  the  knee,  he  found  it 
was  less  free  in  its  action  than  it  had  been ;  that  immediately 
above  the  upper  end  of  the  lower  bone  he  found  a  slight 
projection;  that  by  pressing  upon  it  it  slipped  back  into  its 
natural  position;  that  the  part  so  displaced  was  known  as 
the  cartilage  in  the  joint  of  the  knee, —  called  the  semilunar 
cartilage;  that  there  was  more  tenderness  than  at  any  time 
before  or  afterwards,  but  there  was  practically  no  differ- 
ence in  the  circumference  of  the  knee;  that  the  effect  of 
loosening  the  cartilage  is  that  it  becomes  displaced,  and  the 
joint  catches,  and  the  injury  is  permanent;  that  he  dis- 
covered nothing  of  the  kind  when  he  examined  the  knee» 
September  12,  1897,  but  that  it  might  have  been  loose  at 
that  time,  without  being  projected;  that  a  physician  might 
examme  it  a  dozen  times  without  finding  it;  that  wl  en  it 
slips  out  or  protrudes  it  may  be  found,  but  not  at  other 
t'mc3s;  that  Dr.  Eitchie  was  there  during  a  part  of  that  ex- 
amination, but  that  he  kept  still  Jibout  it,  and  did  not  men- 
tion it  to  Dr.  Eitchie;  that  he  found  nothing  of  the  kind 
when  he  examined  the  plaintiff  for  three  or  four  hours  on 
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Slay  4,  1898,  nor  when  he  examined  her  a  few  days  before 
the  trial,  which  occurred  September  2,  1898;  that,  in  case 
of  injured  tissue,  the  semilunary  cartilage  may  be  displaced 
by  relaxation  of  the  ligaments  of  the  knee,  not  in  a  healthy 
knee  without  a  separation  or  stretching  of  the  ligaments, 
and  without  tearing  it,  but  that  he  never  knew  of  such  a 
case  in  his  practice,  and  never  saw  such  a  case,  except  one 
that  he  cot  down;  that  no  immediate  effect  follows  such  dia- 
placement, —  sometimes  for  a  few  moments  the  knee  is  per- 
fectly natural,  then  swelling  follows  shortly  afterwards;  that 
it  is  often  true,  as  stated  in  a  standard  text-book  of  surgery, 
that  displacement  "  may  occur  in  health,  the  coronary  liga* 
ment  being  torn  away ;  the  symptoms  are  sudden  and  severe 
pain,  with  inability  to  stand  or  walk,  the  leg  being  partially 
flexed  and  the  joint  locked," —  but  he  did  not  thmk  it  would 
apply  in.  every  case;  that  it  might  become  displaced,  and 
immediately  become  replaced,  without  the  person  knowing 
what  had  occurred;  that  he  found  no  evidence  of  floating 
cartilage  at  any  time;  that  sometimes  there  are  hysterical 
joints,  which  deceive  the  most  practiced  physicians;  that 
the  plaintiff  could  not  have  walked  at  all  at  any  time  when 
the  semilunar  cartilage  was  displaced ;  that  the  semilunar 
cartilage,  when  so  displaced,  protruded  perhaps  one  fourth 
or  three  eighths  or  one  half  an  inch. 

The  physician  who  attended  the  plaintiff  at  Boone,  Iowa, 
testified  to  the  effect  that  he  found  a  contusion  above  the  left 
knee,  and  in  front, —  a  discoloration  of  the  skin,  with  a  slight 
swelling  about  the  knee;  that  there  was  no  trouble  in 
straightening  the  limb  or  flexing  it,  except  she  said  it  caused 
her  slight  pain;  that  he  observed  varicose  veins  in  her  limbs; 
that  he  prescribed  bandage  and  hot  water  bag  to  be  used  on 
the  train ;  that,  as  a  rule,  the  semilunar  cartilage  is  not  dis- 
placed without  a  rupture  of  the  ligaments;  that,  in  case  of 
unnatural  displacement,  the  patient  cannot  stand  upon  the 
foot  or  walk.  « 
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Dr.  Sifton  testified  to  the  effect  that  the  semilunar  car- 
tilage could  not  be  displaced  unnaturally  without  tearing 
the  ligaments;  that  if  the  ligaments  were  ruptured,  and  it 
got  out  of  place,  the  joint  would  swell  very  quickly,  and  it 
would  be  a  very  serious  injury  to  the  joint,  and  it  could  not 
be  used  at  all,  and  a  person  could  not  walk  or  stand  upon  it 
while  displaced;  that  after  it  had  been  displaced  and  re- 
placed there  would  be  soreness  until  the  ligaments  healed, 
and  then  it  would  usually  be  well  again;  and,  in  answer  to 
hypothetical  questions  covering  the  admitted  facts,  he  testi- 
fied, in  effect,  that  there  was  no  evidence  of  displacement  of 
the  semilunar  cartilage. 

Dr.  Steel  testified  to  the  effect  that  he  examined  the  plaint- 
iff's knee  and  heart  four  or  five  days  before  the  trial ;  that 
the  plaintiff  complained  of  no  tenderness  whatever  at  the 
edge  of  the  semilunar  cartilage  or  about  the  head  of  the 
tibia;  that  he  could  discover  no  evidence  whatever  from  the 
examination  of  the  knee  that  the  semilunar  cartilage  had 
ever  been  displaced,  nor  of  any  tearing  or  rupture  of  any  of 
the  ligaments  of  the  knee  joint;  that  the  semilunar  cartilage 
<)Ould  not  be  thrown  out  three  fourths  of  an  inch  beyond  its 
normal  position  without  rupturing  the  coronary  fibers  that 
hold  it;  that  in  its  normal  condition  it  had  a  slight  move- 
ment, the  coronary  ligaments  being  suflBciently  loose  to  per- 
mit such  movement;  that  he  discovered  no  evidence  that 
there  had  been  any  rupture  of  any  of  the  fastenings,  nor 
that  the  bones  were  bruised  or  diseased  in  any  way,  nor  that 
there  had  been  any  fracture  of  any  portion  of  the  bone;  that 
fiome  displacement  of  the  semilunar  .cartilage  might  come 
from  a  wrench ;  that,  if  it  was  at  all  serious,  there  would  be 
more  or  less  inflammation;  that  it  is  one  of  the  most  marked 
symptoms  of  displacement  that  the  leg  is  fixed  in  a  flexed 
condition,  so  that  it  cannot  be  straightened  until  it  is  put 
back;  that  there  could  be  no  displacement  by  an  accident 
where  the  peqpon  walked  immediately  after  the  accident. 
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He  answered  the  hypothetical  question  the  same  as  Dr.  Si& 
ton. 
Drs.  Corbett  and  Koose  gave  similar  testimony 
We  have  thus  given  the  general  outlines  of  the  evidence 
bearing  upon  the  question  of  the  displacement  of  the  semi* 
lunar  cartilage  of  the  knee  in  question.  It  is  overwhelmingly 
established,  and  practically  admitted,  that  the  plaintiff  could 
not  walk  or  stand  upon  that  limb  at  any  time  during  such 
displacement.  It  stands  admitted  that,  as  soon  as  the  plaint- 
iff got  over  the  shock  of  the  accident,  she  walked,  unassisted^ 
for  a  considerable  distance  to  the  depot;  that  she  repeatedly 
walked  from  the  car  to  the  eating  houses  along  the  route  to 
California;  that  in  San  Francisco  she  walked  several  blocks 
to  the  boat;  that  at  Stockton  and  vicinity,  in  that  state,  she 
walked  repeatedly;  that,  after  being  absent  from  home  a 
month  and  a  half,  she  returned  by  way  of  Oregon  and  the 
Northern  Pacific;  that  after  returning  home  she  from  time 
to  time  walked  several  blocks;  that  the  action  was  not  com- 
menced until  five  weeks  after  her  return  home,  during  which 
time  she  bad  beefl  examined  between  three  and  four  hours 
by  Dr.  Gill,  and  repeatedly  examined  by  her  family  physi- 
cian, with  the  view  of  testifying  as  to  her  condition  uppn 
the  trial  of  the  action;  that  neither  of  them  claims  to  have 
discovered  any  symptom  of  such  displacement  at  any  of 
such  examinations;  that  no  reference  to  any  such  displace- 
ment is  found  in  the  complaint,  notwithstanding  there  are 
numerous  items  of  damages  alleged ;  that  it  is  only  claimed 
to  be  covered  by  the  clause,  "  otherwise  injured  in  and  about 
her  person,  particularly  in  the  region  of  the  head  and  neck," 
and  especially  in  the  spinal  cord  in  the  region  of  the  head 
and  neck;  that  the  family  physician  continued  to  attend  her 
for  more  than  a  year,  and  down  to  the  time  of  the  trial, 
without  ever  at  any  time  having  discovered  any  evidence  of 
such  displacement;  that  he  was  present  at  a  part  of  the  ex-^ 
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Amination  of  the  plaintiff  by  Dr.  Gill,  January  3,  1898,  and 
which  was  more  than  six  months  after  the  accident;  that 
Dr.  Gill  testified  that  at  that  time,  while  manipulating  the 
knee,  he  discovered  such  displacement  and  replacement,  but 
never  disclosed  the  fact  to  such  family  physician  until  the 
trial;  that  he  saw  no  evidence  of  such  displacement  when 
he  subsequently  examined  her  in  May,  nor  just  before  the 
trial  in  September,  1898. 

In  our  judgment,  the  finding'  of  the  jury  that  the  serai- 
lunar  cartilage  of  the  plaintiff's  left  knee  was  displaced  by 
the  accident  is  not  sustained  by  the  evidence,  especially  in 
view  of  the  testimony  of  the  other  medical  experts  that, 
upon  the  admitted  facts,  there  could  have  been  no  such  dis- 
placement by  the  accident.  If  there  was  a  displacement 
and  replacement  January  3,  1898,  as  stated^  still  the  cause 
of  it  is  purely  conjectural,  especially  as  nothing  of  the  kind 
was  ever  known  to  exist,  before  or  since,  down  to  the  time 
of  the  trial.  We  must  hold  that  such  finding  of  the  jury 
was  contrary  to  the  undisputed  evidence.  The  refusal  of 
the  court  to  so  charge  the  jury  was  error.  So  the  submis- 
sion of  that  question  to  the  jury  was  error.  So  it  was  error 
to  refuse  to  set  aside  the  answers  of  the  jury  to  the  second 
and  fifth  questions  submitted,  and  to  modify  their  answer  to 
the  eighth  question  accordingly. 

Counsel  for  the  plaintiff  asked  that  in  case  we  should  so 
hold  then  that  we  should  grant  a  new  trial ;  that,  by  reason  of 
the  special  verdict  splitting  up  the  damages,  the  plaintiff  had 
not  recovered  as  much  for  other  damages  as  she  otherwise 
would.  Of  course,  a  trial  court  might  abuse  its  discretion 
by  so  splitting  up  the  damages  as  to  confuse  and  mislead 
the  jury,  but  we  do  not  think  it  was  done  in  this  case.  The 
eighth  question  gave  the  jury  plenty  of  opportunity  to  find 
general  damages,  not  particularized.  In  view  of  the  seem- 
ing doubt  as  to  the  right  to  recover  damages,  upon  the  evi- 


"Wis.]  JANUARY  TERM,  1900.  47 

Welfiher  va  Libby,  McNeil  &  Libby. 

dence,  for  displacement  of  the  semilunar  cartilage,  the  court 
very  wisely  submitted  that  question  separately.  We  per- 
ceive no  good  reason  for  granting  a  new  trial. 

By  the  Court —  That  part  of  the  judgment  based  upon 
the  finding  of  $4,000  damages  for  displacement  of  the  semi- 
lunar cartilage  is  reversed,  and  the  balance  of  the  judgment 
is  affirmed.  No  costs  kve  allowed  to  either  party,*  except 
the  plaintiff  must  pay  the  fees  of  the  clerk  of  this  court. 

The  plaintiff  moved  for  a  rehearing,  and  the  motion  was 
denied  May  15, 1900. 


Welsheb,  Eespondent,  vs.  Libby,  McNeil  &  Libbt,  Appel- 
lant. 

April  g? — May  16, 1900. 

Cffsetting  judgments  of  different  courts:  Conclusiveness  of  judgment: 

Pendency  of  another  action, 

1.  The  fact  that  judgments  are  in  different  courts  will  not  prevent 

their  being  offset,  if  the  applicant  applies  to  the  court  where  the 
judgment  against  him  exists,  since  such  court  maj  make  the  sat- 
isfaction of  its  own  judgment  conditional  upon  the  satisfaction  by 
the  applicant  of  the  judgment  in  his  favor  in  the  other  court 

2.  Where  a  judgment  has  not  been  appealed  from  or  attacked  within 

the  time  limited  therefor,  it  must  be  given  conclusive  effect  on  an 
application  to  set  it  off  against  the  judgment  in  another  action 
between  the  same  parties. 
Z,  The  fact  that  a  plaintiff  against  whom  a  judgment  for  costs  has 
been  rendered  has  commenced  another  action  against  the  defend- 
ant for  a  larger  amount  will  not  prevent  said  judgment  being  off- 
set against  a  judgment  in  favor  of  the  defendant,  since  the  latter 
judgment  would  be  a  proper  setoff  or  counterclaim  against  such 
demand  as  the  plaintiff  holds  against  the  defendant 

Motion  to  set  off  judgments.    Motion  granted. 
Motion  to  set  off  judgment  in  this  court  for  costs  in  favor 
of  plaintiff  against  a  larger  judgment  in  another  suit  in  the 
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circuit  court  for  Dane  county  in  favor  of  the  defendant. 
The  plaintiff  is  insolvent.  The  only  objection  is  that  plaint- 
iff has  commenced  a  suit  against  defendant  for  an  amount 
larger  than  their  judgment,  in  which  he  is  advised  and  be- 
lieves that  he  has  a  good  cause  of  action.  Ilis  attorneys  do 
not  expressly  make  any  claim  for  lien  upon  the  judgment 
in  this  court,  nor  suggest  insolvency  of  the  defendants. 

For  the  motion  there  was  a  brief  by  Buell  <&  Hanks,  and 
oral  argument  by  C.  El  BueU. 

F.  K.  ShutUeworthy  contra. 

Dodge,  J.  The  policy  of  courts  to  set  off  mutual  judg- 
ments held  in  the  same  rights  between  the  same  parties  i& 
well  established  in  the  absence  of  countervailing  rights  or 
equities,  as  recognized  in  Taylor  v.  Williams^  14  Wis.  155; 
Bosworth  V.  Tollman^  66  Wis.  533;  Lundgreen  v.  Stratton^ 
79  Wis.  227;  Gauxihe  v.  MUbrath^  105  Wis.  355.  In  the  pres- 
ent case  the  personal  ownership  of  a  judgment  in  this  court 
in  favor  of  the  plaintiff,  and  the  existence  of  a  larger  judg- 
ment in  favor  of  defendant  in  the  circuit  court,  is  made  to 
appear.  It  is  not  suggested  by  plaintiff  that  any  third  per- 
sons, attorneys  or  otherwise,  have  acquired  rights  or  have 
any  equities  in  either  of  those  judgments  to  be  disturbed  by 
offsetting  them.  The  only  objections  offered  are:  first,  that 
the  judgment  in  favor  of  the  defendant  in  the  circuit  court 
was  inequitable  and  unjust;  and,  secondly,  that  the  plaint- 
iff has  commenced  another  suit  for  a  larger  amount  against 
defendant.  The  first  objection  is  readily  disposed  of  by  the 
consideration  that  the  judgment  in  favor  of  defendant  must, 
be  given  conclusive  effect,  it  not  having  been  appealed  from 
nor  attacked,  and  having  attained  an  age  precluding  its. 
modification  by  either  method.  The  latter  is  not  an  objec- 
tion, for,  even  though  plaintiff  should  recover  in  that  action^ 
the  offset  now  requested  would  serve  only  to  diminish  the 
judgment  held  by  defendant,  which  would  doubtless  be  a^ 
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proper  offset  or  coanterclaim  against  such  demand  as  the 
plaintiff  holds.  We  therefore  think  this  is  a  proper  case  in 
which  to  apply  the  one  demand  against  the  other. 

Where  the  judgments  are  in  different  courts,  all  difiSculty 
in  accomplishing  the  practical  result  is  obviated  if,  as  in  the 
present  instance,  the  party  desiring  the  setoff  makes  his  ap- 
plication in  the  court  where  the  judgment  exists  against 
him;  for  the  court  can  then  make  its  action  in  satisfying, 
either  in  whole  or  in  part,  its  own  judgment,  conditioned 
upon  such  applicant  making  reciprocal  satisfaction  of  the 
judgment  in  his  favor  standing  in  another  court.  This  prin- 
ciple was  recognized  in  Taylor  v.  Williams,  supra,  where 
substantially  the  same  situation  wa43  presented  as  in  the 
present  case. 

The  motion,  therefore,  should  be  granted,  and  the  clerk 
directed  to  satisfy  the  judgment  of  this  court  in  favor  of  the 
plaintiff  upon  production  to  him  of  a  certificate  from  the 
clerk  of  the  circuit  court  for  Dane  county  that  partial  satis- 
faction of  the  judgment  in  favor  of  defendant  and  against 
the  plaintiff  in  that  court  to  the  amount  of  the  judgment  in 
this  court  has  been  entered. 

£j/  the  Court. — So  ordered. 


Erigkson,  Hespondent,  vs.  MoGeehan  Constrtjction  Com- 
pany, Appellant. 

April  7^  May  16, 1900. 
(1)  Eeferenee:  Setting  aside  findings.    (2)  Money  had  and  received. 

L  Where  there  is  ample  evidence  to  support  a  referee's  findings  of  factr 
and  no  clear  preponderance  against  them,  the  trial  court  is  not. 
justified  in  setting  them  asid& 

2.  Defendant  sublet  the  construction  of  certain  roadbed  to  D.  under  a. 
contract  authorizing  it  to  pay  D.'s  employees  and  deduct  suck 
Vol.  107—4 
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payments  from  the  amount  payable  to  him.  D.  employed  plaintiff 
to  run  a  boarding  camp  and  store.  Defendant  paid  D.*8  employees 
on  monthly  pay  rolls  furnished  by  him,  deducting  the  amount  of 
advances  cliarged  to  each  man  including  board,  etc.,  furnished  by 
plaintiff,  but  there  was  no  contract  made  by  defendant  with 
plaintiff,  or  with  D.  for  his  benefit,  that  it  would  reserve  the 
amount  due  plaintiff  from  D.'s  employees  and  pay  the  same  to 
plaintiff.  When  said  pay  rolls  were  presented  D.  owed,  and  still 
owes,  defendant  an  amount  in  excess  of  all  such  deductions.  Held, 
that  plaintiff  could  not  recover  as  for  money  had  and  received  the 
amounts  deducted  by  defendant  by  reason  of  the  board,  etc.,  fur- 
nished by  plaintiff.    Sterling  v.  Ryan,  72  Wi&  36,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.     Reversed. 

The  plaintiflf,  by  his  complaint  herein,  claimed  to  recover 
for  goods  and  merchandise  alleged  to  have  been  sold  and  de- 
livered by  him  to  the  defendant,  and  for  board  furnished  to 
divers  persons  by  him  at  defendant's  request,  between  Jan- 
uary 1  and  July  20,  1896,  amounting  in  all  to  $4,232.24,  less 
payments  aggregating  $3,101.62,  leaving  an  alleged  balance 
of  $1,130.62.  The  complaint  also  charged  an  indebtedness 
for  money  had  and  received.  The  answer  was  a  general  de- 
nial. The  action  was  tried  befote  a  referee.  Certain  facts 
Avere  undisputed,  and  may  be  stated  as  follows: 

The  defendant  is  a  Wisconsin  corporation,  and  was  during 
the  year  1896  engaged  in  grading  and  building  a  portion 
of  the  roadbed  of  the  Minneapolis,  St.  Paul  &  Ashland  Kail- 
road  Company  in  the  counties  of  Ashland  and  Bayfield,  in 
this  state.  On  the  22d  of  January,  1896,  it  entered  into  a 
Avritten  contract  with  one  Dalquist,  by  which  Dalquist  agreed 
to  build  a  certain  part  of  said  roadbed,  between  two  and 
three  miles  in  length,  at  certain  specified  rates  of  compen- 
sation, and  in  said  contract  it  was  agreed  that  whenever,  in 
the  opinion  of  the  McGeehan  Construction  Company^  it  might 
be  necessary  to  secure  to  the  laborers  employed  by  Dalquist 
their  wages,  the  construction  company  was  authorized  to 
pay  said  laborers  the  amount  due  them,  and  deduct  such 
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payments  from  the  amount  payable  to  Dalqaist.  Dalquist 
immediately  entered  upon  the  work,  and  employed  the 
plaintifiF,  Erickson^  to  run  a  boarding  camp  and  store  for  the 
laborers  employed,  the  price  of  board  being  fixed  at  $3.60 
per  week.  Erickson  had  no  agreement,  personally,  with 
the  McGeeha/n  Construction  Company  or  its  officers  prior  to 
entering  upon  the  work  or  at  any  time.  During  the  prog- 
ress of  the  work  the  construction  company  furnished  to 
Dalquist  provisions  for  his  camp^  merchandise  for  the  store, 
and  other  articles  necessary  for  the  work,  to  the  amount  of 
$3,101.62,  which  were  charged  to  Dalquist  upon  its  books 
as  advances,  and  which  compose  the  credits  alleged  by  the 
present  plaintiff  in  his  complaint  in  this  action.  At  the  end 
of  each  month  a  duplicate  pay  roll  was  made  up  by  Dal- 
quist^s  bookkeeper,  and  furnished  to  the  McGeehan  Con- 
struction Company^  showing  in  different  columns  the  names 
of  men  employed,  the  time  and  rate  of  compensation  of 
each  man,  the  amount  to  be  deducted  from  each  man's 
wages  for  board  and  merchandise  furnished  from  the  camp 
store  and  medical  fees,  and  the  balance  due  each  man.  The 
charges  against  the  men  for  board  and  merchandise  were 
in  separate  columns,  and  were  headed  "Board  to  O,  IF. 
Erickson^'^  and  "Advances,  Cash  and  Merchandise,"  respect- 
ively. In  the  January  pay  roll  the  amounts  charged  under 
these  two  heads  were  $9.10  and  $5.25,  respectively,  and  these 
amounts  were  deducted  from  the  pay  of  the  men,  and  paid 
by  defendant's  cashier  to  Erichsony  through  one  Colquhoun, 
who  was  Dalquist's  bookkeeper  and  also  acted  as  book- 
keeper for  Erickson'.  In  the  February  pay  roll  the  col- 
umns were  $280.70  and  $42.10,  respectively,  and  these  suras 
were  also  paid  by  defendant's  cashier  to  Colquhoun  for 
Erickson;  but  a  few  days  ^4x^  $275  of  the  amount  was  re- 
turned, because  it  was  concluded  by  EHckson  and  his  book- 
keeper that  it  was  not  due  on  account  of  goods  and  merchan- 
dise in  transit.    These  payments  were  charged  to  Dalquist 
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on  defendant's  books.  In  the  March  pay  roll  the  two  items 
were  $616.45  and  $96.80,  respectively,  and  Erickaon  (through 
Colquhoun)  claimed  a  net  balance  due  him  of  $224.50,  but 
this  was  not  paid,  although  Erickson  claims  that  defendant's 
cashier  gave  him  a  duebill  for  the  amount.  Pay  rolls  were 
furnished  by  Dalquist  for  the  months  of  April,  May,  June^ 
and  July,  in  all  of  which  there  appeared  large  sums  duo 
Erickson.  under  the  heading  of  "  Board,"  and  also  sums  ad- 
vanced in  cash  or  merchandise,  but  no  further  payments 
were  made  to  Erickson^  the  reason  being,  as  stated  by  de- 
fendant, that  Dalquist  was  at  all  times  indebted  to  the  de- 
fendant, and  had  nothing  coming  to  him  after  the  February 
pay  roll  was  presented.  That  Dalquist  owed  the  defendant 
at  these  times,  as  stated  by  defendant's  cashier,  is  not  de- 
nied, and  it  also  appears  without  contradiction  that  in  Au- 
gust, 1896,  when  the  transaction  between  Dalquist  and 
defendant  closed,  Dalquist  was  indebted  to  defendant  in  the 
sum  of  $2,236.60  upon  the  contract. 

While  the  plaintiff  does  not  claim  that  he  personally  made 
any  contract  with  the  McOeehan  Construction  Company^  he 
introduced  the  testimony  of  Dalquist  and  othevs  tending  to 
show  a  promise  by  defendant  to  Dalquist  to  pay  him  {Erick- 
son) the  board  and  merchandise  bill.  This  testimony  is,  how- 
ever, denied  by  the  defendant's  officers,  and  the  claim  made 
by  them  that  they  dealt  only  with  Dalquist  and  never  agreed 
to  make  any  payments  to  Erickson^  but  supposed  him  simply 
an  employee  of  Dalquist,  and  paid  him  the  amounts  shown 
on  the  January  and  February  pay  rolls  simply  upon  request 
of  Dalquist's  bookkeeper. 

The  referee  found  as  a  fact  that  no  contract  was  made 
between  Erickaon  and  the  defendant,  and  that  the  payments 
made  on  the  January  and  Febi^ary  pay  rolls  were  simply 
paid  to  Erickson  upon  request  of  Dalquist,  and  charged  to 
Dalquist  by  defendant;  that  no  merchandise  was  sold  or 
board  furnished  by  the  plaintiff  to  defendant,  or  to  any  per- 


Vis.]  JANUARY  TERM,  1900.  63 

Erickson  ysl  MoGeehan  Ck>nstruction  Ca 

son  by  defendant's  request,  and  that  the  defendant  had  r^. 
ceived  no  money  belonging  to  plaintiff;  and  from  these  facts 
the  referee  concluded  as  matter  of  law  that  the  complaint 
should  be  dismissed. 

Upon  motion  the  circuit  court  set  aside  the  referee's  find- 
ings, and  found  that  the  defendant  agreed  to  pay  in  full  all 
men  employed  by  its  subcontractors,  and  withheld  the 
amount  due  the  plaintiff  for  board  ^nd  merchandise  fur- 
nished the  men  in  pursuance  of  an  agreement  between  Dal- 
quisty  the  plaintiff,  the  defendant,  and  the  men,  respectively, 
and  rendered  judgment  for  the  plaintiff  for  the  amount 
claimed  in  the  complaint,  with  interest;  from  which  judg- 
ment the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Lamorevoi  <&  Shea^ 
and  oral  argument  by  W.  F.  Shea. 

For  the  respondent  there  was  a  brief  by  Tofnkins  db  Mer* 
rillj  and  oral  argument  by  Geo,  F.  MeiTiU. 

WiNSLow,  J.  The  issues  litigated  in  this  case  were  two 
in  number:  (1)  Was  there  a  contract  made  by  the  defend- 
ant with  Erick^oriy  or  with  Dalquist  for  his  benefit,  that  it 
would  reserve  the  amounts  of  the  board  and  merchandise 
bills  of  the  men,  and  pay  the  same  to  EricJcaant  and  (2)  Has 
the  defendant  received  moneys  which  in  justice  and  right 
dealing  belong  to  Erickson  f 

Upon  the  first  of  these  questions  the  referee  found  from 
the  evidence  that  no  such  contract  was  made.  There  was 
ample  evidence  to  sustain  this  finding,  and  the  fact  found 
was  not  intrinsically  improbable.  Giving  to  the  referee's 
finding  that  effect  to  which  it  is  entitled,  namely,  that  it 
must  stand  unless  against  the  clear  preponderance  of  the 
evidence  {Johnson  v.  Govlt^  106  Wis.  247),  we  cannot  see  how 
the  trial  court  was  justified  in  reversing  it.  There  was 
ample  evidence  to  support  it,  and  certainly  there  was  no 
clear  preponderance  against  it.  Hence  the  finding  of  the 
referee  must  stand. 
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The  defendant  having  made  no  contract  to  pay  EricJcaon 
or  reserve  any  moneys  for  his  benefit,  it  is  impossible  to  see 
how  it  can  be  said  to  hold  any  money  which,  in  justice  and 
right,  belongs  to  him.  Its  only  contract  was  with  Dalquist. 
When  the  pay  rolls  were  presented,  Dalquist  owed,  and 
still  owes,  it  a  large  amount  of  money.  It  has,  in  fact,  re- 
ceived nothing  except  that  which  is  its  own  property,  and 
by  no  means  all  of  that.  If  it  be  now  compelled  to  pay 
Erickson^  it  will  simply  pay  him  out  of  moneys  which,  in 
justice  and  right,  are  its  own  moneys,  instead  of  out  of 
moneys  justly  belonging  to  Erick^on.  The  case  of  Sterling' 
V,  Ryan^  72  Wis.  36,  which  is  relied  on  by  respondent,  would 
justify  no  such  judgment,  because  there  the  fact  was  found 
that  there  was  an  agreement  participated  in  by  all  parties, 
that  the  laborers'  board  bills  should  be  reserved  by  the  con- 
tractors, and  paid  to  the  boarding  house  keepers.  There 
being  no  such  agreement  in  this  case,  it  has  no  application. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  upon 
the  findings  of  the  referee. 


McGinn,  Respondent,  vs.  French,  Administrator,  Appellant. 

^^^       *  ^^  Apnl  S7 — May  15,  1900. 

^  i'RA    585      Appeal:  Review  of  evidence:  Agency:  Jjandlord  and  tenant:  Agreement 

to  repair:  Negligence:  Contributory  negligence:  Verdict 

L  Where  the  record  shows  that  at  the  close  of  the  testimony  a  mo- 
tion was  made  to  direct  a  verdict,  which  was  denied  and  an  excep- 
tion duly  taken,  the  testimony  will  be  reviewed  on  appeal  in  order  to- 
determine  whether  the  motion  should  have  been  granted,  although 
no  motion  for  a  new  trial  was  mada 

2l  Where  a  married  woman  made  a  lease  of  certain  premises  for  and 
on  behalf  of  her  husband,  she  cannot  maintain  an  action  to  re- 
cover  for  injuries  caused  by  defective  steps,  based  on  the  existence 
of  a  contract  relation  between  herself  and  the  landlord  whereby 


Wis.]  JAXUAEY  TEEM,  1900.  55 


McGinn  vs.  French. 


he  agreed  to  repair  the  steps  and  his  failure  to  perform  such  agree- 
ment: her  action  to  recover  for  such  injuries  must  be  sustained,  if 
at  alL  as  an  action  for  negligence. 
3.  Where  a  tenant  knew  that  the  stairway  in  such  case  was  out  of  re- 
pair and  dangerous,  and  ^that  it  could  be  repaired  at  a  trifling  ex- 
pense, but,  before  being  injured  thereon,  continued  to  use  it  for 
more  than  a  year  without  repairing  it  and  neglected  to  insist  on 
the  alleged  promise  of  the  landlord  to  make  the  repairs,  such  con- 
tinned  use  was  at  the  tenant's  risk,  and  hence  relieved  the  land- 
lord from  liability  to  respond  in  damages  for  the  accident 

Appkal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sctheblakd,  Judge.     Reversed. 

On  April  7,  1896,  the  plaintiff,  acting  for  her  husband, 
leased  of  defendant  the  lower  flat  of  a  building  owned  by 
him  for  a  term  of  month  to  month.  At  the  rear  of  the  build- 
ing was  a  narrow  platform,  with  four  or  five  steps  leading 
to  the  ground,  which  it  is  claimed  the  defendant  agreed  to 
replace  by  a  new  one.  The  plaintiff,  with  her  husband, 
moved  in  immediately,  and  continued  to  occupy  the  prem- 
ises and  use  the  platform  and  stairway  until  September, 
1897.  On  the  evening  of  August  24, 1897,  while  descending 
the  stairs,  the  plaintiff  was  injured  by  one  of  the  stairs  giving 
way.  The  evidence  as  to  the  exact  nature  of  the  defect  is 
8omewh*at  indefinite.  The  stairwav  was  about  two  feet 
wide,  and  was  made  of  two  'stringers,  one  of  which  was 
nailed  to  the  side  of  the  house.  The  plaintiff  thus  describes 
the  situation:  "The  step  gave  way  towards  the  side  of  the 
house,  on  the  outside  where  it  was  fastened,  nearest  the 
house.  This  outsidj  looked  as  though  it  broke  right  off, 
but  that  toward  the  house  was  all  loose.  The  tread  of  the 
step  upon  which  I  placed  my  foot  tipped  right  in  on  the 
side  toward  the  house,  and  it  turned  over."  Again:  "It 
was  split  right  back  from  here,  right  down  to  there  [indicat- 
ing]. The  -step  setting  on  there  fell  right  over,  so  that  I 
found  the  grain  of  the  wood  had  been  split  down,  right 
through,  so  as  to  carry  this  projection  right  away."   The  con- 
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elusion  from  all  the  testimony  is  that  the  step  was  loose 
from  the  stringer  on  the  side  toward  the  house,  and  that 
that  part  of  the  outside  stringer  upon  which  the  slep  rested 
was  broken  off,  the  break  being  new.  The  stairs  were  re- 
paired the  next  day  by  the  plaintiff's  husband  by  the  nse  of 
a  few  nails,  and  they  continued  to  use  them  until  they  va- 
cated the  premises.  Whatever  the  defect  was,  the  plaintiff 
knew  of  it  when  she  moved  in.  The  stairs  were  used  daily, 
with  knowledge  of  the  defect,  up  to  the  day  of  the  accident. 
The  jury  found  that  the  steps  were  in  a  defective  and  dan- 
gerous condition  at  the  time  the  house  was  rented,  and  so 
continued  up  to  the  day  of  the  accident,  and  that  plaintiff 
knew  of  such  defective  and  dangers  condition  from  the  time 
she  rented  the  house.  A  nuiuber  of  other  questions  were 
included  in  the  special  verdict,  which  are  not  considered 
important  in  this  litigation.  A  motion  to  direct  a  verdict 
for  defendant  was  denied,  and  an  exception  duly  taken. 
Judgment  was  entered  for  plaintiff  for  ^2,100  damages  and 
costs,  from  which  the  defendant  has  ap{)ealed. 

For  the  appellant  there  was  a  brief  by  G,  W.  Ilazelton 
and  Turner^  Pease  dk  Turner^  and  oral  argument  by-  W, «/. 
2'umei\ 

m 

Edgar  L,  Wood^  for  the  respondent. 

Bardeek,  J.  ^o  motion  for  a  new  trial  was  made,  and 
the  plaintiff  argues  that  the  court  -will  not  review  the  evi- 
dence. The  record  shows  that  at  the  close  of  the  testimony 
the  defendant  made  a  motion  to  direct  a  verdict  in  his  favor, 
which  was  denied  atid  an  exception  duly  taken.  The  rule 
in  such  cases  is  that  the  court  will  review  the  testimony,  in 
order  to  determine  whether  the  motion  should  have  been 
granted.    Second  Nat.  Batik  v.  Larson^  80  Wis.  4C9. 

The  plaintiff  is  a  married  woman,  and  made  the  lease  of 
the  premises  in  question  for  and  on  behalf  of  her  husband ; 
hence  the  agreement  to  repair  or  rebuild  the  stairway,  if 
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any  was  made,  was  with  her  husband,  and  not  with  her. 
Such  being  the  case,  the  effort  made  to  sustain  this  action, 
because  of  a  contract  relation  between  the  plaintiff  and  de- 
fendant must  fail.  The  action,  if  sustainable  at  all, —  a  point 
we  do  not  find  it  necessary  to  decide, —  must  be  sustained 
as  an  action  for  negligence.  Assuming,  however,  for  the 
purposes  of  this  action,  that  such  an  action  can  be  main- 
tained by  the  plaintiff,  we  will  proceed  to  review  the  case. 
The  evidence  and  findings  of  the  jury  disclose  this  state 
of  facts:  At  the  time  the  premises  were  rented,  in  April, 
1896,  the  steps  of  this  stairway  were  unsafe  and  dangerous, 
and  continued  in  that  condition  until  the  day  of  the  acci- 
dent, August  24,  1897.  During  all  this  time  the  plaintiff 
Qsed  the  stairs  daily,  with  full  knowledge  of  such  unsafe, 
dangerous,  and  defective  condition.  The  evidence  of  the 
precise  defect  which  caused  the  accident  is  quite  indefinite, 
as  preserved  in  the  record.  A  fair  inference  from  the  plaint- 
iff's testimony  is  that  it  was  caused  by  the  step  being  loose. 
The  defendant  claimed  that  it  was  caused  by  a  wagon  strik- 
ing the  outside  stringer,  and  breaking  or  splitting  off  that 
portion  why|)i  supported  the  step  upon  which  the  plaintiff 
fell.  At  any  rate,  the  evidence  was  undisputed  that  this 
part  of  the  stringer  was  broken  off;  that  the  break  was  new; 
the  stringer  bore  the  marks  of  a  blow  or  some  force  applied 
to  it;  and  that  the  plaintiff  and  her  sister  had  used  the  stair- 
way safely  about  three  quarters  of  an  hour  before  the  acci- 
dent. It  is  also  an  accepted  fact  that  the  plaintiff's  husband 
repaired  the  stairs  the  next  morning,  or  soon  afterwards, 
by  the  use  of  a  few  nails,  and  continued  to  use  them,  without 
farther  repairs,  so  long  as  they  lived  there.  The  plaintiff 
testified  that  she  saw  the  repairs  made,  and  that  they  con- 
sisted in  driving  a  few  nails  into  the  break  and  into  the 
other  side  towards  the  house,  and  that  it  may  have  taken 
her  husband  five,  ten,  or  fifteen  min  utes  to  do  the  job.  What- 
ever the  defect  was,  it  is  perfectly  evident  that  a  few  min- 


58  SUPKEME  COURT  OF  WISCONSIN.        [107 

McGinn  vs.  French.     . 


utes'  work  with  a  hammer  and  nails  would  have  made  the 
steps  absolutely  safe.  If  these  steps  were  as  unsafe,  defect- 
ive, and  dangerous  as  the  plaintiff  would  have  us  believe,  it 
was  little  less  than  foolhardy  for  any  one  to  attempt  to  use 
them.  If  they  could  be  repaired,  as  they  were,  at  so  slight 
an  expense  and  with  so  little  effort,  the  continued  use  with- 
out such  repair  was  an  assumption  of  the  risk  of  accident. 
Knowing  these  stairs  were  unsafe,  the  liability  of  danger 
great,  and  the  expense  of  repairs  trifling,  it  was  the  plain 
duty  of  the  tenant  to  make  them,  and  thus  save  his  family 
from  the  threatened  danger.  Cook  v,  Soide,  56  N".  Y.  420* 
It  was  but  a  matter  of  common  prudence,  and  the  tenant^ 
knowing  the  danger  of  loss  or  injury  to  be  great,  cannot 
continue  the  use  of  the  dangerous  premises,  and  hide  behind 
a  promise  to  repair.  See  Miller  v.  Mariner*8  Church,  7  Me. 
51;  Town  v.  Armstrong,  75  Mich.  580;  Purcell  v,  Englishy 
86  Ind.  34.  If  it  be  admitted  that  there  was  a  promise  to 
repair  in  this  case,  the  rule  of  law  applicable  to  plaintiff^s 
case  is  in  no  way  different  from  the  one  applicable  to  the 
relation  of  master  and  servant.  It  is  a  rule  designed  for  the 
benefit  of  employees  engaged  in  work  where  the  machinery 
used  or  the  means  emploj'ed  are  of  a  kind  of  which  the  user 
can  have  little  knowledge,  and  does  not  apply  to  means  or 
appliances  of  ordinary  use,  and  with  which  they  are  entirely 
familiar.  Bailey,  Personal  Injuries,  §  3103.  When  the  dan- 
ger is  open  and  menacing,  continued  use  of  the  defective 
appliances  is  at  the  risk  of  the  user.  Corcoran  v,  Milwaukee 
G,  L.  Co.  81  Wis.  191 ;  Meador  v,  Z.  S.  dk  M.  S.  R.  Co,  13& 
Ind.  290.  In  this  latter  case  the  servant  was  using  a  ladder^ 
one  of  the  steps  of  which  was  not  nailed  tight  enough  to  the 
side.  It  could  have  been  repaired  by  the  use  of  a  hammer, 
or  any  convenient  stone  or  brick.  The  court  denied  a  re- 
covery, because  the  defect  was  obvious,  could  have  been 
repaired  with  a  slight  effort,  and  by  its  continued  use  the 
servant  assumed  the  risk  of  accidents. 
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So,  in  this  case,  it  is  shown  that  the  alleged  defect  was 
open  and  visible,  had  been  known  to  the  plaintiff  for  more 
than  'a  year,  and  that  it  could  have  been  repaired  at  a  trifling 
expense.  Continued  use  with  knowledge  of  the  dangerous 
condition  of  the  stairway  was  a  clear  assumption  of  the  risk 
of  accident,  which  was  not  relieved  by  the  alleged  promise 
to  repair.  Every  reasonable  probability  of  the  case,  how- 
ever, supports  the  defendant's  contention  as  to  the  cause  of 
the  accident.  The  fact  that  the  stairway  had  been  used  in 
safety  but  a  short  time  before  the  accident,  the  mark  of  the 
wagon  on  the  side  of  the  outside  stringer,  and  the  freshness 
of  the  break,  the  fa^t  that  the  driveway  next  to  the  stairs 
was  in  frequent  use  by  teams,  all  tend  to  show  that  the  break 
was  caused  by  some  wagon  being  forcibly  run  against  the 
stringer.  If  such  were  the  case,  there  would  be  no  obliga- 
tion upon  defendant  to  respond  in  damages  for  the  accident. 
The  jury  having  adopted  the  plaintiff's  theory  of  the  acci- 
dent, the  case  must  go  upon  that  basis.  It  is  therefore  con- 
sidered that  the  evidence  conclusively  shows  that  plaintifiT 
assumed  the  risk  of  injury  by  the  continued  use  of  the  stair- 
way under  the  circumstances  in  proof,  and  the  court  ought 
to  have  directed  a  verdict  for  defendant. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


CoTZHAUSEN,  Bespoudeut,  vs.  H.  W.  Johns  MANUFAonnuNo 

Company,  Appellant. 

April  27— May  15, 1900. 

Garnishment:  Dismisnal  of  principal  action:  Costs:  Appeal  from  6lerk*»: 

taxation. 

1.  Where  the  plaintiff,  after  service  of  garnishee  process,  discontinues 
the  principal  action  and  judgment  of  discontinuance  is  thereupon 
entered,  the  defendant  has  judgment  within  the  meaning  of  sea. 
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2766,  Stats.  1898  (providing  that,  if  the  defendant  have  judgment, 
the  garnishee  action  shall  be  dismissed  with  costs),  and  he  is  there- 
upon entitled  to  tax  his  costs  in  accordanc-e  with  sea  2921,  Stat& 
1898,  regulating  the  items  of  the  fee  bill. 

2,  In  such  case  sec.  2772^  Stats.  1898  (providing  that  in  all  cases  not  ex- 
pressly provided  for  the  court  may,  in  its  discretion,  award  cost^n 
favor  of  or  against  either  party),  does  not  apply,  the  case  of  dismissal 
of  garnishment  proceedings  upon  judgment  for  defendant  in  the 
principal  action  being  expressly  provided  for  by  sea  2766,  Stats.  1898. 

^  Sec  2762,  Stat&  1898  (providing  that  in  case  the  garnishee's  anl^wer 
shall  show  indebtedness  to  the  defendant  the  garnishee  may  with- 
hold three  dollars  as  his  costs),  does  not  limit  the  amount  of  costs 
which,  under  sea  2766,  Stats.  1898,  the  defendant  can  recover  in 
the  garnishee  action  upon  the  discontinuance  of  the  principal  action. 

4.  Sec.  2762,  Stats.  1898,  fixing  the  garnishee's  costs  at  three  dollars, 
where  his  answer  shows  a  present  indebtedness  to  defendant,  does 
not  apply  where  the  garnishee's  answer  shows  an  indebtedness  to 
some  corporation  of  the  same  name,  the  identity  of  which  with  the 
defendant  is  not  conceded. 

<6.  On  appeal  from  the  taxation  of  costs  in  favor  of  the  defendant  and 
against  the  plaintiff,  the  fact  that  the  rights  of  the  gamj^hee 
against  the  plaintiff  are  ignored  does  not  prejudice  the  plaintiff. 

U  Where  on  taxation  of  costs  by  the  clerk  none  but  general  objections 
are  overruled,  specific  items  of  the  bill  cannot  be  reviewed  on  an 
appeal  from  the  clerk's  taxation. 

• 

Appeal  from  orders  of  the  ciroait  court  for  Milwaakee 
oounty:  D.  H.  Johnsok,  Circuit  Judge.     Reversed. 

Plaintiff,  having  sued  defendant  as  a  New  Jersey  corpo- 
ration, garnished  Anton  Stollenwerk  et  cU.  They  answered, 
admitting  an  indebtedness  of  $772.50  to  a  corporation  of  the 
same  name  as  the  defendant,  but  alleged  that  their  creditor 
contended  that  it  was  not  identical  with,  but  entirely  distinct 
from,  the  defendant  sued  by  the  plaintiff.  Said  answer  sub- 
mitted the  question  of  liability  to  the  court,  and  offered  to 
pay  the  money  upon  being  properly  protected.  No  issue 
was  taken  upon  this  answer.  The  principal  defendant  at 
one  time  made  a  petition  that  this  money  be  ordered  paid 
into  court,  and  paid  over  to  it  upon  the  giving  of  a  bond, 
which  application  was  denied.    Plaintiff,  after  judgment  in 
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his  favor  in  the  principal  action,  prayed  judgment  that  the 
garnishee  be  required  to  pay  into  court,  which  apparently 
never  was  passed  upon  by  reason  of  an  appeal  from  that 
judgment  and  stay  bond.  The  judgment  for  plaintiff  in  the 
principal  action  being  reversed  in  this  court  (100  Wis.  473), 
the  plaintiff  discontinued,  and  a  judgment  of  discontinuance 
was  entered  in  the  principal  action.  Thereafter,  on  motion 
of  the  defendant's  attorneys,  the  court  entered  a  judgment 
dismissing  the  garnishee  action,  whereupon  the  defendant,. 
upon  notice,  presented  for  taxation  its  bill  of  costs.  To  that 
the  plaintiff  interposed  four  objections:  first,  that  defendant 
was  not  entitled  to  costs  in  the  garnishee  action,  it  not  hav- 
ing served  any  answer  therein ;  second,  that  costs  were  lim- 
ited by  law  to  three  dollars;  third,  to  specific  items  of  party'a 
fees;  and,  fourth,  "to  all  of  defendant's  alleged  disburse- 
ments, and  to  each  and  every  item  thereof,  for  the  reason 
that  the  same  were  not  lawfully  incurred,  and  the  plaintiff^ 
is  not  liable  therefor."  The  third  objection  (to  specific  items 
of  party's  fees)  was  sustained  by  the  clerk,  and  upon  the 
fourth  objection  (to  disbursements)  one  item  was  disallowed, 
the  others  being  allowed;  whereupon  the  bill  was  taxed  at 
the  sum  of  $42.32,  and  that  amount  included  in  the  judg- 
ment.    The  plaintiff  thereafter  gave  notice  for  the  discon- 

m 

tinnance  of  the  garnishee  action,  and  moved  the  court  to- 
vacate  and  set  aside  the  judgment  entered  in  the  garnishee 
action  in  fav<9r  of  the  principal  defendant  and  against  the 
plaintiff,  and  also  applied  for  a  review  of  the  taxation  of 
costs  by  the  clerk.  Upon  the  first  of  these  motions  the  court 
entered  the  following  order:  "  Ordered  and  adjudged  that 
said  motion  be,  and  the  same  is,  granted.  Let  the  clerk  of 
this  court  make  the  necessary  entries  accordino^ly,  vacating 
said  judgment  as  to  costs  in  favor  of  the  JS.  W.  Johns  Mamir 
facturing  Company?^  Upon  the  second  the  following  order 
was  entered:  "Ordered  and  adjudged  that  said  motion  be- 
granted,  and  the  plaintiff's  several  objections,  as  interposed 
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before  said  clerk,  are  hereby  sustained.  Let  the  clerk  of 
this,  court  make  the  necessary  entries  conformable  hereto." 
Defendant,  after  excepting  to  both  said  motions,  appealed 
therefrom  by  a  single  notice  of  appeal. 

Jomph  B,  Doe^  for  the  appellant. 

F.   JF.  von  Cotzhausen^  respondent,  in  persona. 

Dodge,  J.  The  question  presented  is  purely  a  statutory 
one.  With  the  propriety  or  equity  of  the  result  this  court 
cannot  concern  itself.  With  the  legislature  lay  the  ques- 
tion of  policy,  and  on  that  branch  of  the  government  must 
rest  responsibility  for  any  results.  Sec.  2766,  Stats.  1898, 
provides:  "The  proceeding  against  a  garnishee  shall  be 
deemed  an  action  by  the  plaintiff  against  the  garnishee  and 
defendant  as  parties  defendant,  and  all  the  provisions  of 
law  relating  to  proceedings  in  civil  actions  at  issue,  includ- 
ing examination  of  the  parties,  amendments  and  relief  from 
default  or  proceedings  taken,  and  appeals  and  all  provis- 
ions for  enforcing  judgments  shall  be  applicable  thereto; 
but  when  the  garnishment  is  not  in  aid  of  an  execution  no 
trial  shall  be  bad  of  the  garnishee  action  until  the  plaintiff 
shall  have  judgment  in  the  principal  action,  although  it 
may  be  noticed  for  trial;  and  if  the  defendant  have  judg- 
ment the  garnishee  action  shall  be  dismissed  with  costs." 
The  defendant  had  judgment.  The  garnishee  action  must, 
therefore,  be  "  dismissed,  with  costs?^  "  Whe»  allowed,  costs 
shall  be  as  follows  "  (fee  bill).  Sec.  2921.  In  attempted 
accord^^nce  with  that  statute,  the  allowance  was  had  in  the 
judgment  as  originally  entered.  At  least,  no  objections  to 
specific  items  were  overruled  by  the  clerk,  and  therefore 
properly  before  the  court  for  review.  The  conclusion  is 
irresistible  that  the  judgment  was  correct  as  originally  en- 
tered, unless  some  other  statute  contradicts  and  prevails 
^ver  those  above  referred  to.  Is  there  any  such?  Counsel 
for  respondent  point  only  to  sec.  2772,  providing:  "In  all 
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oases  (except  trial  of  issue)  under  this  chapter  not  expressly 
provided  for  the  court  may  award  costs  in  favor  of  or  against 
any  party  in  its  discretion."  But  the  case  of  dismissal  of 
garnishment  upon  judgment  for  defendant  is  "expressly  pro- 
vided for,"  and  that  provision  of  sec.  2772  cannot  apply  to 
the  present  case. 

Counsel  also  urge  that  the  amount  of  costs  is  limited  to 
three  dollars.  That  contention  must  rest  on  sec.  2762,  but 
that  section  fixes  three  dollars  as  the  amount  only  "in  caso 
the  garnishee  answer  shall  show  indebtedness  to  the  defend- 
ant," whereupon  the  garnishee  may  withhold  three  dollars 
for  his  costs  upon  paying  the  money  into  court.  In  the  case 
before  as  the  answer  did  not  show  indebtedness  to  the  de- 
fendant^ but  to  some  corporation  of  the  same  name,  the  iden- 
tity of  which  with  the  defendant  was  not  conceded.  We 
have  searched  diligently  for  other  statutory  provisions,  but 
have  found  none  which  can  justify  us  in  denying  effect  to 
the  unequivocal  language  of  sec.  2766,  above  quoted.  Ita  lex 
scripta  est. 

Respondent  suggests  that  the  judgment  for  costs  ignored 
the  rights  of  the  garnishee.  If  so,  the  right  to  complain  is 
with  the  latter.  It  is  raere^'iw  tertii^  infringement  of  which 
cannot  be  prejudicial  to  respondent. 

We  cannot  consider  any  of  the  specific  items  of  costs,  for 
none  but  general  objections  were  overruled  by  the  clerk. 
General  objections  cannot  justify  review  of  specific  items  on 
appeal  from  the  clerk's  taxation.  Circuit  Court  Rule  XXXIII. 

We  are  constrained  to  hold  that  no  case  was  presented  for 
the  exercise  of  judicial  discretion  in  modifying  the  judgment 
as  was  done,  and  that  error  was  committed  in  each  of  the 
orders  granting  such  modification. 

By  the  Court. —  Both  orders  appealed  from  are  reversed, 
and  the  cause  remanded  with  directions  to  reinstate  the 
judgment  as  originally  entered.  • 
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HuEBsoHHANN  and  others,  imp.,  Plaintiffs  in  error,  vs.  Cotz> 
iu7    641  HAusEN,  Defendant  in  error. 

109    1941  ' 

Apnl  er—May  15, 1900, 

Ejectment:  Res  ad  judicata:  Betterments:  Parties:  Writ  of  error:  Vari- 
ance from  record:  Immaterial  error, 

1.  On  the  final  settlement  of  an  estate  in  1885,  defendants  being  partie»- 

to  the  proceeding  and  the  court  having  jurisdiction  of  the  subject 
matter  and  the  persons,  the  county  court  found  and  adjudged  that 
plaintifTs  grantor  was  the  legitimate  child  and  heir  of  a  deceased 
devisee  under  testator^s  will,  and  entitled  to  an  interest  in  the  real 
estate  in  question.  In  1895,  on  application  of  defendants  to  set  aside- 
so  much  of  the  judgment  of  the  county  court  as  adjudged  plaint- 
iff's grantor  entitled  to  a  share  in  such  real  estate,  the  county  court 
found  that  no  fraud  had  been  practiced,  and  reaffirmed  its  judg- 
ment On  appeal  to  the  circuit  and  supreme  courts,  respectively,, 
the  judgment  of  the  county  oourt  was  in  all  things  affirmed,  lit 
ejectment  by  plaintiff  to  recover  his  share  of  the  estate,  it  was  held. 
that  the  judgment  of  the  county  court  was  res  adjvdicata  as  to  the 
questions  of  the  legitimacy  and  heirship  of  plaintiff's  grantor. 

2.  Where,  in  ejectment,  it  appears  from  the  undisputed  evidence  that 

the  amount  of  rents  and  profits  received  by  the  defendants  during* 
the  term  of  their  adverse  possession  exceeds  the  amount  paid  by 
them  for  repairs,  improvements,  and  taxes,  it  is  not  error  to  refuse  a. 
request  to  have  the  jury  assess  the  value  of  the  improvements  made 
and  taxes  paid  by  them. 

8.  In  an  action  of  ejectment  a  tenant  of  the  adverse  claimants  who  re> 
tains  possession  of  the  premises  is  a  necessary  defendant  under 
sea  3075.  Stata  1898,  and  should  be  joined  in  a  writ  of  error  to  re- 
view a  judgment  against  him  and  the  other  defendants;  but  a  fail- 
ure in  that  regard  is  not  a  defect  going  to  the  jurisdiction,  but  an 
irregularity  which  may,  in  the  discretion  of  the  court,  be  cured  by 
amendment 

4  A  motion  to  dismiss  or  quash  a  writ  of  error  because  of  such  a  de- 
fect will  not  be  granted  unless  made  soon  after  the  case  reaches 
the  supreme  oourt 

Error  to  review  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  C.  Ludwig,  Judge.    Affirmed. 
For  the  plaintiffs  in  error  there  was  a  brief  by  Thos.  J21 
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Gill^  attorney  for  C.  C,  Huebschmann^  and  J.  O.  Kerwin  and 
Adolph  JEPuebschmcmnj  attorneys  for  the  Huebschmann  heirs, 
and  oral  argument  by  Mr.  Huebschmann  and  Mr,  OiU. 

For  the  defendant  in  error  there  was  a  brief  signed  by  F.  W. 
V.  Coizhauaen^  defendant  in  error,  and  Sylvester^  Scheiber  <& 
Orth^  of  counsel,  and  oral  argument  by  Mr.  Cotzhausen. 

Cassoday,  C.  J.  On  April  5, 1866,  John  Hess,  of  Milwau- 
kee, duly  executed  his  last  will  and  testament,  wherein  and 
whereby  he  purported  to  give  to  his  wife,  Regina,  all  his 
personal  property  absolutely,  and  also  the  use  of  his  real 
estate  for  the  term  of  twenty-five  years  after  his  death,  sub- 
ject to  the  payment  by  her  of  all  taxes  and  assessments 
thereon  during  such  term;  and  the  remainder  of  such  real 
estate  he  devised,  the  undivided  one-half  to  the  children  of 
his  daughter,  the  plaintiff  Crescentia  G.  Huebschmann^  and 
the  other  undivided  one-half  to  the  children  of  his  son, 
Philip  Hess,  then  living  in  Louisiana,  and  named  his  widow, 
Regina,  as  executrix  of  his  will.  John  Hess  never  had  any 
other  children.  On  October  26, 1866,  the  son,  Philip,  died 
in  New  Orleans,  leaving,  him  surviving,  a  widow,  who  died 
daring  the  following  year,  and  also  a  little  boy,  John  Hess, 
who  died  a  few  months  after  his  father,  Philip,  and  also  a 
daughter,  Susannah,  who  was  bom  December  1, 1862,  and 
who  was  consequently  nearly  four  years  of  age  when  her 
father,  Philip,  died.  On  April  30,  1870,  the  testator,  John 
Hess,  died  at  his  home,  in  Milwaukee,  leaving,  him  surviv- 
ing, his  widow,  Eegina,  also  his  daughter,  the  plaintiff  in 
error,  Crescentia  (7.,  and  her  four  children,  plaintiffs  in  error 
in  this  action,  and  his  granddaughter  Susannah  Hess,  daugh- 
ter of  his  deceased  son,  Philip.  On  November  14, 1870,  such 
will  of  John  Hess  was  admitted  to  probate  in  the  county 
court  of  Milwaukee  county,  and  the  widow,  Regina,  was  ap- 
pointed such  administratrix.  On  May  13,  1871,  the  widow, 
Regina,  intermarried    with    one  Ferdinand  Thoma,  and 
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HcEBSOHUAim  and  others,  imp.,  Flaiotiffs  in  error,  ys.  Ootz- 
HAUSES,  Defendant  in  error. 

Apra  t7 — Mag  15, 1900. 

Sjeciment:  Res  ad  judicata:  Betterments:  Parties:  Wrii  of  error:  Vari- 
ance from  record:  Immaterial  error. 

L  Od  the  final  settlement  of  an  estate  in  188S,  defendantA  being  parties 
to  the  proceeding  and  the  court  having  jurisdiction  of  the  subject 
matt«r  and  the  perBOOB,  the  county  court  found  and  adjudged  that. 
plaintiff's  grantor  was  the  legitimat«  child  and  heir  of  a  deceased 
devisee  under  testator's  will,  and  entitled  to  an  interest  in  the  real' 
estate  in  question.  In  1895,ouaiiplicationof  defendants  tosetasidfr 
BO  much  of  the  judgment  of  the  countj  court  as  adjudged  plaints 
iB'a  grantor  entitled  toa  share  in  such  real  estate,  the  county  court 
found  that  no  fraud  had  been  practiced,  and  reaffirmed  its  judg- 
ment. On  appeal  to  the  circuit  and  supreme  courts,  respectively^ 
the  judgment  of  the  county  oourt  was  in  all  things  afBrmed.  In 
ejectment  by  plaintiff  to  recover  his  share  of  the  estate,  it  was  helif. 
that  the  judgment  of  the  county  court  was  res  adjjidicata  as  to  the 
questions  of  the  legitimacy  and  heirship  of  plaintiff's  grantor. 

2.  Where,  in  ejectment,  it  appears  from  the  undisputed  evidence  that. 
the  amount  of  rents  and  profits  received  by  the  defendants  during- 
the  term  of  their  adverse  possesfuon  exceeds  the  amount  paid  by 
them  for  repairs,  improvements,  and  taxes,  Jt  is  not  error  to  refuse  a- 
request  to  have  the  jury  assess  the  value  of  the  improvements  made 
and  taxes  paid  by  them. 

8.  In  an  action  of  ejectment  a  ter 
tains  possession  of  the  pcem 
sec.  3073.  Stata  1898,  and  shoi 
view  a  judgment  against  him 
ure  In  that  regard  is  not  a  del 
irregularity  which  may,  in  th 
amendment. 

4.  A  motion  to  dismiss  or  quash 
feet  will  not  t>e  granted  unle 
the  supreme  court 


Ehbob  to  revieir  a  jattgme 

waokee  coanty :  J.  C.  Lcdwi 

For  the  plaintiffs  in  error 


'^tb<Ma«^  a,,      ;="^' *e„,  „as  .  brief  signed  by  J=:  IT. 

of^l  argament  by  Jf,.  a,bA<.^„. 
Cassobat  C  J     n     a 
^«.  "Jly  reeled  hi°,trwiy/"'°''°  ^^  "'  1"'™- 

f  •«  the  pay„5„j  J'™^*?y'»"»a(to  hi,  death,  sob. 
*««.aduri„V,"^^'  '?''''■■  °''"'  '»'«'  •"I  asaessmenu 
«"■«  he  de.iLd,  the  ™'i  "hI""'  """■""""  "  -«>"  >^ 
."  "'"ghter,  th^  plai^M  A  °"'"''°"  t"  the  childreH 
*'  «he,  UhdividSi  °^'"  Srrt^  "■  -^-»«"""«"».  and 
?5>l'pfl.3a,theu  h>ine  °;  ,"  °  ""'  "'""'"''  ■"  «»  »"• 
««gioa,  aa  eieentrix  of  w  '^T"""'  «"1  "«">»«  hie  widow, 
«*»  children.  On  S.,  IT'"-  •'°''°  ''"''  "-"  had  a„; 
■»  ^'=-  Orleans,  1^  "n?^'  ^'  \*>™'  ">»  -■'.  Mip,  die^ 
■•""ns  the  tollowin^^f'^f  ""'■■?.  '  ""I"".  >»ho  died 
•ho  died  a  tew  ^11?',..""°  "  ""'"  '""y- '''"">  Hess, 

"''°  "as  eonseqaemw         T  ,    "  D^^ber  1, 1862,  and 
hiker,  Philip,  diS     ^„!T!L'T  ?'r  "^  »S=  "hen  her 
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thereupon  ceased  to  be  such  administratrix,  and  August  21, 
1871,  Francis  Huebschmann  was  appointed  such  administra- 
tor, with  the  will  annexed.  On  June  11,  1881,  the  grand- 
daughter Susannah  intermarried  with  one  John  La  Place 
of  New  Orleans.  December  3, 1883,  and  after  the  grand- 
daughter Susannah  had  become  twenty-one  years  of  age, 
she  sold  her  share  and  interest  in  such  real  estate,  and  she 
and  her  husband  conveyed  the  same,  by  a  duly  executed 
deed  of  conveyance,  to  one  Frederick  Eoth,  of  Milwaukee. 
May  6, 1884,  the  granddaughter  Susannah  and  Frederick 
Koth  filed  their  petition  in  the  county  court,  reciting  the 
facts  stated,  and  praying  for  the  final  adjustment  and  set- 
tlement of  all  matters  and  things  pertaining  to  the  estate 
of  John  Hess,  deceased,  and  for  the  construction  of  such 
will,  and  the  determination  of  the  rights  and  interests  of 
the  parties  interested,  and  that  the  residue  of  the  estate  be 
assigned  to  the  persons  entitled  to  the  same.  Thereupon, 
and  on  May  7, 1884,  the  county  court  made  an  order  in  the 
matter  of  such  will  that  such  application  be  heard  at  the 
time  and  place  therein  named,  and  that  notice  of  such  ap- 
plication and  hearing  be  given  to  all  persons  interested,  by 
the  publication  of  a  copy  of  such  order  for  three  successive 
weeks,  once  in  each  week,  prior  to  such  hearing,  in  the 
newspaper  therein  named.  Due  proof  of  such  publication 
was  filed  in  the  county  court  in  such  matter  May  31, 1884. 
Thereupon  Emil  Wallber,  then  an  attorney  at  law  in  Mil- 
waukee, appeared  for  two  minor  children  of  the  daughter 
{Frauds  and  Ann(i)^  plaintiflEs  in  error  herein,  and  by  their 
guardian,  Gustave  Seuss,  put  in  an  answer  for  them  to  such 
petition,  and,  among  other  things,  therein  alleged,  in  effect, 
that  the  estate  of  John  Hess,  deceased,  had  not  been  fully 
administered;  that  no  account  had  been  rendered  either  by 
the  executrix  or  by  the  administrator  de  Ionia  non;  that  no 
vouchers  had  ever  been  presented  of  the  payment  of  the 
debts  and  funeral  charges  of  the  deceased;  that  Susannah 
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La  Place  was  not  a  child  and  heir  at  law  of  Philip  Hess, 
the  son  of  John  Hess,  deceased;  that  neither  Sasannah  nor 
Frederick  Roth  was  interested  in  the  estate  of  John  Hess, 
deceased;,  that  neither  Sasannah  nor  Frederick  Roth  was 
entitled  to  any  part  of  the  estate  of  John  Hess,  deceased. 

On  June  14, 1884,  the  daughter,  Orescentia  (7.,  one  of  the 
plaintiffs  in  error  herein,  and  the  widow,  Regina,  were  cited 
by  the  county  court  to  appear  at  a  time  and  place  named, 
then  and  there  to  answer  such  questions  as  might  be  put 
to  them  relative  to  the  matters  then  in  issue  in  such  estate. 
Thereupon  commissions  were  issued  and  testimony  taken  in 
New  Orleans  in  respect  to  the  paternity  and  legitimacy  of 
the  granddaughter  Susannah,  and  after  full  hearing  of  all 
parties  in  the  county  court,  and  on  January  3, 1885,  the 
county  court  made  its  final  order,  judgment,  and  decree, 
reciting  therein,  in  effect,  that  it  being  satisfactorily  made 
to  appear  that  due  notice  of  such  hearing  had  been  given  as 
required  by  law  and  the  former  order  of  the  court;  that  the 
facts  stated  in  the  petition  of  Susannah  and  Roth  were  true, 
and  that  all  the  debts  and  expenses  of  last  sickness,  funeral 
charges,  and  expenses  of  administration  up  to  that  time  had 
been  paid ;  that  no  personal  property  remained  in  the  hands 
of  the  former  executrix  and  administrator  de  bonis  non  for 
distribution,  and  that  there  was  no  necessity  for  any  further 
administration  or  continuance  of  the  estate  in  court;  that 
the  testator  died  seised  in  fee  simple  of  the  lands  described; 
that  the  only  children  of  the  daughter,  Crescentia  01,  were 
the  plaintiffs  in  error  herein,  Adolph^  AmaUa^  Francis^  and 
Afmay  the  two  last  named  being  minors,  who  had  appeared 
therein  by  Gustave  Reuss,  their  general  guardian,  Hon.  Emil 
Wallber,  an  attorney  of  that  court,  acting  as  counsel;  that 
Susannah  La  Place,  of  Kew  Orleans,  was  the  sole  child  and 
heir  at  law  of  Phillip  Hess,  the  son  of  the  testator,  and  that 
all  her  right,  title,  and  interest  in  and  to  the  real  estate  of 
which  the  testator  died  seised  had,  by  deed  of  conveyance 
dated  December  3,  1883,  for  a  valuable  consideration,  been 
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transferred  and  set  over  to  Frederick  Eoth  of  Milwaukee, — 
by  virtue  of  the  power  in  such  court  vested,  and  pursuant 
to  the  statute,  and  terms  of  such  last  will  and  testament,  it 
was  thereby  ordered,  adjudged,  and  decreed  that  the  real 
estate  described  be,  and  the  same  was  thereby,  assigned  and 
transferred  as  follows:  One  undivided  half  to  the  above- 
named  Adolphy  Amaiia,  Francis^  and  Anna^  share  and  share 
alike,  and  the  other  undivided  one-half  to  the  above-named 
Frederick  Eoth,  the  assignee  of  Susannah  La  Place;  the 
whole  t)f  the  estate,  however,  being  subject  to  a  term  of 
years  usufruct,  created  by  the  terms  of  the  will  in  favor  of 
the  testator's  w^idow,  Regina  Hess,  then  the  wife  of  one 
Ferdinand  Thoma,  of  Milwaukee,  which  term  extends  for  a 
period  of  twenty-five  years  from  April  30, 1870,  on  certain 
conditions  in  such  will  enumerated  and  specified,  and  sub- 
ject, further,  to  the  right  of  the  widow  to  sell,  let,  rent,  or 
dispose  of  the  buildings  on  such  premises  as  she  might  see 
fit  and  proper.  Such  order,  judgment,  and  decree  contained 
certain  other  matters,  not  necessary  here  to  state. 

On  April  29, 1895,  the  plaintiiOf  in  error  Crescentia  C,  filed 
her  petition  in  the  county  court  in  such  matter,  praying 
that  so  much  of  the  order,  judgment,  and  decree  so  entered 
January  3,  1885,  as  adjudged  that  Frederick  Roth,  as  the 
assignee  of  Susannah  La  Place,  was  entitled  to  one  undi- 
vided half  interest  in  and  to  the  real  estate  described,  be 
declared  null  and  void,  and  that  Frederick  Roth  and  the 
defendant  in  error  herein,  Frederick  W.  v,  Cotzhausen^  be 
cited  to  appear  before  such  court  and  show  cause  why  such 
order  and  decree  should  not  be  adjudged  null  and  void,  and 
why  an  order  should  not  be  entered  assigning  to  her,  as  the 
heir  at  law  of  John  Hess,  the  undivided  one-half  so  assigned 
to  Frederick  Roth;  and  thereupon  Frederick  Roth  and 
Frederick  W,  v.  Cotzhausen  were  cited  to  appear  and  answer 
such  petition  at  a  time  and  place  therein  named,  and  they 
so  appeared,  respectively,  and  went  to  trial. 

Upon  such  hearing,  and  the  records,  evidence,  and  proofs 
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adduced  at  such  bearing,  the  connty  court  found  and  ad- 
judged that  neither  Frederick  W.  v.  Cotzhatisen  nor  Frederick 
Roth  had  imposed  upon  the  court  in  any  way  or  manner  in 
obtaining  the  final  decree  and  order  of  January  3,  1885*,  and 
that  neither  of  them  was  guilty  of  any  of  the  frauds  or  evil 
practices  charged  and  insinuated  against  them  in  and  by 
such  petition;  that  Susannah  La  Place  was,  in  effect,  the 
sole  child  and  heir  of  Philip  Hess,  and  the  only  one  entitled 
to  claim  as  such  under  such  will;  that  Crescentia  (7.,  the  pe- 
titioner, was  a  party  to  the  proceeding  culminating  in  such 
decree,  and  that  the  court  had  full  jurisdiction  of  the  sub- 
ject matter  and  of  all  the  parties  therein  interested,  and  that 
such  order  and  decree  ought  not  to  be  disturbed ;  that  the 
citation  issued  be  discharged,  and  the  petition  of  Crescentia 
V.  be  dismissed. 

On  June  27, 1895,  the  plaintiff  in  error,  Crescentia  (7.,  ap- 
pealed from  such  judgment  to  the  circuit  court.  Upon  the 
trial  and  hearing  of  such  appeal  in  the  circuit  court  it  was 
found  by  that  court  "  that  the  county  court  had  full  juris- 
diction of  parties  and  subject  matter  when  entering  its  de- 
cree of  January  3, 1885;  that  the  evidence  and  proofs  sub- 
mitted utterly  failed  to  support  the  material  allegations  of 
the  appellant's  petition,"  and,  as  conclusions  of  law  there- 
upon, the  court  held  "that  the  order  appealed  from  ought 
to  be  affirmed,  and  that  judgment  be  entered  accordingly, 
with  costs  to  be  taxed  in  favor  of  the  respondents."  Judg- 
ment was  thereupon  entered  accordingly.  Crescentia  C  ap- 
pealed from  that  judgment  to  this  court,  and  the  judgment 
was  affirmed  October  22, 1897.  WiU  of  Hess:  Huebschmann 
V.  CotzJumsen^  97  Wis.  244. 

The  term  of  the  widow,  Regina,  fully  expired  April  30, 
1895.  On  December  17, 1897,  the  defendant  in  error,  Fred- 
erick  W,  v.  Cotzhausen^  commenced  this  action  of  ejectment 
against  Crescentia  C  and  her  four  children  named,  and  one 
Herman  Valet  and  one  Lydia  Webber,  to  recover  the  undi- 
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vided  one-fourth  of  the  real  estate  described, —  being  the 
premises  so  conveyed  to  him  by  Frederick  Roth,  and  one 
half  of  the  premises  so  conveyed  to  Roth  by  the  grand- 
daughter Sujsannah.  The  complaint  therein  alleged,  in  effect, 
the  facts  stated,  and  that  the  defendants  Valet  and  Webber, 
respectively,  were  in  the  actual  possession  of  parts  of  the 
premises  as  tenants  of  Crescentia  C,  and  her  four  children, 
and  were  therefore  joined  as  defendants  therein.  Such  pos- 
session by  Valet  and  Webber  was  expressly  admitted  in  the 
answer  of  Crescentia  C.  herein,  and  also  in  the  separate  an- 
swer of  her  four  children  named. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  to  the 
effect:  (1)  That  Susannah  La  Place  was  the  legitimate  child 
of  Philip  Hess.  (2)  That  the  fair  rental  value  of  the  prem- 
ises in  question,  entirely  free  and  clear  of  all  buildings,  dur- 
ing the  period  from  May  1, 1895,  to  the  date  of  such  verdict, 
would  have  been  nothing.  (3)  That  the  jury  found  for  the 
plaintiff,  that  he  was  the  owner  of  an  estate  in  fee  simple 
and  had  a  right  to  recover  the  possession  of  an  undivided 
one-quarter  of  the  premises  therein  described;  that  the  de- 
fendants had  unlawfully  withheld  the  possession  thereof 
from  the  plaintiff  ever  since  May  1,  1895,  and  were  in  the 
joint  possession  thereof;  and  that  they  assessed  the  plaint- 
iff's damages  for  the  unlawful  withholding  thereof  at  the 
sum  of  six  cents.  Thereupon,  and  on  June  19, 1899,  judg- 
ment was  entered  on  such  verdict  in  favor  of  the  plaintiff 
therein,  Frederick  W,  v,  Cotzhausen^  and  against  Crescentia  C. 
and  her  four  children,  Adolph^  Amalia^  Francis^  and  Anna^ 
and  also  against  the  defendant  therein,  Herman  Valet.  To 
reverse  that  judgment  the  defendants  therein,  Crescentia  C. 
and  her  four  children,  Adolph^  Amaliay  Francis^  and  Anna^ 
sued  out  this  writ  of  error. 

The  principal  controversy  in  the  trial  court  was  as  to 
whether  Susannah  La  Place  was  the  legitimate  child  of 
Philip  Hess,  deceased.    Other  questions  involved  were  made 
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to  turn  upon  the  determination  of  that  question.  Kuitier- 
ous  errors  are  assigned  in  regard  to  the  admission  of  tes- 
timony, the  form  of  the  verdict,  and  the  instructions  to 
the  jury.  The  view  we  have  taken  of  the  case  makes  it  un- 
necessary to  consider  any  of  those  questions.  After  care- 
ful consideration,  we  have  reached  the  conclusion  that  the 
defendant  in  error  was  entitled  to  the  verdict  rendered, 
upon  the  undisputed  record  evidence.  By  the  judgment 
and  decree  of  the  county  court,  entered  January  3,  1885, 
it  was,  after  full  hearing  or  opportunity  for  hearing,  deter- 
mined that  Susannah  La  Place  was  the  legitimate  child  of 
Philip  ness,and,  subject  to  the  balance  of  the  term  of  the 
widow,  and  her  right  to  sell,  let,  rent,  or  dispose  of  the 
buildings  on  the  premises  as  she  might  see  fit  and  proper, 
the  one  undivided  half  of  the  remainder  of  such  real  estate 
was  thereby  assigned  and  transferred  to  the  four  children 
of  Orescentia  C.  Htiebschmann^  share  and  share  alike,  and 
the  other  undivided  one-half  was  thereby  assigned  and 
transferred  to  Frederick  Roth,  as  the  assignee  of  Susannah 
La  Place.  Such  adjudication  was  made  upon  the  applica- 
tion of  Susannah  La  Place  and  Eoth,  as  her  assignee,  for  an 
assignment  of  the  residue  of  the  estate  as  provided  by  stat- 
ute (sec.  3940,  Stats.  1898).  Such  issue  was  expressly  raised 
by  the  answer  of  the  two  minor  children  of  Cresoentia  6% 
by  their  general  guardian,  as  above  stated.  The  statute  ex- 
pressly required  such  general  guardian  to  "  appear  for  and 
represent  his  ward  in  all  actions  and  proceedings,  except 
where  another  person  is  appointed  for  that  purpose."  Sec. 
3982,  R.  S.  1878  and  Stats.  1898.  Webler  v.  Ward,  94  Wis. 
605.  No  other  person  was  so  appointed.  Notice  of  such 
hearing  was  given  to  the  several  adults  interested,  by  pub- 
lication, as  required  by  the  statute  (sec.  3931,  E.  S.  1878), 
and  also  to  the  widow,  Eegina,  and  the  daughter,  Crescentm 
(7.,  by  the  county  court  citing  them,  respectively,  to  appear 
before  that  court,  at  a  time  and  place  therein  named,  to  an- 
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swer  such  qnestions  as  might  be  put  to  them  relative  to  the 
matters  thus  in  issue  in  such  estate.  The  judgment  and  de- 
cree thus  rendered  in  the  county  court  more  than  fifteen 
years  ago  appears  to  have  been  regular  in  all  respects,  and 
by  a  court  having  complete  jurisdiction  of  the  subject  mat- 
ter of  the  proceedings,  and  of  the  several  persons  interested. 
Such  being  the  circumstances  under  which  that  judgment 
and  decree  was  rendered,  it  would  seem  to  be  binding  upon 
all  parties  interested.  Sec.  3940,  Stats.  1898;  Ford  v.  Smith, 
60  Wis.  225 ;  IlaU  v.  HaU,  98  Wis.  199. 

But  there  is  still  another  reason  why  such  judgment  and 
decree  is  binding  upon  Crescentia  (7.,  who  is  the  only  one  of 
the  plaintiffs  in  error  interested  in  the  question  of  the  legiti- 
macy and  heirship  of  Susannah  La  Place.  Ten  years  after 
the  rendition  of  that  judgment  and  decree,  the  plaintiff  in 
error  Creacentia  G,  filed  her  petition  in  the  county  court  in 
such  matter  to  set  aside  and  have  declared  null  and  void  so 
much  of  such  judgment  and  decree  as  adjudged  that  Eoth, 
as  such  assignee,  was  entitled  to  the  undivided  one-half  of 
such  residue  of  such  estate.  Thereupon  Koth  and  the  de- 
fendant in  error  were  cited  to  appear  and  answer  such  peti- 
tion, which  they  did,  as  stated.  Upon  the  trial  of  that  issue 
the  county  court  found,  in  effect,  as  indicated,  that  the  court 
had  not  been  imposed  upon  in  the  making  of  such  final  judg. 
ment  and  decree;  that  neither  Koth  nor  the  defendant  in 
error  had  been  guilty  of  any  frauds  or  evil  practices  in  the 
matter;  that  Susannah  was  the  sole  child  and  heir  at  law 
of  Philip  Hess,  and  entitled  to  the  real  estate  so  assigned  to 
her,  and  that  the  court  had  full  jurisdiction  of  the  subject 
matter  and  of  all  the  parties  interested;  and  that  the  judg- 
ment and  decree  should  not  be  disturbed.  The  plaintiff  in 
error  Crescentia  C,  then  appealed  from  the  judgment  entered 
thereon  to  the  circuit  court,  where  such  issues  were  retried; 
and  at  the  close  of  such  trial  the  judgment  of  the  county 
court  was  in  all  things  affirmed  by  the  circuit  court,  and 
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upon  her  appeal  from  the  judgment  of  the  circuit  court  the 
fiame  was  affirmed  in  all  things  by  this  court.  WiU  of  Hess: 
Huehschmann  v.  Cotzhausen^  97  Wis.  244.  "We  must  regard 
the  judgment  and  decree  of  the  county  court  as  Te%  adjudi- 
cata,  Noonan  v.  Orton,  4  Wis.  335;  S,  C.  27  Wis.  300; 
Lathrop  V.  Knapp,  27  Wis.  214;  S.  C.  37  Wis.  312;  Fire  De^ 
partment  v.  TvMle,  50  Wis.  552;  EUis  v.  N,  P.  R.  Co.  80 
Wis.  459;  Case  v.  Hoffman,  100  Wis.  336-339,  351,  360. 

We  perceive  no  error  in  refusing  the  request  of  the  plaint- 
iffs in  error  to  have  the  jury  assess  the  value  of  the  improve- 
ments made  and  taxes  paid  by  them.  It  appears  from  the 
undisputed  evidence  that  the  amount  of  rents  and  profits 
received  by  them  during  the  term  of  their  adverse  posses- 
sion exceeded  the  amount  paid  by  them  for  repairs,  improve- 
ments, and  taxes,  and  that  the  net  balance  in  their  hands 
After  making  all  such  payments  was  $694.75. 

The  defendant  in  error  has  suggested  a  question  of  prac- 
tice which  we  do  not  feel  at  liberty  to  pass  over  in  silence. 
Mrs.  Webber,  who  was  made  a  defendant  in  this  action  of 
ejectment,  abandoned  the  premises  j?^ne2en.^  lite,  and  so  the 
miction  as  to  her  was  discontinued.  But  the  defendant  Yalet, 
in  ejectment,  who,  as  indicated  in  the  statement,  is  conceded 
to  be  in  the  actual  possession  of  a  portion  of  the  premises 
as  tenant  of  Creacentia  C  and  her  four  children,  remained 
such  defendant,  and  the  judgment  is  against  him  and  the  other 
-defendants.  Yalet  was  a  necessary  defendant  in  the  action 
of  ejectment.  Sees.  3075,  3076,  Stats.  1898.  But  he  did  not 
join  in  suing  out  this  writ  of  error.  It  was  held  by  our  ter- 
ritorial court  that  "  a  writ  of  error  must  be  brought  in  the 
names  of  all  the  parties  against  whom  the  judgment  was 
given,  and,  if  the  writ  does  not  agree  with  the  record  in 
this  respect,  it  may  be  quashed,"  Doty  v.  Strong,  1  Pin. 
165.  To  the  same  eflfect,  Fotterall  v.  Floyd,  6  Serg.  &  E. 
315;  Hampton  v.  Souse,  13  Wall.  187;  Pearson  v.  Yewdall, 
95  U.  S.  294;   Feibelman  v.  Packard,  108  U.  S.  14.    But 
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the  defect  is  a  mere  irregularity,  which  may,  in  the  discre- 
tion of  the  court,  be  amended.  It  does  not  go  to  the  juris- 
diction. Had  the  motion  to  quash,  as  indicated  in  the  first 
case  cited,  or  to  dismiss,  as  indicated  in  some  of  the  other 
cases  cited,  been  made  soon  after  the  case  reached  this  court, 
it  would  probably  have  been  granted.  But,  as  it  was  not 
so  made,  we  have  felt  called  upon  to  dispose  of  the  case  on 
the  merits. 

By  the  Gowrt. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed* 

Babdeen,  J.,  took  no  part. 


Obdwat,  Trustee,  Appellant,  vs.  Gardneb  and  others,  Ee- 

spondents. 

4pr«  f  7  —  May  15, 1900. 

Wills:  Construction:  Trusts  and  trustees:  Trust,  when  dosed. 

Testator  gave  the  income  of  his  estate  to  his  wife  for  life,  the  re- 
mainder in  equal  shares  to  his  children  H.  and  M.  and  a  trustee 
for  a  third  child  C,  in  trust  to  pay  the  income  to  C,  and  if  C.  for 
seven  years  from  and  after  testator^s  death,  or  at  any  one  con- 
tinuous period  of  time,  led  a  moral  and  sober  life,  the  trustee  to 
convey  C.  his  shara  Held  that,  it  being  conceded  C.  had  led  a 
moral  and  sober  life  for  a  period  of  seven  years,  the  trust  was 
closed  and  his  interest  in  the  remainder  became  vested,  irrespective 
of  whether  or  not  the  testator^s  widow  was  living  at  that  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  the  construction  of  the  will  of  Amos 
H.  Gardner,  who  died  testate  at  the  city  of  Milwaukee,  June 
23,  1883,  leaving  a  widow,  Lydia  OardneVy  and  three  chil- 
dren, viz.  Henry  jD.,  Mary  L.,  and  CJiarlie  N,  Gardner;  his 
estate,  real  and  personal,  amounting  to  over  $100,000.    By 
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bis  will,  after  making  certain  specific  bequests,  he  gave  his 
widow  a  life  estate  in  the  homestead  and  its  contents,  with 
the  remainder  in  fee  to  his  daughter  Mary  L.  The  will 
then  proceeded  as  follows: 

"  Fifth.  I  will  and  bequeath  unto  my  beloved  wife,  in  ad- 
dition to  the  foregoing,  and  in  lieu  of  dower  in  my  real 
estate,  all  of  the  net  income,  rents,  and  profits,  and  interest, 
and  product  of  all  of  the  remainder  of  my  property  and  es- 
tate, real,  personal,  or  mixed,  whatever  and  wherever  situ- 
ate, without  any  account  to  be  given  thereof  whatsoever, 
to  be  by  her  held  and  owned  absolutely ;  and  if  from  any 
accidental  cause  such  income,  interest,  rents,  or  product 
shall  be  insufficient  for  her  comfortable  support  suitable  to 
her  situation  or  rank  in  life,  then,  and  in  that  case,  I  direct 
and  empower  my  executora  from  time  to  time  to  pay  or 
make  over  to  her  in  the  most  convenient  form  they  are  able 
so  much  of  the  body  of  my  estate  as  shall  be  necessary  for 
such  suitable  and  comfortable  support  of  my  said  beloved 
wife,  Lydia;  and  I  hereby  empower  my  executors,  or  the 
acting  executor,  if  but  one,  in  case  it  is  absolutely  necessary 
to  do  so  for  the  purpose  last  aforesaid,  to  sell  and  convey 
such  of  my  real  estate  as  may  in  his  or  their  judgment  be 
sold  to  the  best  advantage  for  said  purpose,  but  for  no  other; 
neither  the  said  homestead  nor  any  part  thereof  shall  be 
sold  for  such  purpose. 

"  Sixth.  I  give,  devise,  and  bequeath  all  of  the  remainder, 
rest,  and  residue  of  my  said  estate  after  the  death  of  my 
said  beloved  wife,  Lydia^  equally,  share  and  share  alike, 
unto  my  son  Henry  D.  Oardnery  daughter  Mary  L,  Gard- 
ner^  and  Frederick  T.  Day,  their  heirs,  executors,  adminis- 
trators, and  assigns,  forever.  The  said  bequest  and  devise 
to  said  Frederick  T.  Day  being  solely  and  only  upon  the 
trust  following,  that  is  to  say :  That  he  hold,  keep,  rent,  or 
invest  the  same  as  in  his  judgment  he  may  deem  best,  hereby 
empowering  and  authorizing  him  to  sell,  convey,  and  con- 
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vort  realty  into  personalty,  and  to  again  sell  and  reinvest 
in  personalty  said  trust  estate,  as  in  his  judgment  he  deem 
best,  from  time  to  time  on  until  said  trust  is  closed,  and 
that  he  pay  over  the  income  thereof  quarterly  to  my  son 
Charlie  iT.  Oardner  during  the  natural  life  of  him,  the  said 
Charlie  iT.,  and  in  case  my  said  son  Charlie  N,  shall  re- 
form, and  for  three  years,  in  the  opinion  of  my  said  trustee, 
lead  a  moral  and  sober  life,  and  shall  desire  to  go  into  busi- 
ness, then,  and  in  that  case,  my  said  trustee  shall  advance 
and  pay  over  to  him  out  of  the  body  of  said  trust  fund  a 
moderate  capital,  not  exceeding  one  fourth  of  said  trust 
fund  or  share;  and  if  my  said  son  shall  for  seven  years  from 
a/iid  after  my  deaths  or  at  any  one  continuous  period  of  time, 
lead  a  moral  and  sober  life,  in  the  opinion  of  my  said  trustee, 
then,  and  in  that  case,  to  pay  and  deliver,  deed  or  convey, 
to  him  the  remainder  of  such  share  or  trust  fund;  otherwise 
in  default  of  such  reformation  and  sober  life,  at  the  death 
of  my  said  son  Charlie  N.  said  trust  shall  be  closed,  and  the 
whole  of  said  share  or  trust  fund  then  remaining  shall  be- 
long to,  be  conveyed,  paid,  or  delivered  unto  the  legal  heir 
or  heirs  of  him,  the  said  Charlie  N,  Gardner,  In  case  my 
said  son  Charlie  N,  shall  die  before  me,  the  one  third  of 
said  remainder  so  bequeathed  in  trust  for  him  shall  belong 
to,  and  I  give  and  bequeath  the  same,  to  my  said  son  Henry 
D.  Gardner  and  my  said  daughter  Mary  L.  Gardner  in  equal 
portions,  share  and  share  alike,  and  to  their  heirs  and  as- 
signs, forever.  The  trust  herein  created  in  favor  of  my  said 
son  Charlie  N,  is  not  personal  in  or  to  said  Frederick  T. 
Day,  but  is  intended  to  be  and  may  be  executed  in  every 
respect  by  his  successor  in  said  trust,  or  by  any  trustee  ap- 
pointed by  any  court  having  jurisdiction  over  said  trust; 
my  intention  being  to  make  a  generous,  and  at  the  same 
time  safe,  provision  for  my  said  son  Charlie  N.  Gan^dnerP 
By  the  seventh  clause  he  appointed  his  wife,  Lydia,  and 
Frederick  T.  Day  executors  of  the  will. 
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The  facts  in  the  case  are  undisputed,  and  are  contained  in 
the  pleadings  as  follows:  At  the  time  of  the  testator's  death, 
his  widow,  Lydia^  was  sixty-one  years  or  age,  and  she  is 
still  alive  and  in  good  health;  his  son  Henry  D.  was  about 
forty  years  of  age,  Charlie  N.  about  thirty-five  years  of  age, 
and  Mary  L.  about  twenty  years  of  age.  The  will  was  duly 
probated,  and  letters  issued  thereon  to  the  widow  alone, 
and  the  estate  was  thereafter  settled,  and  an  order  of  as- 
signment made  February  3, 1885.  The  estate  assigned  con- 
sisted of  a  certain  amount  of  capital  stock  in  an  incorpo* 
rated  business  concern,  about  $40,000  in  notes  and  mortgages^ 
three  business  buildings  in  the  city  of  Milwaukee,  and  about 
eleven  acres  of  land  in  Milwaukee  county,  outside  of  the 
city  limits.  By  the  order  of  assignment  the  homestead, 
with  its  contents,  was  assigned  to  the  widow  for  life,  with 
the  remainder  to  Mary  L. ;  and  the  residuary  estate,  real 
and  personal,  was  assigned  to  the  widow  for  life  on  the 
terms  specified  in  the  will.  The  daughter,  Mary  L.,  after 
arriving  at  the  age  of  twenty-one  years,  made  a  will,  devis- 
ing her  entire  estate  to  her  mother,  and  died  May  26,  1886. 
Her  will  was  afterwards  duly  probated,  and  her  whole  es- 
tate was  assigned  to  her  mother  June  9,  1887.  In  Novem- 
ber, 1887,  Lydia  brought  action  for  the  partition  of  the 
real  estate  against  Henry  i>.,  Charlie  N,^  and  Frederick  T. 
Day,  as  trustee,  which  action  resulted  in  the  real  estate 
being  partitioned  between  the  parties,  quitclaim  deeds  being 
executed  to  carry  out  such  partition;  and  at  the  same  time 
the  parties  agreed  upon  a  division  of  the  personal  property, 
all  of  which,  however,  was  left  in  the  hands  of  Day  to  man- 
age. This  partition  of  real  estate  and  division  of  personal 
property  was  all  made  subject  to  the  life  interest  of  Lydia 
under  the  will.  Day  remained  in  possession  of  the  personal 
property  until  June  3,  1893,  when  he  resigned,  and  the 
plaintiff  was  appointed  trustee  under  the  will  in  his  place, 
and  accepted  the  trust,  and  thereafter  received  from  Day 
all  of  the  personal  property  held  by  him  in  trust,  except 
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$1,488.93,  which  was  never  paid  over.  Since  that  time  the 
trustee  has  paid  to  Lydia  the  net  income  received  from  said 
trust  property  as  fast  as  received. 

In  February,  1899,  the  defendant  Charlie  If.  and  his 
mother,  Lydia^  claimed  that  Charlie  If.  had  then  lived  a 
moral  and  sober  life  for  seven  continuous  years,  and  that, 
under  the  terms  of  the  will,  the  trust  should  be  closed,  and 
the  remainder  in  the  trust  property  should  be  conveyed  to 
Charlie  If.  by  the  trustee,  subject  to  the  life  estate  of  Lydia. 
The  plaintiff  admits  that  Charlie  If.  has  led  a  moral  and 
sober  life  for  seven  years  prior  to  the  commencement  of  this 
action,  but,  being  in  doubt  as  to  whether  the  trust  is  thereby 
closed,  or  can  be  closed,  before  the  death  of  the  mother, 
brings  this  action  for  construction  of  the  will;  all  of  the 
parties  in  interest  being  made  parties  to  the  action. 

The  circuit  judge  concluded  that  the  trust  waa  closed, 
and  that  it  was  the  duty  of  the  trustee  to  convey  the  re-- 
mainder  in  the  trust  estate  to  Charlie  If.^  and  entered  judg- 
ment accordingly,  from  which  judgment  the  trustee  appeals. 

David  8.  Ordway^  appellant,  in  pro.  per. 

A.  O.  Weissertj  for  the  respondents. 

WiNSLow,  J.  This  is  essentially  an  amicable  action,  but 
it  involves  a  controversy  which  is  none  the  less  real  and 
earnest,  although  there  are  no  personal  animosities  existing 
between  the  parties.  The  trustee  entertains  one  view  of 
the  meaning  of  the  sixth  clause  of  the  will  in  question,  and 
the  cestui  que  trust  and  his  mother  entertain  a  different 
view;  and  the  trustee,  with  commendable  prudence,  desires 
an  authoritative  decision  of  the  question,  not  from  a  desire 
to  prolong  his  term  as  trustee,  but  so  that  he  may  be  as- 
sured that  he  has  performed  his  whole  duty. 

The  trustee  rightly  says  in  his  brief :  "  There  is  really  no 
disputed  question  of  fact  between  the  parties.  Substantially 
the  only  question  for  determination  is  as  to  whether  the  time 
has  arrived  when  the  trust  can  be  lawfully  closed."   Further, 
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the  trustee  says:  "  The  trustee  [for  the  purpose  of  obtaining 
a  decision  upon  that  point]  was  and  is  willing  to  admit  that 
the  said  Charlie  N.  Gardner  has  reformed,  and  lived  a  moral 
and  sober  life  for  a  continuous  period  of  more  than  seven 
years  next  prior  to  the  commencement  of  the  action." 

The  contention  of  the  trustee,  in  substance,  is  that  the 
trust  cannot  be  closed  until  the  death  of  the  life  tenant; 
that  the  seven  years  of  sober  life  may  be  accomplished  dur- 
ing the  lifetime  of  the  life  tenant,  but  that  it  was  not  in- 
tended that  the  trustee  should  convey  the  trust  property  to 
Charlie  N,  until  the  death  of  his  mother,  upon  the  happen- 
ing of  which  event  the  trustee  should  at  once  convey  to  the 
<*e«t\ki  que  trust  if  living,  and  if,  in  the  opinion  o  the  trustee, 
seven  continuous  years  of  moral  and  sober  life  had  then  been 
accomplished. 

On  the  other  hand,  the  contention  is  that,  when  the  seven 
years  of  moral  and  sober  life  are  accomplished  to  the  sat- 
isfaction of  the  trustee,  the  remainder  becomes  vested  in 
Charlie  iT.,  and  the  trustee  should  convey  it  to  him,  subject, 
of  conrse,  to  the  life  estate  in  the  mother.  The  trial  judge 
took  the  latter  view  of  the  question,  and  we  agree  with  his 
conclusion.  The  scheme  of  the  fifth  and  sixth  clauses  of 
the  will  was  evidently  to  give  the  mother  a  life  tenancy  in 
the  whole  residuum  of  the  estate,  with  power  of  sale  and 
consumption  of  the  body  of  the  estate  in  case  of  insufficiency 
of  the  usufruct  for  her  comfortable  support,  and  to  give  the 
remainder  in  equal  shares  to  his  three  children.  As  to 
Henry  2>.  and  Mary  L.,  their  interests  in  remainder  clearly 
vested  at  once  upon  the  probate  of  the  will,  subject  only  to 
the  rights  of  the  life  tenant.  As  to  Charlie  iT.,  however,  his 
prospective  interest  vested  in  the  trustee,  also  subject  to  the 
life  estate,  and  subject  to  the  contingent  ripening  of  the  re- 
mainder in  fee  in  Charlie  iT.,  and  the  consequent  closing 
of  the  trust  by  seven  continuous  years  of  moral  and  sober 
life  on  his  part. 
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The  sole  question  is,  Was  it  the  intention  of  the  testator, 
as  expressed  in  his  will,  that  this  seven  years  could  be  ac- 
complished and  the  trust  closed  during  the  life-time  of  the 
life  tenant  ?  We  think  the  plain  language  of  the  will  neces- 
sitates an  aflSrmative  answer  to  the  question.  That  language 
is  as  follows:  "And  if  my  son  shall  for  seven  yearBfrom 
and  after  my  death,  or  at  amy  one  continuous  period  of  time, 
lead  a  moral  and  sober  life  in  the  opinion  of  my  said  trustee, 
then,  and  in  that  case,"  the  trustee  is  to  pay  and  deliver, 
deed  or  convey,  to  him  (the  son)  the  remainder  of  such  share 
or  trust  fund.  There  seems  little,  if  any,  room  for  construc- 
tion in  these  words.  "  Seven  years  from  and  after  my  dea/th^ 
or  a>t  any  one  continuous  period  oftims,^  standing  alone,  and 
without  qualification,  is  certainly  definite.language  with  no 
uncertain  meaning.  To  inject  into  it  another  qualification, 
namely,  the  previous  death  of  the  life  tenant,  would  be  to 
add  a  contingency  which  the  testator  did  not  add,  and  which 
is  not  necessarily  implied  by  any  other  clause  in  the  will. 
The  remainder  having  thus  vested  in  Charles  N.  by  the  per- 
formance of  the  condition  named  in  the  will,  the  trust  is 
closed,  and  it  becomes  the  duty  of  the  trustee  to  turn  over 
the  trust  estate  as  directed  in  the  wilL 

By  the  Court — Judgment  aflBirmed. 


St.  -^MiLiANirs  Orphan  Asylum,  Respondent,  vs.  Milwau- 
kee County,  Appellant. 

April  S8 — May  16, 1900. 

County  hoard:  Quorum:  ** Majority  vote:"  Statutes  construed. 

Sea  2,  eh.  267,  Laws  of  1895,  provides  that  in  any  case  in  which  & 
county  contributes  to  the  support  of  a  child  committed  to  an  or- 
phan asylum  "said  county  may,  by  a  majority  vote  of  its  board  of 
supervisors,  remove  said  child  from  said  institution."  Sec.  665^ 
Stats.  1898,  provides  that  "a  majority  of  the  supervisors  entitled  to 


Wis,]  JANUARY  TEEM,  1900.  81 

St.  wSmilianus  Orphan  Asylum  y&  Milwaukee  County. 

a  seat  in  the  county  board  shall  constitute  a  quorum  for  the  tranf^- 
action  of  business,"  and  that  *^all  questions  shall  be  determined  by 
a  majority  of  the  supervisors  present  unless  otherwise  provided." 
Ileldf  that  for  the  purpose  of  a  legal  removal  of  a  child  so  com- 
mitted, a  quorum  of  the  members  of  the  board  is  the  board,  and  a 
majority  vote  of  such  quorum  is  a  majority  vote  of  the  board. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

April  1,  1896,  a  quorum  of  the  members  of  the  board  of 
supervisors  being  present,  duly  assembled  for  the  transaction 
of  business,  by  a  majority  vote  of  such  members  but  by  less 
than  a  majority  of  all  of  the  members  of  such  board,  a  reso- 
lution was  in  form  adopted  to  the  effect  that  certain  chil- 
dren, theretofore  duly  committed  according  to  law  to  the 
care  and  custody  of  the  respondent  and  then  in  such  care 
and  custody,  be  removed  therefrom.  May  18, 1896,  pursuant 
to  such  resolution,  surrender  of  such  children  was  dulv  d^- 
manded  of  the  respondent,  and  was  refused.  Thereafter  the 
respondent  filed  a  claim  against  the  county  of  Milwaukee 
for  compensation  for  the  care  and  support  of  such  children. 
That  part  of  the  claim  relating  to  the  time  subsequent  to  the 
date  of  such  demand  was  disallowed.  The  respondent  ap- 
pealed to  the  circuit  court  for  Milwaukee  county,  where  a 
trial  was  had,  resulting  in  a  judgment  against  the  county, 
upon  the  ground  that  the  resolution  referred  to  was  not 
passed  by  a  majority  of  all  the  members  of  the  county  board. 
The  county  appealed. 

For  the  appellant  there  were  briefs  by  ^.  O,  Brazee^  dis- 
trict attorney,  and  A,  G.  Umbreity  assistant  district  attorney, 
and  oral  argument  by  Mr.  Umhreit. 

For  the  respondent  there  was  a  brief  by  Fiebing  c6  Killi- 
lea  and  oral  argument  by  H.  J.  KUlilea. 

Marshall,  J.    The  only  question  for  consideration  on  the 

record  is,  Was  the  resolution  for  the  removal  of  the  children 

from  the  care  and  custody  of  respondent  legally  adopted  ? 
Vol.  107—6 
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That  turns  on  the  construction  of  the  following  language  in 
sec.  2,  ch.  267,  Laws  of  1895,  relating  to  the  authority  of 
county  boards  in  such  cases:  "In  [any]  case  in  which  the 
county  contributes  to  the  support  of  any  child  "  committed 
to  any  orphan  asylum, "  said  county  may,  by  a  majority  vote 
of  its  board  of  supervisors,  remove  said  child  from  said  in- 
stitutions." If  the  words,  "a  majority  vote  of  its  board  of 
supervisors,"  mean  a  majority  only  of  the  members  present 
at  the  meeting,  such  members  being  sufficient  in  number  to 
constitute  a  quorum  for  the  transaction  of  public  business, 
the  decision  of  the  trial  court  is  wrong  and  the  judgment 
must  be  reversed. 

At  common  law  a  legal  assembly  of  the  members  of  a 
definite  municipal  governing  body,  like  a  city  council  or 
county  board,  is  made  up  of  a  majority  of  all  the  members 
of  such  body.  Such  number  constitutes  a  working  quorum, 
and  a  majority  vote  thereof,  for  or  against  a  proposition,  is 
a  determination  of  the  whole  body  in  regard  to  it.  Dillon, 
Mun.  Corp.  §  278;  Bex  v,  BeUringer^  4  Term,  810;  Ex  parte 
WiUcocks,  7  Cow.  402-409 ;  Lockwood  v.  Mechanics^  Nat,  Bank,, 
9  R  I.  3t)8 ;  Budl  v,  BucUnghaniy  16  Iowa,  284-291 ;  Heisk- 
ell  V.  Baltimore^  65  Md.  125. 

That  is  a  universal  rule  applicable  to  all  corporations, 
whether  public  or  private.  Thorn  p.  Corp.  §  3911.  It  was 
said  by  Chancellor  Kent:  "There  is  a  distinction  taken  be- 
tween a  corporate  act  to  be  done  by  a  select  and  definite 
body,  as  by  a  board  of  directors,  and  one  to  be  performed 
by  the  constituent  members.  In  the  latter  case,  a  majority 
of  those  who  appear  may  act;  but  in  the  former,  a  majority 
of  the  definite  body  must  be  present,  and  then  a  majority  of 
the  quorum  may  decide.  This  is  the  general  rule  on  the 
subject;  and  if  a  corporation  has  a  different  modification  of 
the  expression  of  the  binding  will  of  the  corporation,  it  arises 
from  the  special  provisions  of  the  act  or  charter  of  incorpo- 
ration."    2  Kent,  Comm.  293. 
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That  comraon-law  rule,  as  to  county  boards,  was  embodied 
in  sec.  665,  Stats.  1898,  in  the  following  language:  "A  ma- 
jority of  the  supervisors  entitled  to  a  seat  in  the  county 
board  shall  constitute  a  quorum  for  the  transaction  of  basi- 
ness.  .  .  .  All  questions  shall  be  determined  by  a  ma- 
jority of  the  supervisors  present  unless  otherwise  provided." 

In  view  of  what  has  preceded,  it  seems  that,  in  the  absence 
ot  a  clearly  expressed  intent  to  the  contrary,  the  will  of  a  ma- 
jority of  a  quorum  of  the  members  of  a  county  board,  regu- 
larly expressed  by  their  votes,  is  the  will  of  the  whole  board 
and  the  law  of  the  corporation;  and  by  that  the  statute  in 
■question  must  be  tested.  We  must  be  able  to  say,  in  the 
light  of  that  —  and  the  other  rule,  that  statutes  in  deroga- 
tion of  the  common  law  should  be  strictly  construed  —  that 
the  legislature  intended  to  displace  the  general  law  on  the 
subject  under  consideration,  or  it  must  prevail. 

It  will  be  observed  that  in  cases  where  the  common-law 
rule  has  been  changed  by  statute,  language  uniformly  occurs 
which  is  so  plain  as  to  leave  very  little,  if  any,  room  for  ju- 
dicial construction, —  such  as  "  a  majority  of  all  the  mem- 
bers entitled  to  seats  in  the  county  board  "  (subd.  1,  sec.  670, 
Stats.  1898);  or  "  a  majority  vote  of  all  the  members  thereof" 
(sec.  697a);  or  "a  vote  of  three  fourths  of  all  of  the  mem- 
bers" (ch.  270,  Laws  of  1885);  or  "a  majority  of  the  whole 
board"  {Cumherlaixd  Co,  Supers  v,  Webster^  53  111.  141);  or 
a  "  majority  of  the  whole  number  of  the  members  of  the 
board  "  {State  ex  rd.  Cadmua  v.  Farr^  47  N.  J.  Law,  208-216) ; 
or  '*  two  thirds  of  the  members  elect."  While  such  expres- 
sions as  "  a  majority  vote  of  the  house; "  "  two  thirds  of  the 
house  or  branch"  {Oreen  v.  Weller^  32  Miss.  650);  "two 
tiiirds  of  each  house"  {South-worth  v.  P.  dk  J.  li.  Co.  2  Mich. 
287) ; "  a  majority  of  the  corporation  "  (Morawetz,  Pri v.  Corp. 
§  476);  "adopted  by  a  majority  of  the  electors  affected 
thereby," — have  been  held  to  refer  to  a  majority  of  a  quo- 
rum or  of  such  number  of  persons  present  as  were  empow- 


84:  SUPEEME  COURT  OF  WISCONSIN.         [LOT 

St  ^inilianus  Orphan  Asylum  ▼&  Milwaukee  Ck>unty. 

ered  to  act.  For  an  example  of  how  strongly  courts  have 
adhered  to  the  common-law  rale,  in  the  absence  of  unmis- 
takable language  indicating  a  contrary  legislative  intention^ 
we  may  refer  to  Craig  v.  First  Preahyteriaii  Churchy  88  Pa. 
St.  42,  where  language  prohibiting  a  certain  act  "  except  in 
pursuance  of  the  wishes  of  a  majority  of  the  members  of 
such  society  or  church,  expressed  at  a  church  election,"  was 
held  to  be  satisfied  by  a  majority  of  the  members  of  the  so- 
ciety assembled  at  the  election ;  and  it  was  said,  in  substance^ 
that  if  the  legislature  intended  to  require  a  majority  of  the 
whole  society,  or  all  the  members  of  the  society  whether 
present  at  the  meeting  or  not,  that  intention  should  have 
been  expressed  so  clearly  as  not  to  be  open  to  doubt;  that^ 
as  it  was  fair  to  presume  that  the  language,  "  a  majority  of 
the  members  ...  at  a  church  election,"  only  referred 
to  a  majority  of  those  who  should  attend  and  vote  at  such 
election,  such  meaning  must  be  presumed  to  have  been  what 
was  intended  by  the  legislature,  and  not  that  the  general 
rule  governing  such  matters  should  be  superseded. 

Applying  the  foregoing  to  the  matter  before  us,  it  is  the 
judgment  of  the  court  that  the  words  "  its  board  "  point  as 
clearly,  at  least,  to  the  board  as  a  legislative  body,  as  to  the 
individual  members  thereof.  If  the  former  was  the  legisla- 
tive idea,  then,  obviously,  a  quorum  of  the  members  of  the 
board  was  as  much  the  board  for  the  purpose  of  transacting 
public  business  as  all  the  members  thereof,  and  a  majority 
vote  of  such  quorum  was  a  majority  vote  of  the  board. 

That  is  sufiicient  for  the  appellant  on  this  appeal.  As 
reasoned  in  Craig  v.  First  Presbyterian  Churchy  supra^  if  it 
were  the  purpose  of  the  legislature  to  abrogate  the  common- 
law  rule  and  the  general  statute  in  the  particular  matter 
covered  by  the  act,  it  was  very  easy  to  have  said,  "  a  major- 
ity of  all  of  the  members  entitled  to  seats  on  the  board,"  or 
to  have  used  some  other  plain,  unmistakable  language  to 
convey  the  idea.     Having  failed  to  do  so,  it  is  considered 
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that  it  is  the  plain  duty  of  the  court  to  hold  that  the  words 
used  were  merely  intended  to  express  the  purpose  that  the 
board  —  that  is,  an  assembly  for  public  business  composed 
of  a  suflBcient  number  of  the  members  of  the  body  to  enable 
it  to  transact  such  business,  by  a  majority  vote  thereof  — 
must  consent  to  the  removal  of  a  child  from  an  orphan  asy- 
lum, when  once  committed  to  its  charge  to  be  there  sup- 
ported in  whole  4)r  in  part  at  the  expense  of  the  county,  as 
a  condition  precedent  to  such  removal. 

That  renders  necessary  a  reversal  of  the  judgment  ap- 
pealed from  and  the  rendition  of  a  judgment  in  favor  of  the 
appellant. 

By  ike  Court, —  The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


MioHELSOH  and  others,  Respondents,  vs.  Piebob  and  others, 

imp.,  Appellants. 

Apra  S8— May  15, 1900. 

Corporations:  Stockholders:  Winding-up  action:  Debtor  and  creditor: 
Officers:  Misfeasance  and  nonfeasance:  Oratuitous  service. 

1.  An  action  to  wind  np  and  settle  the  affairs  of  an  insolvent  corpora- 
tion may  be  maintained  by  a  stockholder,  when  it  appears  from 
the  complaint  that  the  relation  of  debtor  and  creditor  exists  be- 
tween the  corporation  and  the  plaintiff,  and  it  does  not  appear 
that  the  action  results  from  the  mere  fact  that  plaintiff  is  a  stock- 
holder. 

%  In  an  action  by  a  creditor  to  wind  up  and  settle  the  affairs  of  an 
insolvent  corporation  and  enforce  liability  of  officers  for  malfeas- 
ance and  nonfeasance,  the  fact  that  it  appears  on  the  face  of  the 
complaint  that  a  receiver  of  the  corporation  has  been  appointed  in 
the  same  action,  does  not  render  the  complaint  demurrabla 

a  An  officer  of  a  corporation  is  not  relieved  from  liability  to  creditors  | 

of  the  corporation  for  acts  of  misfeasance  and  nonfeasance  by  rea- 

i 

son  of  his  services  having  been  performed  gratuitously.  I 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.     Affirmed, 

The  defendants  have  appealed  from  an  order  overruling  a 
demurrer  to  the  plaintiffs'  complaint.  The  purpose  of  the 
action  sufficiently  appears  in  the  opinion. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Fish^  Gary^  TJpliam  <&  Black  and  W.  J,  cfe  J,  II.  Turnery 
and  for  the  respondents  on  that  of  Joseph  B.  Doe. 

Bardeen,  J.  This  appears  to  be  an  action  to  wind  up  and 
settle  the  affairs  of  the  Home  Building  &  Loan  Association, 
which  has  become  insolvent  and  has  ceased  to  be  a  going 
concern.  The  officers  and  directors  of  the  association  have 
been  made  defendants,  under  allegations  charging  them  with 
gross  mismanagement  of  the  affairs  of  the  company  and 
gross  violations  of  duty,  by  reason  of  which  its  funds  and 
property  have  been  lost  and  embezzled  to  a  very  large 
amount 

The  first  point  made  under  the  defendants'  demurrer  is 
that  it  appears  that  the  plaintiffs  "are  prose<5uting  this  ac- 
tion as  stockholders."  No  doubt,  tl\ere  are  allegations  in 
the  complaint  from  which  it  may  be  inferred  that  the  plaint- 
iffs are  stockholders  in  the  corporation ;  but  this  fact  is  no 
bar  to  their  maintaining  an  action  to  wind  up  and  settle  its 
affairs,  when  it  fairly  appears  that  the  relation  of  debtor 
and  creditor  exists.  The  complaint  alleges  that  at  the  time 
the  corporation  became  insolvent  it  was  indebted  to  each  of 
the  plaintiffs  in  the  several  sums  stated,  and  the  necessary 
inference  is  that  they  sustained  the  relation  of  creditors  to  it 
at  that  time.  In  actions  to  dissolve  corporations,  the  rule 
as  stated  in  Strong  v.  McCaggj  55  Wis.  624,  and  Hinckley  v. 
P filter ^  83  Wis.  64,  is  thaf  a  stockholder  cannot  maintain 
an  action  for  that  purpose ;  but,  if  the  stockholder  was  at 
the  same  time  a  creditor,  no  reason  is  perceived  why  he  may 
not  enforce  his  rights  as  such,  independent  of  his  relation  as 
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a  stockholder.-  Whatever  may  be  considered  to  be  the  pur- 
pose of  this  action,  the  objection  mentioned  is  not  available 
to  the  defendants,  because  the  complaint  shows  the  relation 
of  debtor  and  creditor  to  exist,  and  does  not  show  that  it 
results  from  the  mere  fact  that  the  plaintiffs  were  stock- 
holders. 

Nor  does  the  fact  that  a  receiver  has  been  appointed  in 
the  action  render  the  complaint  demurrable.  It  does  not 
seem  necessary  that  the  receiver  should  commence  an  inde- 
pendent action  to  enforce  the  liability  of  the  officers  and 
directors,  and  thus  increase  the  expense  of  the  litigation, 
when  the  same  resu^ts  may  be  reached  in  the  action  pend- 
ing. The  fruits  of  the  litigation  would  go  to  the  receiver 
for  distribution  under  direction  of  the  court,  and  the  end  of 
the  law  be  accomplished  without  circuity. 

It  is  further  contended  that  the  acts  and  omissions  for 
which  it  is  sought  to  hold  the  defendants  liable  were  per- 
formed gratuitously,  and  that  under  the  rule  of  North  Hud- 
son M.  B.  dk  Z.  Asso.  v.  Childs^  82  Wis.  460,  they  cannot  be 
held.  That  case  was  decided  upon  the  facts  found  after  a 
trial.  In  this  case  there  are  allegations  of  misfeasance  and 
nonfeasance  which  carry  it  beyond  the  facts  there  found, 
and  are  deemed  sufficient,  if  proven,  to  render  the  defend- 
ants liable.  There  are  also  allegations  of  misrepresenta- 
tion, voting  and  receiving  unlawful  dividends,  and  the  like, 
which  serve  to  distinguish  the  cases,  and,  if  proven,  would 
afford  ground  for  a  judgment  requiring  them  to  respond  for 
the  benefit  of  the  corporation.  No  useful  purpose  will  be 
served  by  any  lengthy  discussion  of  the  grounds  upon  which 
the  liability  of  officers  and  directors  of  a  corporation  will 
be  sustained.  Such  liability  can  be  best  considered  with 
reference  to  the  actual  facts  of  the  case,  found  after  trial. 

Upon  the  grounds  stated,  we  think  the  demurrer  was 
properly  overruled. 

By  tiie  Court. —  The  order  appealed  from  is  affirmed. 


88  SUPREME  COURT  OF  WISCONSIK         [107 

Dapper  ts.  City  of  Milwaukee^ 


112      »2?8      I^^P^EB,  Respondent,  vs.  Cmr  of  Milwaukee,  Appellant. 

April  fS8—May  15, 1900, 

Municipal  corporations:  Injuries  from  defective  sidewalk:  Ice  and  snoto: 

Proximate  cause, 

1.  In  the  absence  of  structural  defects  which  combine  with  the  action 

of  the  elements  in  causing  accumulations  of  ice  and  snow  on  a 
sidewalk,  the  condition  of  a  sidewalk  crossing  an  alley,  which  has 
become  uneven  by  falling  snow  and  the  melting  and  freezing  of 
the  same  while  used  by  persons  and  teams,  does  not  constitute  an 
actionable  defect. 

2,  Recovery  cannot  be  had  against  a  city  fon  personal  injuries  happen- 

ing through  a  fall  on  an  icy  sidewalk,  where  the  plaintiflTs  evi- 
dence leaves  the  cause  of  the  fall  open  to  mere  conjecture. 

Appeal  from  a  judgment  of  the  superior  court  of  Mihvau- 
kee  county:  J.  C.  Ludwig,  Judge.     Reversed, 

Carl  Iiun<fe^  city  attorney,  and  C,  II,  Hamilton^  of  coun- 
sel, for  the  appellant. 

For  the  respondent  there  was  a  brief  by  G"  Connor ^  nam- 
ineL  &  Schmitz^  and  oral  argument  hy  A,  J,  Schmitz. 

Oassoday,  C.  J.  This  action  is  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  about  9  o'clock 
in  the  forenoon  of  February  14,  1897,  while  on  her  way  to 
church,  traveling  north  on  the  sidewalk  on  the  west  side  of 
Hanover  street  in  Milwaukee,  and  while  crossing  a  public 
alley,  when  she  slipped  and  fell,  and  broke  her  left  wrist, 
and  otherwise  injured  herself.  Issue  being  joined  and  trial 
had,  the  jury  returned  a  special  verdict,  to  the  effect  (1)  that 
the  plaintiff  was  injured  by  falling  on  the  crossing  of  an 
alley  on  the  west  side  of  Hanover  street,  between  Mineral 
and  Washington  streets,  in  Milwaukee,  February  14,  1897; 
(2)  that  the  ice  and  snow  had  accumulated  or  remained  on 
the  crossing  at  the  place  of  the  accident  at  the  time  of  its 
occurrence  in  such  a  level,  rounded,  or  uneven  condition  as 
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to  coQstitate  an  obstruction  or  defect  in  the  sidewalk,  so  as 
to  render  it  unsafe  and  dangerous  for  persons  asing  ordi- 
nary care  to  walk  over  the  same;  (3)  and  the  same  had  con- 
tinued in  such  condition  for  a  week  or  more;  (4)  and  such 
-condition  of  the  cr9ssing  was  the  proximate  cause  of  the  in- 
jury;  (5)  and  such  defective  condition  of  such  crossing  had 
existed  for  so  long  a  time  prior  to  the  injury  that  the  de- 
fendant, through  its  officers  and  agents,  in  the  exercise  of 
ordinary  care  ought  to  have  known  of  such  defect,  and 
could  have  remedied  the  same;  (10)  that  the  plaintiff  was 
not  guilty  of  a  want  of  ordinary  care  which  proximately 
contributed  to  the  injury;  (11)  that  the  plaintiff  was  en- 
titled to  recover,  and  they  assessed  her  damages  at  $600. 
From  the  judgment  entered  thereon  for  that  ainount  and 
costs,  the  defendant  brings  this  appeal. 

The  important  question  presented  is  whether  the  second 
and  fourth  findings  of  the  jury  are  sustained  by  the  evi- 
dence ;  in  other  words.  Should  the  nonsuit  have  been  granted, 
or  a  verdict  directed  in  favor  of  the  defendant,  on  the  ground 
that  the  evidence  failed  to  disclose  any  actionable  defect  in 
the  sidewalk  or  negligence  in  the  cily?  The  testimony  of 
the  plaintiff  is  to  the  effect  that  she  was  seventy-one  years 
of  age  at  the  time  of  the  trial, —  twenty-two  months  after 
the  accident;  that  while  walking  very  slowly  and  carefully 
to  church,  as  stated,  upon  the  wooden  sidewalk  across  the 
alley,  she  "  slipped  and  fell  down  backward,'*  and  broke  her 
arm ;  that  the  ice  and  snow  on  that  crosswalk  were  rough  and 
uneven  and  slippery.  A  summary  of  the  other  testimony 
on  the  part  of  the  plaintiff,  as  given  by  her  attorneys,  is  to 
the  effect  that  at  the  time  and  place  where  she  fell  the 
sidewalk  crossing  the  alley  was  covered  all  over  with  lumpy, 
ridgy,  rough,  and  uneven  ice;  that  the  ridges  extending 
north  and  south  on  the  crossing  were  from  an  inch  to  an  inch 
and  a  half  or  two  inches  high,  and  three  or  four  feet  long; 
that  the  lumps  were  from  one  and  a  half  to  three  inches 
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high;  tliat  the  alley  west  of  the  crosswalk  was  higher  thar\ 
the  walk  and  lower  than  the  sidewalk,  extending  both  north 
and  south  from  the  alley  crosswalk;  that  the  lumpy,  ridgy, 
and  uneven  condition  of  the  ice  and  crosswalk  had  existed 
for  from  three  days  to  a  week  or  more  prior  to  the  accident; 
that  the  planks  of  the  crosswalk  were  decayed,  and  were  in 
places  entirely  worn  away,  and  that  the  crosswalk  was 
lower  than  the  surface  surrounding  it;  that  water  would 
accumulate  thereon  during  rainy  seasons  of  the  year,  and 
when  snow  and  ice  would  melt  in  the  alley  west  of  the 
walk  and  ground  surrounding  it;  that  when  persons  stepped 
on  the  rotten  planks  in  passing  over  the  same,  or  teams  and 
wagons  passed  over  the  same,  it  would  cause  the  water  to- 
squirt  up  from  under  and  the  side  of  the  planks,  and  if  the 
temperature  was  sufficiently  low  would  cause  ice  to  freeze 
on  the  crosswalk,  in  ridges  and  lumps,  such  as  were  on  the 
crossing  at  the  time  of  the  accident;  that  such  rough,  uneven, 
ridgy,  and  lumpy  ice  was  also  formed  by  water  oozing  up 
from  the  ground  under  the  planks  of  the  crosswalk,  between 
the  rotten  planks  of  the  walk  and  through  places  where  the 
planks  were  rotten  afld  had  worn  away;  that  from  January 
17  until  February  14,  1897,  seventeen  inches  of  snow  fell; 
that  February  15,  1897,  there  was  on  the  ground  only  four 
tenths  of  an  inch  of  snow ;  that  from  February  1  to  7,  1897, 
the  temperature  was  never  during  any  hour  of  these  days 
less  than  31°  nor  more  than  39°  Fahrenheit;  that  from  Feb- 
ruary 7  until  13,  1897,  the  temperature  was  never  higher 
than  33°  nor  lower  than  17°  Fahrenheit,  it  having  reached 
the  highest  point  February  12, 1897;  that  February  13, 189 7> 
from  12  o'clock  noon  to  3  o'clock  p.  m.,  the  temperature 
rose  from  33°  to  41°  Fahrenheit,  and  from  that  time  on  it 
fell  until  it  was  at  freezing  point  at  1  o'clock  a.  m.,  Febru- 
ary 14,  1897. 

We  are  all  convinced  that  such  evidence  is  insufficient  to 
support  the  finding  that  the  snow  and  ice  at  the  time  and 
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place  of  the  accident  had  accumnlated  in  such  a  manner  a& 
to  constitute  an  obstruction  or  defect  in  the  sidewalk,  so  as 
to  render  it  unsafe  and  dangerous  for  persons  using  ordinary 
care  to  walk  over  the  same,  and  especially  is  such  evidence 
insufficient  to  support  the  finding  that  such  condition  of  the 
crossing  was  the  proximate  cause  of  the  plaintiflfs  injury. 
The  facts  bring  the  case  squarely  within  the  ruling  of  this. 
court  in  Hyer  v.  Janesville^  101  Wis.  371.    The  most  that  the 
evidence  shows  is  that  the  walk  had  thus  become  uneven  by 
the  falling  of  snow  and  the  freezing  and  melting  of  the  same 
while  being   used  by  persons  walking  over  the  alley  and 
teams  passing  in  and  out  of  the  alley.    Ko  substantial  struct- 
ural defect  appears  to  have  been  combined  with  such  action 
of  the  elements  to  produce  such  results;  and,  unlike  several 
cases  cited  by  my  brother  Marshall  in  the  Ilyer  Gase^  the 
accumulations  of  snow  and  ice  had  not  been  to  such  an  ex- 
tent, nor  of  such  a  character,  as  to  constitute  an  actionable 
defect.     In  most  of  the  cases  in  this  court  where  the  action 
has  been  maintained  for  personal  injury  by  reason  of  accu- 
mulations of  ice  and  snow,  the  action  of  the  elements  had 
been  combined  with  some  defective  condition  of  the  walk 
itself, —  as  in  the  leading  case  of  Cooh  v.  Milwaukee^  24  Wis. 
270,  S.  C.  27  Wis.  191.    The  evidence  not  only  brings  this 
case  within  the  principles  of  the  Ilf/er  Case^  but  also  within 
the  principles  of  some  of  the  cases  therein  cited  and  others- 
which  are  here  cited.    Grossenhach  v.  Milwaukee^  65  Wis.  31 ; 
Chamherlain  v,  Oshkoshj  84  Wis.  289 ;  Ilausmann  v.  Madison, 
85  Wis.  187;  Beaton  v,  Milwaukee,  97  Wis.  416;  Gooper  v. 
Waterloo,  98  Wis.  424;  Klein-er  v,  Madison,  104  Wis.  339; 
De  Pere  «.  Ilibhard,  104  Wis.  666;  Harrington  v,  Buffalo, 
121  N.  Y.  147;  McNaUy  v.  Gohoes,  127  N.  Y.  350;  Lichten- 
stein  V.  New  York,  159  N.  Y.  500.    These  New  York  cases^ 
as  well  as  our  own,  preclude  a  recovery  in  a  case  like  this. 
Besides,  in  this  case,  as  in  the  Ilyer  Gase  and  some  of  the 
others  cited,  there  is  no  direct  evidence  nor  circumstances 
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from  which  it  could  reasonably  have  been  inferred  that  the 
plaintiff's  fall  was  caused  by  such  ridges  or  accumulations 
of  snow,  instead  of  by  slipping  upon  the  smooth  ice.  Salzer 
V.  3filwaukee,  97  Wis.  471 ;  Gagan  v.  Jan^svillej  106  Wis.  662 
The  cause  of  the  plaintiff's  slipping  and  falling  down  back- 
wards is  left  by  her  evidence  to  mere  conjecture.  A  verdict 
in  such  a  case  cannot  be  sustained  by  mere  conjecture.  Ilyer 
«;.  JanesvUle^  101  Wis.  377,  and  cases  there  cited. 

By  the  Court. —  The  jucfgment  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

As  to  liability  of  municipal  corporations  for  ice  on  streets  or  side- 
walks, see  note  to  Hauamann  v.  Madison  (85  Wia  187),  in  21  Lb  R.  A. 
:26a— Rep. 
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FiTZGEBALD,  Eespondeut,  vs.  Walsh,  Appellant 

April  g8—May  16, 1900. 

Contracts:  MeehanM  liens:  Architects:  Plans  and  specifications:  Aiy 
ceptance:  Commencement  of  work:  When  lien  attaches. 

1.  Plaintiff,  an  architect,  agreed  in  writing  with  defendant  to  make 
plans  and  specifications  for  a  building  and  superintend  its  con- 
struction for  a  stipulated  price.  After  accepting  the  plans  and 
speciticatioDs  made,  defendant  abandoned  the  idea  of  erecting  the 
building  in  accordance  therewith,  and  ordered  plaintiff  to  make 
new  plans  for  an  entirely  different  structure,  which  was  dona  Held, 
that  the  accepted  order  for  the  second  set  of  plans  constituted  a 
new  contract  having  no  relation  to  the  work  done  under  the  writ- 
ten contract,  and  did  not  preclude  recovery  of  compensation  for 
the  second  set  in  addition  to  the  price  agreed  upon  in  the  written 
contract. 

•2L  The  right  to  a  mechanic's  lien,  under  ch.  143,  Stats.  1898,  for  work  done 
in  the  construction  of  a  building  is  not  dependent  upon  whether  a 
building  is  actually  constructed,  but  whether  such  construction  is 
commenced.  If  the  latter  circumstance  occur,  and  lienable  work 
be  done  in  aid  thereof,  the  right  of  lien  thereby  becomes  perfect 
and  cannot  thereafter  be  defeated  by  any  act  of  the  proprietor. 
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3L  Indebtedness  from  the  proprietor  and  commencement  of  the  work 
being  the  two  things  necessary,  under  sec.  3314,  Stata  1898,  to  give- 
a  right  to  a  lien,  an  architect  who  makes  plans  and  specifications 
for  a  contemplated  building  is  entitled  to  a  lien  therefor,  where  the 
construction  of  the  building  according  to  such  plans  is  commenced, 
although  the  use  of  them  is  abandoned  before  anything  is  done 
except  a  part  of  the  excavation  for  the  basement. 

4  In  an  action  to  enforce  a  mechanic's  lien,  it  appeared  that  plans  and 
specifications  made  by  plaintiff  for  a  contemplated  building,  after 
delivery  to  defendant,  were  used  by  him  in  negotiating  with  con- 
tractors and  in  setting  stakes  indicating  the  boundaries,  and  that 
thereafter  part  of  the  excavating  for  the  basement  was  done  be* 
fore  the  use  of  the  plans  was  abandoned.  Held,  that  there  had 
been  an  acceptance  of  the  plans,  which,  with  the  commencement 
of  the  construction  of  the  building,  gave  plaintiff  a  lien  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Action  to  enforce  a  claim  for  a  lien  for  architect's  serv- 
ices under  the  statutes  in  relation  to  the  liens  of  mechanics- 
and  others.  The  complaint  was  in  the  usual  form,  except 
that  it  stated  that  the  plaintiffs  services  were  performed  in 
making  plans  and  specifications  for  a  building  to  he  erected,, 
without  the  usual  allegations  showing  actual  work  upon  the 
building.  Defendant  answered,  putting  in  issue,  in  the  main, 
all  the  material  allegations  of  the  complaint.  The  contro- 
verted facts  on  the  evidence  were  as  regards  the  nature  of 
the  contract  under  which  plaintiff's  services  were  performed 
and  the  amount  of  the  indebtedness  which  accrued  for  such 
services.  On  those  questions  the  court  signed  findings  ta 
the  effect  that  it  was  agreed  between  plaintiff  and  defend- 
ant that  the  former  should  prepare  plans  and  specifications 
for  a  building  to  be  erected  on  the  premises  described  in  the 
complaint  and  superintend  the  erection  of  such  building  for 
$1,000;  that  plaintiff  fully  performed  his  part  of  such  agree- 
ment as  to  the  making  of  plans  and  specifications,  and  that 
the  work  was  fully  accepted  by  the  employer;  that  defend- 
ant thereafter  abandoned  the  idea  of  erecting  a  building 
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according  to  such  plans  and  specifications,  and  ordered 
plaintiff  to  make  new  plans  and  specifications  for  an  entirely 
dififerent  kind  of  structure;  that  plaintiff  fully  complied  with 
such  order;  that  his  work  was  accepted  by  the  employer 
and  the  excavation  for  the  building  commenced  in  accord- 
ance therewith ;  that  the  reasonable  value  of  plaintiff's  work 
Avas  $1,400,  no  part  of  which  has  been  paid.  There  were 
sufficient  findinors  as  to  the  filins:  of  the  lien  claim  and  the 
commencement  of  the  action.  A  lien  judgment  in  plaintiff's 
favor  was  rendered  in  accordance  with  the  statutes  on  the 
subject  of  liens  of  mechanics  and  material  men,  the  amount 
due  plaintiff  being  fixed  at  $1,400  and  interest,  from  which 
this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Timlin^  Glicksman 
<&  Conway y  and  oral  argument  by  Nathan  GlicJcsman. 

For  the  respondent  there  was  a  brief  by  J,  M,  Clarke  and 
P,  J,  Somers^  and  oral  argument  by  Mr.  Clarice. 

Marshall,  J.  Three  questions  arc  presented  for  considera- 
tion on  this  appeal:  (1)  What  was  the  indebtedness  of  de- 
fendant to  plaintiff  for  the  work  rendered  by  the  latter,  men- 
tioned in  the  complaint?  (2)  Is  an  architect  entitled  to  a  lien, 
under  sec.  3314,  Stats.  1898,  for  compensation  for  making 
plans,  specifications,  and  estimates  for  a  contemplated  build- 
ing upon  the  land  of  another,  if  the  construction  of  the  build- 
ing, pursuant  to  such  plans,  be  commenced,  though  the  use 
of  them  be  abandoned  before  anything  is  done  except  a  part 
of  the  excavating  for  the  basement  ?  (3)  Was  the  construc- 
tion of  the  building  commenced  according  to  the  plans  and 
specifications  furnished  by  plaintiff? 

1.  Appellant's  counsel  contended  that,  respondent  having 
agreed  in  writing  to  make  plans  and  specifications  for  the 
building  and  to  superintend  its  erection  for  the  stipulated 
price  of  $1,000,  an  express  contract  was  necessary  to  give 
him  a  legal  claim  upon  the  appellant  for  services  rendered 
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without  objection,  not  incladed  in  such  contract,  basing  such 
contention  on  the  rule  governing  the  relations  of  master  and 
servant  and  that  between  an  officer  of  a  corporation  and  his 
principal  in  regard  to  personal  services.  Such  rule  does  not 
apply  to  a  situation  of  the  kind  in  question.  It  is  well  set- 
tled that  where  a  builder  is  ordered  to  make  changes  from 
the  original  contract  plans,  which  are  really  extras,  or  to  do 
work  in  some  way  connected  with  the  original  contract  but 
substantially  independent  of  it,  and  the  circumstances  are 
such  that  the  proprietor  must  know  that  the  execution  of 
such  orders  will  cause  extra  labor  and  expense  to  the  builder 
not  contemplated  by  either  party  in  the  original  contract, 
he  is  liable  to  compensate  the  builder  therefor  in  the  absence 
of  some  express  provision  in  such  original  contract  to  the 
contrary.  The  rule  is  stated  in  1  Hudson,  Building  Cont. 
<2d  ed.),  358,  citing  Gibbons  v.  United  States,  15  Ct.  CI.  174,  thus : 
''Where  a  change  in  the  contract  is  ordered  amid  circum- 
stances which  imply  or  warrant  the  belief  that  no  extra  cost 
will  result  from  the  change,  it  is  the  duty  of  the  contractor 
to  notify  the  other  party  that  he  cannot  make  the  change 
without  extra  price.  But  where  a  change  is  ordered  which 
must  necessarily  cause  increased  expense,  no  such  notice  is 
necessary."  Such  work  cannot  be  said  to  have  been  in  con- 
templation by  the  parties  at  the  time  of  making  the  contract 
for  the  construction  of  the  building.  There  was  no  meeting 
of  minds  on  that  subject.  So  the  doing  of  such  work  when 
ordered,  without  objection,  cannot  reasonably  be  said  to  be 
voluntary  and  without  expectation  of  compensation  if  the 
expense  to  the  builder  is  thereby  necessarily  materially  in- 
creased. In  such  circumstances  an  implied  promise  arises 
to  pay  for  the  extra  or  independent  work,  in  the  absence  of 
anything  in  the  contract  to  the  contrary.  Boody  v.  li,  cfe  B. 
Ji^ Co.  24  Vt.  660,  665;  Wait,  Engineering  &  Arch.  Jur.  490; 
HhcoU  v.  White,  10  Bush,  169. 

JN^ow  the  trial  court  found,  on  such  evidence  that  the  find- 
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ing  cannot  be  disturbed,  that  respondent,  pursuant  to  his 
contract  with  appellant,  made  complete  plans  and  specifica- 
tions  for  a  building  to  be  erected  on  appellant's  premises,, 
and  that  they  were  accepted.  That  branch  of  the  contract 
was  thereby  fully  executed.  Respondent  did  not  agree  to 
make  all  plans  and  specifications  appellant  might  order  in 
contemplation  of  the  construction  of  a  building,  but  to  make 
plans  and  specifications  for  the  proposed  building.  The- 
only  reasonable,  sensible  construction  of  that  language  is 
that  it  called  for  one  set  of  acceptable  plans  and  specifica- 
tions. That  being  satisfied,  the  acceptance  of  an  order  for 
another  set  was  neither  within,  nor  a  mere  extra,  incidental 
to,  the  original  contract. 

The  accepted  order  for  the  second  set  of  plans  was  rightly 
decided  by  the  trial  court  to  constitute  a  new  contract  hav- 
ing no  relation  to  the  work  under  the  written  contract,  and 
not  governed  thereby  except  as  to  the  price  for  the  new 
work.  Nothing  having  been  said  about  compensation  there- 
for, it  was  fair  to  presume,'as  the  trial  court  did,  that  both 
parties  contemplated  that  it  would  be  paid  for  at  the  same 
rate  as  the  original  work  of  the  same  nature,  called  for  by 
the  writing. 

It  is  considered  that  there  were  two  separate  and  distinct 
contracts  in  this  case  as  plainly  as  there  was  in  Hand'  v, 
Agen^  96  Wis.  493.  The  first  contract,  exclusive  of  the  work 
of  superintending  the  construction  of  the  building,  having^ 
been  fully  executed,  the  rule  announced  in  Boody  v.  R.  cfe 
B,  R,  Co.  24  Vt.  665,  applies:  "Where  the  parties  [under 
a  special  contract]  deviate  from  the  original  plan  agreed 
upon,  and  the  terms  of  the  original  contract  do  not  appear 
to  be  applicable  to  the  new  work,  it  being  beyond  what  was 
originally  contemplated  by  the  parties,  it  is  undoubtedly  to- 
be  regarded  and  treated  as  a  work  wholly  extra,  out  of  the 
scope  of  the  contract,  and  may  be  recovered  for  as  such." 

We  do  not  understand  that,  conceding  the  above  theory"- 
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to  be  correct,  it  is  claimed  that  the  amount  of  the  indebted- 
ness of  appellant  to  respondent  was  placed  too  high  by  the 
trial  court.  In  any  event,  the  finding  in  that  regard  is  well 
supported  by  the  evidence. 

2.  The  right  to  a  lien  under  ch.  143,  Stats.  1898,  for  work 
done  in  the  construction  of  a  building,  is  not  dependent  upon 
whether  a  building  is  actually  constructed,  but  upon  whether 
such  construction  is  commenced.  If  the  latter  circumstance 
occur,  and  lienable  work  be  done  in  aid  thereof,  the  right  of 
lien  thereby  becomes  perfect  and  cannot  thereafter  be  de- 
feated by  any  act  of  the  proprietor.  The  language  of  sec. 
3314  is  that  the  lien  for  work  done  in  the  construction  of  a 
building  shall  be  prior  to  any  other  lien  which  originates 
subsequent  to  the  commencement  of  such  construction.  Sec. 
3321  provides  for  joining  in  one  action  all  claims  on  the 
property  affected.  Sec.  3324  provides  that  the  judgment 
shall  direct  a  sale  of  all  the  right,  title,  and  interest  which 
the  owner  had  in  the  property  at  the  time  of  the  commence- 
ment of  the  work.  And  sec.  3325  provides  for  the  distribu- 
tion of  the  proceeds  of  a  sale  made  pursuant  to  the  judg- 
ment, among  all  the  lien  claimants  without  priority,  clearly 
indicating  that,  without  reference  to  when  the  indebtedness 
of  the  respective  lien  claimants  on  the  same  property  ac- 
crued, if  there  be  several  and  the  liens  be  for  work  done  or 
material  furnished  in  the  construction  of  a  building,  they 
shall  all  attach  at  the  same  time;  that  is,  at  the  time  of  the 
commencement  of  the  construction.  That  was  decided  to 
have  been  the  legislative  intention  in  Vilas  v.  McDonaugk 
Mfg.  Co,  91  Wis.  607,  where  it  was  held  that  the  right  of 
lien  for  machinery  manufactured  and  furnished  for  a  saw- 
mill after  the  commencement  of  the  construction  of  the  mill 
building,  related  back  and  attached  to  the  property  at  the 
time  of  the  commencement  of  such  construction,  regardless 
of  when  work  commenced  on  the  machinery  at  the  factory 
or  when  it  was  attached  to  such  building,  and  took  prece- 
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dence  of  a  mortgage  placed  on  the  property  in  the  mean- 
time. 

Statutes  similar  to  ours  exist  in  Indiana,  Kansas,  Maryland, 
New  Jersey,  and  other  states,  and  have  been  construed  there 
as  in  Vilds  v,  IfcDonotigh  Mfg,  Co,^  the  courts  m  some  in- 
stances remarking  that  such  statutes  evidence  the  intent 
indicated  so  plainly  as  to  leave  no  room  for  judicial  con- 
struction.    Kansas  M.  Co,  v,  Weyerhaeuser^  48  Kan.  335. 

So  these  two  things  only  are  necessary  to  respondent's 
right  of  lien:  indebtedness  of  appellant  to  him  for  work 
done,  that  appellant  knew  or  ought  to  have  known  respond- 
ent supposed  was  on  account  of  a  building  to  be  presently, 
or  in  the  near  future,  constructed;  and  the  comitlencement 
of  such  construction.  If  the  construction  of  the  building 
the  plans  were  made  for  was  actually  commenced,  according 
to  such  plans,  the  lien  then  attached  and  could  not  there- 
after be  defeated  by  any  act  on  the  part  of  appellant.  The 
principle  applies,  that  if  a  person  sell  material  for  use  in  the 
construction  of  a  building,  and  such  construction  be  com- 
menced so  that  a  lien  may  attach  to  the  property,  the  seller 
is  entitled  to  his  lien  thereon,  whether  such  material  be  act- 
lUiUy  used  in  the  building  or  not.  Esslinger  v.  Iluehner^  22 
Wis.  632;  Sjrruh^n  v.  Stout,  52  "Wis.  517.  That  is  in  perfect 
harmony  with  Foster  v.  Tieriiey,  91  Iowa,  253,  relied  upon 
by  appellant.  The  trouble  there  was  that  the  construction 
of  the  building  was  not  commenced,  so  the  lien,  necessarily, 
could  not  attach. 

3.  There  is  left  to  be  considered  the  question  of  whether 
the  building  was  commenced  pursuant  to  accepted  plans 
furnished  by  respondent.  We  use  the  term  "  accepted  plans  " 
only  because  such  plans  were  essential  under  the  contract 
to  entitle  respondent  to  compensation  for  his  work.  On 
the  subject  of  this  last  question,  we  cannot  say  the  finding 
of  the  trial  court  is  against  the  clear  preponderance  of  the 
evidence.     The  commencement  of  the  excavation  was  the 
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coinmenceraent  of  the  building  within  the  meaning  of  the 
statute.  There  is  abundance  of  evidence  of  that  having  oc- 
curred after  the  plans  were  accepted  and  before  respondent 
was  notified  that  they  would  not  be  used.  Commenting  on 
statutes  similar  to  ours,  and  quoting  from  judicial  authority, 
it  is  said  in  Jones,  Liens,  §  1309b:  ^'The  foundation  of  a 
bouse  or  barn  constitutes  a  building  within  the  meaning 
of  the  statute  giving  a  mechanic's  lien  upon  a  building  and 
upon  the  lot  of  land  upon  which  it  stands.  It  is  immaterial 
that  the  building  was  never  erected  or  was  never  completed, 
or  that  the  purpose  to  erect  it  was  abandoned.  Laborers 
.and  materialmen  who  are  emploj^ed  to  do  y^ork  or  furnish 
material,  with  the  purpose  of  the  employer,  then  formed, 
to  continue  the  work  to  the  completion  of  a  building  for 
which  the  foundation  is  thus  being  prepared,  are  entitled  to 
acquire  a  lien  under  the  statute."  In  Brooks  v.  Lester^  36 
Md.  65,  it  was  said  that  the  commencement  of  a  build- 
ing "  is  some  work  or  labor  on  the  ground,  .  ,  .  such 
as  beginning  to  dig  the  foundation  or  work  of  like  descrip- 
tion, which  every  one  can  readily  see  and  recognize  as  the 
commencement  of  a  building."  In  3iutual  Benefit  Z.  Ins. 
Co.  V.  Rowand^  26  N.  J.  Eq.  389,  the  following  language 
was  used:  "The  legislature  intended  to  make  the  actual 
and  visible  commencement  of  the  building  notice  to  all  who 
might  propose  either  to  purchase  or  acquire  liens  upon  the 
property.  .  .  .  The  excavation  for  the  foundation  is 
such  notice."  To  the  same  effect  are  Thomas  v.  Moioers^  27 
Kan.  265;  Pennock  v.  Uoover^  5  Rawle,  291;  Scott  v.  Gold- 
ingharst,\23lm\.  268;  McCristalv.  Cochran,  U7Fsi.  St.  225. 
In  the  last  two  cases  cited  it  was  held,  in  effect,  that  if 
the  excavation  for  the  foundation  be  commenced,  the  build- 
ing is  commenced,  and  there  is  a  building  within  the  mean- 
ing of  the  lien  statute,  and  lienable  claims  will  attach  to  the 
property  and  remain  liens  thereon  till  discharged  by  fail- 
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ure  of  the  lien  claimants  to  enforce  them,  or  by  payment 
thereof. 

Guided  by  the  foregoing,  the  finding  of  the  court  that  the 
building  which  the  plans  in  question  were  made  for  was 
commenced  pursuant  thereto,  was  based  on  the  following: 
Plaintiff  testified  that  he  delivered  the  completed  plans  and 
specifications  to  Mr,  Wahh^  who  thereafter  had  them  at  his 
office  and  used  them  in  negotiating  with  contractors.  There 
was  evidence  tending  to  show  that  a  Mr.  Shea  was  employed 
by  ^YaUh  to  make  the  excavation ;  that  Shea  obtained  from 
his  employer  a  section  of  the  plans  and  delivered  it  to  the 
city  engineer  f^r  use,  and  that  it  was  used  by  such  engineer 
in  setting  the  stakes  to  indicate  the  boundaries  of  the  foun- 
dation; that  the  engineer  afterwards  did  his  work  over  at 
the  special  request  of  Wahh^  who  furnished  him  a  section  of 
the  plans;  that  such  section  was  delivered  by  the  engineer 
to  Fitzgerald;  that  Wahh  subsequently  called  on  Fitzgerald 
for  that  part  of  the  plans;  that  Shea  did  over  1,000  yards 
of  the  excavating  work,  largely,  if  not  all,  prior  to  January 
21,  1899;  that  on  such  day  WaUK  sent  the  plans  back  to 
Fitzgerald^  indicating  that  he  did  not  intend  to  make  any 
further  use  of  them;  and  that  such  event  was  preceded,  by 
a  few  days  only,  by  a  rupture  between  Wahh  and  Fitzgei*- 
ald^  and  a  refusal  by  the  former  to  pay  the  latter  anything 
on  account  of  his  work,  and  the  employment  by  the  latter 
of  attorneys  to  seek  redress  in  the  courts. 

In  view  of  that  state  of  the  record,  we  cannot  say  the  trial 
court  was  not  warranted  in  deciding  that  the  building  for 
which  the  respondent  prepared  the  plans  and  specifications 
M'as  actually  commenced,  and  that  his  right  of  lien  at- 
tached to  the  improvement,  as  a  building,  in  contemplation 
of  the  lien  statute,  and  to  all  the  right,  title,  and  interest  of 
the  owner  at  the  time  of  the  commencement  of  the  construc- 
tion of  such  building,  which  could  not  thereafter  be  extin- 
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fished  by  any  act  of  the  appellant  except  by  payment  of 
the  claim. 

The  foregoing  renders  it  unnecessary  to  consider  any 
other  question  presented  by  the  appellant.  It  requires  the 
affirmance  of  the  judgment  appealed  from. 

By  the  Court, —  So  ordered. 


Eammebmeyeb,  Eespondent,  vs.  Hilz  and  another,  Appel- 
lants. 

Apnl  SS—May  IS,  1900. 

Action,  at  law  or  in  equity  f  Settlement  for  seduction  of  daughter:  Rights 
of  father  and  daughter  in  money  paid:  Death  of  child:  Parol  ewr 
denee:  Receipts, 

1.  After  the  seduction  of  plaintiff  by  P.  a  settlement  was  made,  whereby, 

for  a  gross  sum  paid  by  P.,  the  claims  of  plaintiff  and  her  father 
were  released,  and  the  obligation  of  P.  to  support  the  child  bom  to 
plaintiff  was  assumed  by  her  father.  The  money  was  all  paid  to 
the  father.  Held,  that  an  action  by  the  daughter  against  the  father, 
to  determine  and  recover  the  part  thereof  to  which  she  was  enti- 
tled, is  an  action  at  law,  but  maintainable  on  equitable  principles. 

2.  A  father  and  daughter  having  settled,  for  a  gross  sum  paid  the 

father,  all  their  claims  against  P.  for  the  seduction  of  the  daughter, 
and  the  father  having  by  such  settlement  agreed  with  P.  to  sup- 
port and  maintain  the  child  born  to  the  daughter,  the  fact  that  the 
child  died  soon  after  does  not  increase  the  amount  the  daughter  is 
entitled  to:  she  is  only  entitled  to  such  portion  of  the  money  paid, 
as,  in  the  contemplation  of  the  parties,  was  paid  in  satisfaction  of 
her  claim. 

3l  The  memorandum  of  settlement  with  P.  being  in  writing,  admission 
of  the  testimony  of  P.  to  the  effect  that  the  money  was  paid  over 
for  the  benefit  of  the  daughter  was  error. 

4.  In  the  absence  of  fraud  or  mistake  a  payment  cannot  be  shown  to 
relate  to  a  subject  matter  different  from  that  stated  in  the  receipt 
given  therefor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Beveraed. 
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The  complaint  sets  out  that  the  defendants  in  April,  1891, 
received  from  one  Priest  the  sum  of  $2,850,  to  the  use  of 
the  plaintiff.  The  answer  of  the  defendant  Adam  alleges 
that  the  plaintiff  is  the  daughter  of  the  defendants;  that 
while  under  age  she  was  seduced  by  Priest;  that  he  com- 
menced a  suit  to  recover  his  damages  for  such  seduction; 
that  Priest  paid  $3,000  in  settlement  of  the  suit,  and  $200 
was  paid  for  attorney's  services;  that  plaintiff  had  no  claim 
thereon  and  was  not  entitled  to  any  part  thereof.  The 
other  defendant,  who  is  the  wife  of  Adam^  denied  that  any 
part  of  said  money  was  ever  received  by  her. 

The  action  came  on  for  trial  before  the  court  and  a  jury. 
The  proof  showed :  That  plaintiff  was  the  child  of  defend- 
ants, born  before  wedlock,  on  March  29, 1870.  While  work- 
ing for  one  Priest  she  was  gotten  with  child,  which  was 
born  December  25,  1890.  The  defendant  Adam  employed 
an  attorney  to  bring  a  suit  for  such  seduction,  and  after  some 
negotiations  the  matter  was  settled  without  suit  by  Priest 
paying  $3,000  in  full  for  all  claims  of  either  plaintiff  or  de- 
fendants, $2,850  of  which  sum  was  paid  to  the  defendant 
Adam,  At  the  time  of  this  settlement.  Priest  and  Hilz  en- 
tered into  a  contract  by  which  the  latter  agreed  to  care  for, 
bring  up,  and  maintain  the  plaintiff's  bastard  child,  to  edu- 
qate,  clothe,  and  support  it  in  a  suitable  manner,  and  save 
Priest  harmless  from  all  claims  on  account  thereof.  At  the 
same  time  Ililz  executed  and  delivered  a  bond  to  secure  the 
performance  of  this  agreement,  in  the  sum  of  $2,000.  As 
a  part  of  the  same  transaction  the  plaintiff  and  the  defend- 
ants executed  and  delivered  to  Priest  a  receipt  under 'seal, 
in  which,  in  consideration  of  the  sum  of  $3,000,  they  ac- 
knowledged settlement  in  full  for  all  demands  of  either 
party  arising  out  of  the  seduction,  birth  of  child,  loss  of 
service,  and  the  care,  support,  and  education  of  the  child. 
The  child  died  about  four  months  afterwards.  The  proof 
showed  that  Hilz  carried  out  the  terms  of  the  contract  men- 
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tioned  on  his  part.  In  1895  the  plaintiff  made  claim  against 
her  parents  for  this  money.  At  that  time  defendants  paid 
plaintiff  $600,  and  took  a  receipt  which  recited  that  it  was 
payment  in  fall  of  any  claipi  which  the  plaintiff  had,  "  or 
may  have  after  their  death,  as  heir." 

After  the  evidence  was  all  in,  the  court  announced  that 
he  had  come  to  the  conclusion  that  "  this  money  was  put 
out  in  trust,  not  for  the  woman,  but  for  the  child,"  and 
thereupon  he  prepared  and  submitted  a  special  verdict, 
which,  with  the  answers  of  the  jury,  is  as  follows:  "1.  Did 
A.  W.  Priest  on  or  about  the  25th  day  of  March,  1891,  pay 
to  the  plaintiff  and  the  two  defendants  the  sum  of  $3,000, 
less  attorney's  fees,  leaving  the  balance  of  $2,850,  the  amount 
which  they  actually  received;  and  did  they,  in  considera- 
tion of  said  payment,  discharge,  release,  satisfy,  and  ac- 
knowledge full  payment  and  satisfaction  of,  all  damages, 
claims,  and  demands,  settled  or  unsettled,  liquidated  or  un- 
liqaidated,  accruing  or  that  might  thereafter  accrue,  arising 
or  that  might  thereafter  arise,  by  reason  or  growing  out 
of  the  plaintiff,  Catherine  Kammermeyer  (then  Hilz),  hav- 
ing been  begotten  with  child  by  the  said  A.  W.  Priest,  which 
child  was  then  living,  and  for  the  seduction  of  the  said 
Catherine^  and  for  having  carnal  intercourse  with  the  said 
Catherine^  and  for  the  loss  of  her  services;  and  was  it  pro- 
vided in  said  receipt  that  it  should  cover  and  include  all 
claims,  demands,  damages,  and  causes  of  action  of  every 
kind  and  nature  which  the  plaintiff  and  the  defendants,  or 
either  of  them,  had  against  the  said  A.  W.  Priest  by  reason 
of  the  aforesaid,  and  his  (Priest's)  relations  with  said  Cather- 
ine Kamm^ermeyer^  formerly  Catherine  Hilz,  and  so  beget- 
ting her  with  child,  including  the  rearing,  bringing  up,  edu- 
cating, maintenance,  and  support  of  the  said  child  of  said 
Catherine  Kamanermeyer^  formerly  Catherine  Hilz,  and  said 
A.  W.  Priest?  A.  (Jy  direction  of  the  court)  Yes.  2.  Did 
the  defendants  receive  said  money  and  appropriate  and  use 
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it  as  their  own  money?  A.  (Jy  direction  of  the  court)  Tes. 
3.  Did  the  said  child  of  the  plaintiff  and  the  said  A.  W. 
Priest  die  when  the  same  was  about  six  months  old  ?  A.  {by 
direction  of  the  court)  Tes.  4.  Did  the  plaintiff  intermarry 
with  one  Joseph  Kammermeyer  on  or  about  the  7th  of  De- 
cember, 1893,  and  has  she  from  that  time  forward  lived 
with  her  said  husband  ?  A,  {by  direction  of  ths  court)  Yes. 
5.  Taking  into  account  all  that  the  defendants  did  for  the 
plaintiff  and  for  her  said  child  after  the  birth  of  said  child 
and  immediately  prior  thereto,  and  the  loss  of  her  services, 
also  taking  into  account  her  seduction,  and  all  advances 
and  payments  made  to  her  by  the  defendants,  and  all  the 
other  facts  and  circumstances  of  the  case  as  disclosed  by 
the  evidence,  what  proportion  of  the  said  $2,850  should,  in 
equity  and  good  conscience,  be  retained  by  the  defendants, 
and  what  proportion  should  be  paid  to  the  plaintiff  by  them? 
A,  Defendants,  $520;  plaintiff,  $2,330.  6.  Was  the  receipt 
of  March  23,  1895,  given  to  Adam  and  Catherine  Hilz^  the 
defendants  in  this  action,  by  Mvb.  Kaiie  Kammermeyer^  for 
$600,  given  and  intended  and  received  in  discharge  of  the 
plaintiff's  claim  upon  the  money  paid  to  the  defendants  by 
said  A.  W.  Priest?    A.  No." 

The  defendants  moved  to  set  aside  the  verdict,  which  mo- 
tion was  denied.  Thereupon  the  court  made  findings  of 
fact  and  conclusions  of  law,  adopting  the  findings  of  the 
jury  in  the  special  verdict,  and  in  which  he  directed  judg- 
ment for  the  plaintiff  for  $2,330  and  interest,  amounting  in 
all  to  $3,203.75,  besides  costs  against  both  defendants.  The 
defendants  filed  numerous  exceptions  to  the  judge^s  charge 
and  to  the  findings,  and  bring  the  action  here  for  review  on 
an  appeal  from  the  judgment. 

J.  O.  Officer^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Bloodgood^  Kemper 
<fe  Bloodgood  and  Whitman  <J6  Ryan^  attorneys,  and  Wheeler 
P,  Bloodgood^  of  counsel,  and  oral  argument  by  A.  B.  Whit- 
man and  Wheeler  P.  Bloodgood. 
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Bardeen,  J.  This  case  presents  some  very  novel  features. 
The  complaint  shows  that  it  is  a  straight  action  at  law  for 
money  had  and  received.  After  the  evidence  was  all  in,  the 
court  conceived  the  idea  that  it  was  an  action  to  enforce 
a  trust,  and  thereupon,  against  defendants'  objections,  sub- 
mitted special  findings  to  the  jury,  and  made  findings  of  fact 
^nd  conclusions  of  law  as  in  an  ordinary  equity  suit.  If  the 
<x>nclusion  that  this  is  an  action  to  enforce  a  trust  can  be 
justified,  still  there  was  no  warrant  in  our  practice  for  turn- 
ing the  case  into  an  equitable  proceeding,  against  the  de- 
fendants' objection.  The  evidence  introduced  was  proper, 
under  the  complaint,  to  establish  the  claim  for  money  had 
and  received.  Hence  no  question  of  waiver  by  failure  to 
object  thereto  can  be  invoked.  There  are  cases  in  which 
evidence  has  been  received  without  objection  which  has  virt- 
ually changed  the  action  from  law  to  equity,  and  the  judg- 
ment has  been  sustained  on  the  ground  of  waiver  and  failure 
of  the  party  to  make  timely  objection.  This  is  not  such  a 
case.  But  the  fact  of  whether  the  court  has  or  has  not  the 
power  to  make  such  transformation  is  not  important  in  this 
case,  because  we  are  clearly  of  the  opinion  that  the  view 
taken  of  it  by  the  trial  court  was  erroneous.  The  evidence 
fails  entirely  to  disclose  a  trust,  and  hence  the  action  of  the 
court  in  parceling  up  the  issue  was  distinctly  prejudicial  to 
the  defendants,  and  the  result  is  a  mistrial.  The  status  of 
the  parties  and  their  legal  liability  to  each  other  was  fixed, 
and  must  be  determined,  by  the  written  contract,  bond,  and 
receipt  executed  when  the  transaction  was  closed.  Prior  to 
the  alleged  seduction  the  plaintiff  had  been  a  member  of  the 
defendants'  family,  and  had  been  recognized  and  treated  as 
a  daughter.  Ko  question  seems  to  be  raised  but  that  the 
relation  was  sufficient  to  sustain  a  claim  for  the  seduction. 
Under  these  circumstances,  the  father  had  a  claim  against 
Priest,  which  included  loss  of  services  of  the  plaintiff,  she 
being  under  age;  expense  incurred  by  reason  of  the  preg- 
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nancy  and  confinement,  or  other  illness;  the  anxiety  and 
saflfering  of  mind  caused  by  the  loss  of  virtue  of  his  daughter; 
the  corrupting  influence  upon  the  morals  of  his  other  chil- 
dren ;  and  the  disgrace  and  dishonor  to  his  family.  21  Am. 
&  Eng.  Ency.  of  Law,  1031.  In  addition,  under  the  terms 
of  the  settlement,  the  defendant  Adam  took  upon  himself 
the  burden  of  bringing  up,  rearing,  educating,  and  support- 
ing the  child,  and  agreed  with  Priest  to  save  him  harmless 
from  all  claims  or  demands  in  that  regard.  From  the  very 
nature  of  the  situation,  the  amount  of  this  burden  was  un- 
certain and  unascertainable,  and  depended  upon  the  contin- 
gency of  the  child  living,  its  condition  of  health,  and  other 

circumstances  as  uncertain  as  life  itself.     As  a  part  of  the 

• 

same  settlement,  the  plaintiff  released  to  Priest  all  claim  or 
demand  she  had  against  him.  As  the  father  of  the  child. 
Priest  was  bound  to  provide  for  its  support  and  maintenance. 
The  claim  of  the  mother  arose  from  the  necessity  of  caring 
for  the  child,  giving  it  motherly  care,  and  looking  after  its 
comfort,  and  Priest  was  under  a  high  moral  obligation  to 
make  her  future  as  easy  in  that  regard  as  was  consistent 
with  his  circumstances. 

Sec.  1532,  Stats.  1S98,  recognizes  the  right  of  the  person 
accused  of  being  the  father  of  a  bastard  child  to  settle  with 
the  complaining  female  by  paying  or  securing  to  be  paid  to 
her  "  such  sum  of  money  or  other  property  as  she  may  agree 
to  receive  in  full  satisfaction  "  of  her  Avrongs.  The  accused 
is  also  required  to  enter  into  bonds  to  save  the  authorities 
harmless  from  all  charges  for  the  maintenance  of  the  child, 
and  for  the  lying-in  and  support  and  attendance  of  the 
mother  during  her  sickness.  Independent  of  the  statute, 
the  female  had  no  cause  of  action  against  her  seducer,  but 
under  it  she  was  entitled  to  demand  such  sum  as  she  might 
agree  to  receive  in  satisfaction  of  her  wrongs.  The  settle- 
ment in  this  case  included  the  father's  claim  for  seduction, 
the  obligation  of  the  accused  to  support  and  maintain  the 
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child,  and  the  mother^s  claim  for  satisfaction,  all  bunched 
into  one  sura.     The  money  was  paid  over  to  the  father,  and 
held  by  him.    The  receipt  taken,  which,  by  the  way,  must 
be  treated  as  a  contract,  recites  that,  in  consideration  of  tho 
sum  of  $3,000,  the  signers  released  Priest  from  all  of  the 
claims  above  mentioned,  and  which  was  to  be  in  full  satis- 
faction and  release  of  all  claims  of  either  party  upon  him 
for  the  seduction,  carnal  intercourse,  loss  of  services,  ex- 
penses, and  support  and  education  of  the  child.    The  re- 
ceipt, however,  fails  to  designate  how  much  of  said  sum  was 
to  be  applied  to  the  satisfaction  of  either  of  the  claims  men- 
tioned.    As  her  natural  guardian,  the  father  took  the  share 
given  to  the  daughter.     She  was  entitled  to  some  share  of 
the  money,  and  the  purpose  of  this  action  was  to  ascertain 
how  much  that  share  was.     An  action  of  this  kind  has  al- 
ways been  considered  an  action  at  law,  but  is  maintainable 
on  equitiible  principles.    Western  Ass,  Co.  v.  TowU^  65  Wis. 
247.     The  plaintiff  was  therefore  entitled  to  recover  such, 
share  of  the  money  paid  to  her  father  as,  under  all  the  cir- 
cumstances of  the  case,  she  was  justly  entitled  to.    It  was 
a  question  for  the  jury  to  determine,  under  proper  instruc- 
tions, and  not  for  the  court.    The  father  had  a  right  to  re- 
tain all  his  damage  for  the  seduction,  including  the  elements, 
hereinbefore  stated,  of  expense,  loss  of  services,  sense  of 
shame  and  humiliation,  and  the  like,  and  also  such  sum  a& 
the  jury  might  find  the  parties  contemplated  might  be  re- 
quired for  the  support  and  education  of  the  child,  had  it 
lived.     The  father  entered  into  a  contract  and  bond  to  take 
care  of  the  child,  and  the  fact  that  it  died  a  few  months 
afterwards  does  not  increase  the  amount  the  plaintiff  is  en- 
titled to.     The  mother  is  entitled  to  such  portion  of  the 
money  paid  over  as,  in  contemplation  of  the  parties,  wa& 
paid  in  satisfaction  of  her  claim,  and  no  more.   There  being 
nothing  in  the  written  contract  of  settlement  to  show  the 
share  of  each,  evidence  to  show  the  entire  situation  waa 
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proper,  in  order  to  give  the  jury  some  basis  upon  which  to 
found  a  conclusion. 

The  evidence  of  Priest  to  the  effect  that  the  money  was 
paid  over  for  the  benefit  of  the  mother  was  improper,  as 
varying  the  terms  of  the  written  contract  of  settlement.  In 
the  absence  of  fraud  or  mistake,  that  instrument  must  speak 
for  itself.  As  indicated  by  the  special  verdict  and  the  in- 
structions of  the  court,  the  case  was  submitted  to  the  jury 
upon  an  entirely  different  and  erroneous  theory. 

It  was  claimed  by  defendants  that,  after  the  plaintiff  had 
made  a  demand  for  a  portion  of  this  money,  they  paid  to 
her  the  sum  of  $600  in  satisfaction  of  her  claim.  A  receipt 
was  taken,  which  reads  as  follows: 

"  Received  from  Adam  and  Caiherine  HUz  six  hundred 
-dollars,  being  in  full  payment  of  any  claim  which  I  have,  or 
may  have  after  their  death,  as  heir. 

'^  Mrs.  Katie  Kammebmbysb.'' 

On  its  face  it  relates  to  an  entirely  different  matter,  and, 
sinless  it  was  clearly  sh^wn  that  there  was  some  mistake  or 
fraud  in  the  writing,  it  was  conclusive  on  the  parties.  Brand 
^.  JameSy  67  Wis.  541. 

What  has  been  said  is  deemed  sufiicient  to  indicate  the 
plan  that  should  be  pursued  upon  a  new  trial. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re-, 
versed,  and  the  cause  is  remanded  for  a  new  trial. 
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Adams,  Appellant,  vs.   Savert    Hofsb    Hotel   Company,. 

imp.,  Respondent. 

AprU  so — May  IS,  1900.    . 

WrongfuL  attachment:  Liability  of  creditor:  Appeal:  Evidence:  Asser- 
tions of  counsel 

1.  The  plaintiff  in  attachment  proceedings  is  not  liable  for  the  acts  of 

an  officer  in  levying  upon  property  of  a  stranger  to  the  writ,  where 
it  is  not  shown  that  he  instigated  such  levy  or  ratified  it  with 
knowledge. 

2.  In  order  to  warrant  an  inference  of  approval  of  such  a  levy  by  the 

attaching  creditor  from  acts  of  attorneys  in  assisting  in  the  execu- 
tion of  a  bond  for  the  release  of  the  goods  levied  upon,  the  evidence- 
must  show  that  the  attorneys  were  attorneys  for  such  creditor  in 
the  attachment  proceedings;  and  assertions  to  that  effect,  made  on 
appeal  by  attorneys  for  the  plaintiff  in  an  action  for  the  conversion^ 
cannot  be  accepted  as  a  substitute  therefor. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil« 
waakee  county :  J.  C.  Ludwig,  Judge.    Affirmed, 

This  was  an  action  in  trover  for  conversion.  The  plaint- 
iff's evidence  tended  to  prove  that  on  the  24th  day  of  October, 
1895,  the  American  Burlesque  Company  executed  to  the 
plaintiff  a  chattel  mortgage  upon  "  all  the  scenery,  proper^ 
ties,  and  costumes  of  the  play, '  Little  Eobinson  Crusoe,' "  the 
grantor  reserving  the  right  to  move  said  property  from  place 
to  place,  and  state  to  state,  as  might  be  necessary  to  fill  its- 
dates  and  contracts  made  and  to  be  made  for  the  presenta- 
tion of  said  play.  The  property  was  then  in  the  Davidson 
theater,  in  Milwaukee,  and  being  used  in  the  presentation 
of  said  play.  The  mortgage  was  duly  filed  with  the  city 
clerk  of  Milwaukee  at  3':45  p.  m.  of  that  day.  Afterwards, 
but  apparently  on  the  same  day,  the  plaintiff  took  possession, 
through  one  Godenrath,  as  his  agent,  who  was  the  treasurer 
of  the  American  Burlesque  Company,  accompanying  the 
traveling  troupe  engaged  in  presentation  of  the  play  knowa 
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as  Little  Kobinson  Crusoe.  The  use  of  the  property  appar- 
•eutly  continued  as  before. 

On  October  26th  a  writ  of  attachment  was  sued  out  by 
the  defendant  The  Savery  House  Hotel  Company^  in  a  suit 
against  Thomas  W.  Prior,  Max  Godenrath,  and  the  Little 
Kobinson  Crusoe  Company,  and  placed  in  the  hands  of  a  con- 
stable, who  returned  that  by  virtue  thereof  he  levied  and 
attached  $108.66  in  money  and  the  scenery  and  curtains  of 
the  Little  Kobinson  Crusoe  Company,  "  but  the  property  so 
attached  was  released  and  returned  upon  receiving  the  bond 
herewith  returned."  The  bond  was  in  the  ordinary  form 
for  release  of  property  on  attachment.  The  scenery  and 
<5urtains  were  part  of  the  property  covered  by  said  chattel 
mortgage. 

A  witness  testified:  "I  do  not  think  the  constable  took 
the  property  away  from  the  Davidson  theater.  I  think  it 
was  turned  over  to  Mr.  Paulsen  on  Mr.  Paulsen's  giving  a 
bond.  It  never  was  returned  to  Mr,  Adams,  All  I  know 
is  that  this  writ  of  attachment  was  served,  and  Mr.  Paulsen 
^ave  a  bond.  It  was  turned  over  to  Mr.  Paulsen,  and  he 
took  possession  of  it  and  removed  the  property  from  the  city 
on  Saturday  night,  October  26th."  This  was  substantially 
all  the  material  evidence  oflFered  by  the  plaintiflF. 

At  the  close  of  his  evidence,  judgment  of  nonsuit  was 
entered,  from  which  the  pLaintiflf  appeals. 

For  the  appellant  there  was  a  brief  by  C.  H,  Hamilton^ 
attorney,  and  W.  J,  Turner^  of  counsel,  and  a  brief  in  reply 
and  oral  argument  by  J/r.  Hamilton. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Sylvester^  Scheiher  &  Orth. 

Dodge,  J.  Should  it  be  conceded,  as  the  appellant  con- 
tenils,  on  authority  of  Wintringham  v,  Lafoy^  7  Cow.  735, 
that  a  conversion  was  complete  upon  the  mere  levy  of  the 
attachment,  still  that  conversion  was  committed  by  the  con- 
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stable.  There  is  no  evidence  that  the  defendant  or  the  de- 
fendant's attorneys  instructed  the  constable  to  levy  on  the 
specific  property  claimed  to  belong  to,  and  be  in  the  posses- 
sion of,  the  plaintiff.  There  is,  indeed,  no  evidence  as  to 
how  the  writ  of  attachment  came  to  the  constable's  hands; 
bat,  if  it  were  conceded  that  it  so  came  to  his  hands  from 
either  the  defendant  or  its  attorneys,  still  from  that  act 
alone  no  liability  for  the  conversion  would  be  cast  upon  the 
defendant.  The  delivery  of  the  writ  would  authorize  the 
execution  of  it  only  by  levy  upon  the  property  of  the  debt- 
ors named  therein,  not  upon  the  property  of  others.  Drake, 
Attachment  (7th  ed.),  §  196;  Wdah  v.  Cochran,  63  N.  Y.  181; 
Cl^irk  V,  Woodruff,  83  N.  Y.  518,  525;  Howe  v.  Wilkins,  105 
X  Y.  322,  331;  Russell  v.  Walker,  150  Mass.  531.  It  is 
doubtless  true  that,  if  the  constable  do  levy  upon  the  prop- 
erty of  another,  the  plaintiff  may  be  liable  therefor  if  he  in- 
stigate such  levy  or  ratify  it  with  knowledge;  but  the  record 
is  barren  of  evidence  of  any  act  whatever,  by  the  defendant 
in  this  action  or  its  attorneys,  either  before  or  after  the 
lew  was  made.  True,  counsel  contends  that  some  inference 
of  approval  and  co-operation  may  be  drawn  from  the  fact 
that  defendant's  attorneys  witnessed,  and  one  of  them,  as 
notary,  took  the  verification  of,  the  release  bond ;  but  even 
that  fact  does  not  appear.  Nowhere  in  the  record  is  it 
shown  that  the  same  persons  who  now  appear  as  attorneys 
for  the  defendant  in  this  action  appeared  or  acted  for  it  in 
the  attachment  proceedings,  and  we  cannot  accept  the  as- 
sertion now  made  by  appellant's  counsel,  that  the  M.  M. 
Riley  and  Charles  A.  Orth  who  witnessed  the  release  bond 
were  attorneys  for  the  Savery  House  Hotel  Company  in  that 
proceeding,  as  a  substitute  for  evidence  on  that  subject,  even 
if  that  fact  were  material.  In  such  state  of  the  evidence, 
no  recovery  as  against  the  defendant  in  this  action  could 
have  been  justified,  and  the  judgment  of  nonsuit  was  proper. 
By  the  Court. —  Judgment  affirmed. 


112  SUPREME  COURT  OF  WISCONSIN.         [lOr 

Haring  v&  Hamilton  and  othera 


Habino,  Receiver,  Respondent,  vs.  Hamilton  and  others,. 

Appellants. 

April  so  —  May  IS,  1900. 

Pledge:  Voluntary  assignment:  Fraudulent  conveyances:  Intent:  Cor^ 
porations:  Misconduct  of  officers:  Liability  of  pledgee  of  stock. 

1.  An  assignment  and  transfer  of  stook  in  a  corporation  to  an  attorneys 
as  trustee  for  a  creditor  of  the  transferrer,  with  the  understanding 
and  agreement  that  any  surplus  remaining  in  the  hands  of  the- 
trustee  after  payment  of  the  creditor's  claims  should  be  immedi- 
ately returned  to  the  transferrer  by  the  trustee,  is  merely  a  trans- 
fer as  collateral  security  by  way  of  pledge,  the  surplus,  if  any,  re- 
maining the  property  of  the  pledgor. 

8l  a  debtor  pledged  practically  ail  his  property  to  an  attorney  as  trustee- 
for  the  debtor's  wife  to  secure  a  debt  substantially  less  than  the- 
value  of  such  property.  Held,  that  the  transaction  did  not  consti- 
tute au  assignment  for  the  benefit  of  creditors,  since  the  pledgor 
still  retained  a  valuable  interest  in  the  property,  which  was  subject 
to  execution  under  sec.  2988,  Stats.  1898. 

8.  An  intent  to  defraud  creditors  cannot  be  inferred  from  the  fact- 
that  an  insolvent  debtor,  by  paying  or  securing  one  creditor,  nec- 
essarily prevents  other  creditors  from  receiving  anything  or  as- 
much  as  they  would  otherwise  receive 

4  The  pledgee  of  practically  all  the  stock  in  a  corporation  is  not  liable- 
for  depreciation  in  the  value  of  the  corporate  property  due  to  the 
giving  of  a  mortgage  on  the  corporate  property,  by  its  officers,  in 
violation  of  an  injunction  against  the  corporation. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau^ 
kee  county:  J.  C.  Ludwig,  Judge.     Heversed. 

C.  H.  Hamilton^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Haring  ds  Frost, 
attorneys,  and  John  F.  Burke,  attorney  for  Edgewood  Dis- 
tilling Co.,  and  oral  argument  by  0.  L  llariiig. 

Cassoday,  0.  J.  On  July  3,  1897,  Waldheim  &  Witten- 
berg obtained  a  judgment  against  the  defendant  S.  R.  Mil- 
ler for  $203.61.  MiUer  appealed  from  that  judgment  to  this^ 
court,  and  the  same  was  affirmed  October  22, 1897  {Waldr 
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h>eim  v.  Miller^  97  Wis.  300).  After  the  remittitur  had  been 
filed  in  that  case,  execution  was  issued  on  that  judgment 
November  29,  1897,  and  returned  December  3,  1897,  as 
wholly  unsatisfied.  Thereupon,  and  on  or  about  December 
16, 1897,  proceedings  supplementary  to  such  execution  were 
commenced,  and  resulted  in  the  appointment  of  the  plaintiff, 
Haring^  as  receiver  therein,  March  17, 1898.  Pursuant  to 
an  order  of  the  court  made  April  16, 1898,  this  action  was 
commenced  by  the  plaintiff  as  such  receiver  to  reach  and 
recover  for  the  benefit  of  creditors  148  shares  of  stock,  of 
the  lawful  value  of  $100  each,  which  had  been  issued  by  the 
Sam  R.  Miller  Company  to  the  defendant  Samud  B,  Miller^ 
and  by  him  transferred  to  the  defendant  Charles  H.  Ilamil- 
ton  as  trustee  or  attorney  for  Katie  B,  Miller^  wife  of  Sam- 
uel R.  MiUer^  and  to  set  aside  such  transfer  as  having  been 
made  with  intent  to  defraud  the  creditors  of  Samud  li.  Mil- 
ler, The  defendants  Charles  H,  Hamilton^  Sam  uel  H,  Millery 
and  Katie  B.  Miller  severally  and  separately  answered  to 
the  effect  that  such  transfer  of  such  stock  was  made  to  se- 
cure a  bona  fide  indebtedness  due  from  the  defendant  SaTTir- 
uel  a.  Miller  to  his  wife,  Katie  B, 

Upon  the  trial  of  the  issues  thus  formed  there  were  found, 
in  effect,  the  facts  stated,  and  that  September  4,  1897,  the 
Sam  R.  Miller  Company  was  incorporated  and  organized 
under  the  laws  of  this  state,  with  a  capital  stock  of  $15,000, 
divided  into  150  shares,  of  $100  each;  that  on  that  day 
SarmidR.  Miller  turned  over  and  conveyed  to  that  corpora- 
tion all  of  his  tangible  property,  consisting  of  stock  in  trade, 
store  fixtures,  book  accounts,  and  assets,  and  received  in  ex- 
change therefor  the  150  shares  of  capital  stock  mentioned, 
of  which  148  shares  were  issued  directly  to  him,  and  one 
share  to  his  brother  John  C.  Miller,  and  the  other  share  to 
one  H.  R.  Johnson;  that  September  7, 1897,  Samuel  R,  Miller y 
as  the  sole  owner  thereof,  conveyed  the  148  shares  of  such 

stock  so  held  by  him  to  the  defendant  Cliarles  II.  Ilamiltony 
You  107—8 
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as  the  trustee  for  the  defendant  Katie  B.  Miller^  with  the 
understanding  and  agreement  that,  in  case  any  snrplos 
should  remain  in  the  hands  of  such  trustee  after  paying  her 
claims  against  Samttel  R,  Miller^  such  surplus  should  be  im- 
mediately returned  to  Samuel  Ji,  Miller  by  such  trustee; 
that  such  stock  constituted  all  the  property  of  any  value 
then  owned  by  Sarrmel  li.  Miller;  that  at  the  time  of  such 
transfer  Samj^el  R.  Miller  was  indebted  to  a  number  of  other 
persons  besides  his  wife,  in  large  amounts  of  money,  and  was 
insolvent,  and  knew  that  he  was  insolvent,  and  such  stock 
was  received  and  accepted  by  Hamilton  and  Katie  B.  with 
knowledge  of  such  insolvency,  and  such  conveyance  of  stock 
was  so  made  and  accepted  by  the  defendants  for  the  purpose 
and  with  the  intention  of  hindering,  delaying,  and  defraud- 
ing his  other  creditors,  including  Waldheim  &  Wettenberg 
and  the  Edgewood  Distilling  Company,  a  corporation,  which 
had  duly  intervened  herein  and  had  become  a  party  to  this 
action  July  9,  1898,  and  held  and  owned  a  judgment  duly 
recovered  against  Samuel  R,  Miller^  March  8,  1898,  for 
$443.72,  and  that  such  transfer  was  so  made  for  the  purpose 
of  giving  Katie  B,  Miller  a  preference  over  the  other  cred- 
itors of  her  husband;  that  at  the  time  of  such  transfer  Sam- 
uel R,  Miller  was  indebted  to  his  wife,  Katie  jff.,  in  the  sum 
of  upwards  of  $7,734.93  and  interest,  evidenced  by  two  cer- 
tain promissory  notes,  one  for  $4,734.93,  dated  September 
50,  1893,  bearing  seven  per  cent,  interest,  and  the  other  for 
$3,000  and  interest;  that  from  and  after  the  time  of  such 
transfer,  and  ever  since  September  7, 1897,  Sainuel  R.  MUler 
has  been  exercising  certain  rights  of  ownership  over  the 
stock,  with  the  knowledge  and  consent  of  Cliarlea  H.  nain- 
Uton  and  Katie  B,  Miller^  and  has  continued  to  act  as  a 
stockholder  and  officer  of  the  corporation;  that  Samuel  R. 
MiUer  was  duly  enjoined  from  conveying  and  interfering  in 
any  way  with  such  capital  stock  and  any  of  his  property  at 
the  time  of  the  appointment  of  such  receiver,  and  that  sub- 
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sequently  K(Uie  B.  MiUer  and  lTa?niUon  were  also  enjoined 
and  restrained  from  transferring  such  stock  and  the  prop- 
erty represented  thereby,  and  all  property  mentioned  in  the 
pleadings  in  this  action,  or  in  anyway  interfering  with,  dis- 
posing of,  or  conveying  the  same,  or  making  any  changes  in 
the  property  or  the  instruments  or  certificates  representing 
the  same,  which  injunctional  order  was  still  in  effect;  that 
August  5,  1898,  while  the  Sam  R.  Miller  Company  was  so 
enjoined,  he,  acting  as  president  of  the  company,  signed  and 
executed  what  purported  to  be  a  chattel  mortgage  to  secure 
the  payment  of  $2,500  to  Friedman,  Keiler  &  Co.,  of  Ken- 
tucky, on  which  $600  was  subsequently  paid ;  that  since  the 
commencement  of  this  action  the  148  shares  of  capital  stock 
mentioned  had  largely  depreciated  in  value,  in  at  least  the 
sum  of  $1,900,  on  account  of  such  chattel  mortgage  incum- 
brance, which  depreciation  resulted  from  the  acts  and  laches 
of  the  defendants;  that  immediately  after  the  appointment 
of  the  plaintiff  as  receiver,  and  before  the  commencement  of 
this  action,  to  wit,  March  21,  1898,  the  receiver  duly  de- 
manded the  return  of  such  shares  of  stock,  and  gave  due 
notice  of  his  appointment  as  receiver,  but  the  defendants 
refused  to  deliver  such  stock  to  the  plaintiff  as  such  receiver, 
and  the  defendant  Hamilton,  has  ever  since  held,  and  still 
continues  to  hold,  such  certificates  of  stock. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  such 
transfer  of  stock  by  Samud  R.  Miller  to  the  defendant 
Hamilion  as  trustee  for  Katie  B.  Miller  was  fraudulent,  and 
amounted  to  a  voluntary  assignment  with  unlawful  prefer- 
ences, and  that  such  assignment  was  void  and  contrary  to 
the  statute  in  such  case  made  and  provided ;  that  the  plaint- 
iff, as  receiver,  was  entitled  to  the  relief  prayed,  and  the  re- 
turn of  the  148  shares  of  capital  stock  mentioned,  for  dis- 
tribution under  the  order  of  the  court;  that  Katie  B.  Miller 
was  liable  to  the  plaintiff,  as  such  receiver,  for  the  deprecia- 
tion which  had  taken  place  in  the  value  of  such  148  shares 
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of  stock  since  March  21,  1898,  which  was  thereby  fixed  at 
$1,900, —  and  ordered  judgment  to  be  entered  in  favor  of 
the  phiintiff,  as  receiver,  against  the  defendants,  for  the  im- 
mediate transfer  and  delivery  of  the  148  shares  of  stock  by 
the  defendants  Hamilton  and  Katie  B.  MiUer  to  the  plaintiff, 
and,  further,  a  judgment  against  Katie  B,  Miller  for  $1,900 
damages  for  depreciation  of  stock,  and  for  the  costs  and  dis- 
bursements of  this  action. 

From  the  judgment  entered  upon  such  findings  accord- 
ingly, the  defendants  appeal. 

It  is  practically  undisputed  that  September  4,  1897,  the 
defendant  Samuel  R.  Miller  was  the  owner  of  two  saloons 
in  Milwaukee;  that  the  aggregate  stock  in  trade,  furniture, 
fixtures,  book  accounts,  and  assets  of  both  establishments, 
were  of  the  nominal  value  of  $21,000,  and  that  the  fair  cash 
valuation  of  the  same  was  about  $15,U00;  that  at  that  time 
the  corporation  known  as  the  Sam  R.  Miller  Company  was 
incorporated  and  organized  under  the  laws  of  this  state; 
that  the  capital  stock  of  such  corporation  was  $15,000,  di- 
vided into  150  shares,  of  $100  each;  that  thereupon  Samuel 
Ji,  Miller  conveyed  and  transferred  to  such  corporation  all 
of  such  property  of  both  such  saloons  in  consideration  of 
150  shares  of  such  stock,  of  which  148  shares  were  duly  is- 
sued to  Samuel  B,  Miller^  who  was  elected  president  thereof^ 
one  share  thereof  to  his  brother  John  C.  Miller,  who  was. 
elected  secretary  thereof,  and  the  other  share  thereof  to  II.  R. 
Johnson,  who  was  elected  vice  president  thereof;  that  the 
defendant  Ilamilton  had  been  attorney  for  Samuel  B,  MU- 
lerj  and  drew  the  articles  of  incorporation  of  the  company, 
and  superintended  the  organization  of  the  same;  that  at 
that  time  Samuel  B.  MiUer  was  indebted  to  his  wife,  the 
defendant  Katie  5.,  for  borrowed  money  which  he  had  used 
in  his  business,  which  the  court  finds  to  have  been  upwards 
of  $7,734.93,  evidenced  by  two  promissory  notes,  and  which 
indebtedness  the  defendants  claim  then  exceeded  $15,000^ 
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that  Mrs.  MMer  had  at  times  been  addicted  to  the  use  of 
morphine,  and  in  consequence  had  at  times  been  insane  and 
<;onfined  in  different  sanitariums;  that  some  two  years  prior 
to  the  formation  of  such  corporation  she  consulted  the  de- 
fendant UamUton^  as  an  attorney  at  law,  in  regard  to  her 
financial  affairs  with  her  husband,  and  at  that  time  executed 
to  him  a  general  power  of  attorney  in  fact,  to  act  for  her 
in  that  regard  in  any  manner  he  might  see  lit;  that  acting 
under  the  authority  given  by  that  power  of  attorney,  and 
for  the  purpose  of  securing  the  paj^ment  of  such  indebted- 
ness of  Samuel  R.  Miller  to  his  wife  Katie  B,^  he  procured 
the  formation  of  the  corporation  and  the  transfer  of  the 
property  to  the  same,  and  the  issuing  of  the  stock,  as  men- 
tioned, and  then,  three  days  afterwards  (being  September 
7,  1897),  he  induced  Samuel  R.  MiUer  to  assign  and  trans- 
fer to  him  the  148  shares  of  stock,  consisting  of  eight  sev- 
eral certificates,  as  trustee  or  attorney  in  fact,  and  as  col- 
lateral security  for  the  payment  of  such  indebtedness  to 
Katie  B.  MiUer. 

Such  assignment  and  transfer  of  the  stock  to  HamiUon 
were  made,  as  found  by  the  court,  "  with  the  understanding 
and  agreement  that  in  case  any  surplus  remain  in  the  bands 
of  said  trustee  after  paying  her  claims  against  her  husband, 
Samuel  R.  MiUer j  such  surplus  should  be  immediately  re- 
turned unto  the  said  Sam  R.  MiUer  by  the  said  trustee." 
This  simply  means  that  such  assignment  and  transfer  was 
made  as  collateral  security  by  way  of  pledge,  the  surplus,  if 
any,  remaining  the  property  of  the  pledgor.  There  is  no 
ckim  that  under  ch.  414,  Laws  of  1891  (sec.  1751,  Stats.  1898), 
such  pledge  could  not  be  legally  made  without  having  been 
entered  in  the  books  of  the  corporation.  H,  W,  WHght  Z. 
€o.  V.  Jlioson^  105  Wis.  153.  The  very  purpose  of  that  amend- 
ment was  to  authorize  such  transfer,  when  made  in  good  faith 
and  for  value,  without  such  entry,  and  to  make  the  same 
binding  upon  all  parties. 
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Bat  the  validity  of  the  transaction  is  challenged  by  the 
plaintiff  upon  other  grounds.  The  plaintiff  contends,  and 
the  court  found  as  matters  of  law,  in  effect,  that  the  trans- 
action amounted  to  a  voluntary  assignment  with  nnlawful 
preferences,  and  hence  was  contrary  to  the  statute  and  void, 
under  the  repeated  decisions  of  this  court,  citing  sees.  1693a, 
1694,  Stats.  1898;  Whifier  v.  Hoyt,  66  Wis.  227,  and  several 
other  cases  following  that  case.  This  court  has  frequently 
held  that  a  chattel  mortgage  given  by  an  insolvent  debtor 
to  secure  the  payment  of  a  debt  to  one  of  his  creditors  is  not 
an  "assignment  for  the  benefit  of  creditors,"  within  the 
meaning  of  the  statutes  or  decisions  cited.  Mejizeslieimer  v. 
Kennedy  J  75  Wis.  411;  Stevens  v,  Breen^  75  Wis.  595;  CrU^ 
r.  Ililjhard^  51,  B.  cfe  Co.  77  Wis.  199;  MlcheUtetter  v.  Weinery 
82  Wis.  298.  True,  the  giving  and  filing  of  a  chattel  mort- 
gage are  expressly  authorized  by  statute;  and  the  possession 
by  the  mortgagee  of  the  property  covered  by  the  mortgage, 
without  filing,  is  held  to  be  equivalent  to  filing.  Sec.  2314, 
Stats.  1898;  First  Nat,  Bank  v.  Damm^  63  Wis.  249;  Carey  v. 
Ziverpool  c&  L,  i&  O,  Ins,  Co,  92  Wis.  538,  540.  Such  mort- 
gage, being  given  for  security,  leaves  the  mortgagor's  inter- 
est in  the  property  covered  by  the  mortgage  subject  to  the 
debts  of  the  mortgagor.  Slaughter  v,  Bernards^  97  Wis.  184 ; 
Fred  Miller  B.  Co.  v,  Manasse,  99  Wis.  102.  The  same  is 
true  of  the  pledgor's  interest  in  the  property  pledged.  Thus, 
the  statute  expressly  declares  that "  when  goods  and  chattels 
shall  be  pledged  or  mortgaged  for  the  payment  of  money  or 
the  performance  of  any  contract  or  agreement  the  right  and 
interest  in  such  goods  of  the  person  making  such  pledge  or 
mortgage  may  be  sold  on  execution  against  him,  and  the 
purchaser  shall  acquire  all  his  right  and  interest,  and  shall 
be  entitled  to  the  possession  of  such  goods  and  chattels  on 
complying  with  the  terms  and  conditions  of  the  pledge  or 
mortgage."  Sec.  2988,  Stats.  1898.  Since  the  statute  (sec. 
1751)  expressly  authorized  Samuel  R.  Miller  to  pledge  the 
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stock  as  he  did,  and  since  his  ^' right  and  interest  in  such  '^ 
stock  was  liable  to  ^^  be  sold  on  execution  against  him,"  it  is 
very  manifest  that  KatU  B.^s  interest  in  the  stock  so  pledged 
was  measured  by  the  amount  of  her  debt  against  her  hus- 
band which  the  stock  was  pledged  to  secure,  and  not  by  the 
value  of  the  stock  itself.  MeCmcn  v.  RusseUy  84  Wis.  122, 
127.  It  follows  from  what  has  been  said  that  if  such  in- 
debtedness did  not  exceed  the  amount  mentioned  in  the  find- 
ings of  the  court,  and  the  stock  so  pledged  was  of  par  value, 
then  Samuel  R,  Miller  did  not  part  with  all  his  property, 
bat  continued  to  retain  a  large  amount  subject  to  execution 
against  him.  True,  it  is  said  that  Hamilton  received  the 
stock  so  pledged  as  trustee.  But  no  one  claims  that  he  re- 
ceived it  as  trustee  for  any  creditor  other  than  Mrs,  Miller, 
In  receiving  such  stock  as  such  pledge  he  acted  for  and  in 
behalf  of  Mrs.  Miller.  Undoubtedly  she  could  do  through 
him,  as  her  attorney  in  fact,  in  that  regard,  whatever  she 
could  herself  do.  It  is  verv  clear  that  the  transaction  did  not 
constitute  an  assignment  for  the  benefit  of  creditors,  within 
the  meaning  of  the  statutes  and  decisions  of  this  court  cited. 
It  is  to  be  remembered,  as  indicated  in  the  statutes  and 
several  of  the  cases  cited,  that  an  insolvent  debtor  is  at 
j^erfect  liberty  to  prefer  one  creditor  to  another,  if  he  re- 
frains from  making  an  assignment  for  the  benefit  of  his 
creditors.  Since  Samiid  li.  MilUr  did  so  refrain,  he  was  at 
liberty  to  secure  his  indebtedness  to  his  wife  in  preference 
to  other  creditors,  provided  he  did  so  in  a  lawful  manner. 

Counsel  for  the  plaintiff  contend,  and  the  court  found, 
that  such  stock  was  so  pledged  and  so  accepted  "  for  the 
purpose  and  with  the  intention  of  hindering,  delaying,  and 
defrauding  the  other  creditors  "  of  Samuel  R.  Miller,  After 
careful  examination  of  the  record,  we  are  convinced  that  the 
trial  court  reached  such  conclusion  on  the  theory  that,  when- 
ever an  insolvent  debtor  makes  payment  to  or  secures  one 
creditor  in  preference  to  others,  he  thereby  deprives  such 
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others,  or  some  of  them,  from  receiving  anything  or  as  much 
as  they  otherwise  would  have  received,  and  therefore  it  nec- 
essarily results  in  hindering,  delaying,  or  defrauding  such 
other  creditors,  and  hence  they  must  be  regarded  as  having 
so  intended.  But  this  court  has  repeatedly  held,  in  effect, 
that  an  insolvent  debtor  is  at  perfect  liberty  to  pay  in  good 
faith  some  of  his  creditors  in  full  or  in  part,  and  others  not 
at  all,  and  that  this  can  bo  done  without  any  intent  to  hin- 
der, delay,  or  defraud  creditors,  within  the  meaning  of  the 
statutes.  Sees.  2320,  2323.  True,  the  payment  in  good  faith 
by  an  insolvent  debtor  of  one  or  more  of  his  creditors  in  full 
may  result  in  defeating  others,  but  such  result  is  the  mere 
incident  to  the  preferring  of  one  creditor  to  another,  and 
hence  does  not  come  under  the  condemnation  of  the  statutes. 
The  object  to  be  attained  in  such  a  case  is  to  pay  in  good 
faith  an  honest  debt,  even  though  it  leaves  the  debtor  in  no 
condition  to  pay  any  other  debts.  It  is  only  when  the  ob- 
ject sought  to  be  attained  is  itself  vicious  that  the  statutes 
condemn  the  transaction.  ErdM  v.  Atwood^  79  Wis.  7,  8, 
and  cases  there  cited.  To  the  same  eflFect,  Bannister  v. 
Phelps,  81  Wis.  256;  Barr  v.  Church,  82  Wis.  382,  389; 
Bleiler  v,  Moore,  94  Wis.  385;  Koch  v,  Peters,  97  Wis.  492; 
Carey  v.  Dyer,  97  Wis.  554;  U,  B.  Claflin  Co,  v,  Grashon\, 
99  Wis.  356 ;   Cunningham  v,  Eagan,  102  Wis.  272. 

The  evidence  merely  goes  to  the  extent  of  proving  that 
at  the  time  of  making  the  pledge  Samuel  R,  Miller  was  be- 
ing pressed  by  his  creditors  and  was  insolvent,  but  expected 
and  intended  to  pay  all  his  debts  in  time.  Hamilton  testi- 
fied to  the  effect  that  when  he  received  the  stock  he  did  not 
know  that  Mr,  Miller  was  then  insolvent,  nor  that  the  stock 
so  pledged  w^as  practically  all  of  his  nonexempt  property, 
and  that  he  was  then  informed  by  Mr,  Miller  that  he  could 
pay  everybody  in  full,  unless  he  was  crowded  to  a  forced 
sale.  Some  of  the  cases  cited  go  to  the  extent  of  holding 
that,  to  render  a  chattel  mortgage  or  pledge  given  to  secure 
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a  honafide  debt  fraudulent,  it  is  not  enough  to  show  that 
the  creditor  knew  or  believed  that  the  debtor  was  insolvent 
and  intended  to  hinder,  delay,  or  defraud  creditors,  but  that 
it  must  be  shown  in  addition  that  the  creditor  participated 
in  such  intent.  ErdaU  v.  Atwood^  s^jpra;  BUiler  v.  J^loore^ 
supra;  Koch  v.  Peters^  supra;  II.  B.  Claflin  Co,  v.  Grashorn^ 
supra,  Hamilton  testified  that  whatever  he  did  was  to  pro- 
tect Mrs.  MiUeVy  as  far  as  possible,  and  for  that  purpose  he 
insisted  upon  Mr.  MiUer  pledging  the  stock,  as  he  did.  We 
fail  to  find  evidence  sufiicient  to  support  the  findings  that 
Mr.  MiUer  intended  anything  further  by  the  transaction 
than  to  secure  his  indebtedness  to  his  wife, —  much  less, 
that  Ilamiltonj  by  taking  such  security,  participateil  in  any 
intent  to  hinder,  delay,  or  defraud  Mr.  Miller^ s  other  cred- 
itors. 

As  indicated,  the  trial  court  found  that  in  violation  of  an 
injunction  the  corporation  on  August  5, 1898,  gave  a  chattel 
mortgage  to  a  Kentucky  party  upon  the  property,  upon 
which  there  was  still  due  and  unpaid  $1,900,  and  thereby 
■depreciated  the  value  of  the  property  to  that  extent,  and 
that  Mrs.  Miller  was  liable  in  damages  to  that  amount  for 
^ach  depreciation.  Upon  what  theory  tbe  trial  court  reached 
such  conclusion,  we  are  unable  to  perceive.  Counsel  seem 
to  argue  that,  because  Hamilton  held  the  stock  for  her,  she 
was  liable  for  the  acts  of  the  officers  of  the  corporation  in 
giving  the  mortgage.  We  are  unable  to  perceive  any  force 
to  such  argument.  There  is  no  claim  that  Mrs,  Miller  or 
her  attorney  in  fact  violated  any  injunction,  and  we  per- 
ceive no  good  reason  for  holding  her  liable  for  the  conduct 
of  others. 

Hi/  the  Court —  The  judgment  of  tbe  superior  court  of 
Miiwankee  county  is  reversed,  and  the  cause  is  remanded 
with  direction  to  dismiss  the  complaint. 
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f  108  m     n^LiEN,  Administratrix,  Appellant,  vs.  Chicago  &  North- 

WESTERN  Railway  Company,  Respondent. 

April  30— May  15, 1900. 

Railrocuis:  Injury  cav^ing  death  of  engineer:  Repairing  engine:  Failure 
to  give  warning:  Collision:  Contributory  negligence. 

While  a  train  was  standing  on  a  sidetrack  within  a  few  car  lengtha 
of  another  train  headed  in  the  opposite  direction,  the  engine  of 
which  was  engaged  in  switching,  the  engineer,  without  setting  the 
brakes  or  giving  any  signal  or  warning  of  any  kind  either  to  hia 
own  crew  or  to  the  crew  of  the  other  train,  crawled  under  his  en- 
gine for  the  purpose  of  making  repairs  and  remained  there  a  con- 
siderable length  of  time,  until  the  rear  end  of  his  train  was  struck 
by  the  other  train  and  his  engine  impelled  forward  several  feet> 
fatally  injuring  him.  Before  going  under  the  engine  the  engineer 
knew  tliat  his  fireman  was  at  work  in  such  a  position  that  it  would 
be  practically  impossible  for  him  to  see  any  movement  of  the  other 
train  or  signal  to  its  crew.  Held,  that  the  deceased  was  guilty  of 
contributory  negligence  precluding  a  recovery  by  his  personal  cep- 
resentative. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Orren  T.  Williams,  Judge.     Affirmed, 

The  plaintiff  sues  as  administratrix  to  recover  for  the 
death  of  Charles  Ilulien,  her  husband,  which  occurred  Au- 
gust 3,  1894,  at  a  station  called  Wittenberg,  in  Shawano 
count V.  The  deceased  was  a  locomotive  ent^ineer,  and  was 
employed  as  such  by  the  defendant  at  the  time  of  his  death, 
and  had  been  so  employed  for  eight  or  nine  years  previ- 
ously. Upon  the  day  of  his  death  he  was  operating  an 
engine  attached  to  freight  train  No.  43  upon  the  defendant's 
road.  This  train  was  going  north,  and  had  arrived  at  Wit- 
tenberg at  about  9  o'clock  a.  m.,  and  pulled  in  upon  the  pass- 
ing track  at  said  station,  which  was  located  east  of  the  main 
track.  There  was  another  side  track  at  said  station,  west  of 
the  main  track,  which  was  used  for  loading  and  unloading 
freight  cars.     Shortly  after  train  No.  43  pulled  in  upon  the 
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passing  track,  freight  train  No.  50  arrived  at  the  statioa 
from  the  north,  and  passed  down  on  the  main  track,  and 
backed  in  from  the  south  upon  the  passing  track,  and  stopped 
with  its  caboose  two  or  three  car  lengths  south  of  the  rear 
end  of  freight  train  No.  43.  These  two  freight  trains  were 
waiting  upon  the  passing  track  for  the  regular  passenger 
train  going  south  to  pass  upon  the  main  track.  While  thus 
waiting,  the  engine  attached  to  train  No.  50  was  detached 
from  the  train,  with  several  cars,  and  commenced  to  do 
switching  upon  the  west  side  track.  While  so  engaged,  the 
passenger  train  came  in  and  went  south.  Soon  after  the  ar- 
rival of  train  No.  50,  the  deceased  left  the.  cab  of  his  engine, 
taking  his  fireman  with  him,  and  got  down  upon  the  east  side 
of  his  engine,  and  went  under  the  engine  for  the  purpose  of 
tightening  the  wedge  which  holds  the  driving  box  in  posi- 
tlon;  his  fireman  at  the  same  time  being  engaged  in  tighten- 
ing a  jam  nut  upon  the  east  side  of  the  engine.  Upon  leav- 
ing the  cab,  the  deceased  did  not  set  the  brakes  upon  his 
engine  or  upon  the  train,  although  six  or  seven  of  the  for- 
Avard  cars  had  air  brakes  connected  with  the  engine ;  nor 
did  the  deceased  or  his  fireman  notify  any  of  the  train  crew 
that  the  engineer  was  going  under  the  engine,  nor  did  they 
notify  any  of  the  crew  of  train  No.  50  of  that  fact,  nor  was 
any  signal  placed  at  the  rear  end  of  train  No.  43.  After  the 
deceased  had  been  under  his  engine  some  five  minutes  (the 
passenger  train  having  in  the  meantime  passed  south)^ 
the  engine  of  train  No.  50  backed  in  again  upon  the  passing 
track  with  some  cars,  and  backed  against  the  other  part  of 
train  No.  50,  which  had  been  left  upon  the  passing  track, 
and  backed  up  so  far  that  the  caboose  was  forced  against 
the  caboose  of  train  No.  43,  impelling  it  forward  some  ten  or 
twelve  feet,  and  fatally  injuring  the  deceased,  who  was  still 
under  his  engine,  from  which  injuries  the  deceased  died  in  a 
few  hoars. 

A  number  of  rales  of  the  defendant  company  were  put  in 
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-evidence,  among  which  was  rule  74,  which  reads  as  follows: 
^'(74)  A  red  flag  by  day  and  a  red  light  by  night,  placed  on 
the  end  of  a  car  on  side  track,  denotes  that  car  inspectors 
are  at  work  under  the  car  or  train.  The  car  or  train  thus 
protected  must  not  be  coupled  to  or  moved  until  the  red 
signal  is  removed  by  the  car  inspectors.  When  a  car  or  train 
standing  on  a  siding  is  protected  by  red  signals,  other  cars 
must  not  be  placed  in  front  of  it,  so  that  the  red  signal  will 
t>e  obscured,  without  first  notifying  the  car  inspector,  that 
he  may  protect  himself.  This  rule  applies  to  trainmen, 
switchmen,  or  other  employees  who  are  under  cars  or  en- 
gines, inspecting,  repairing,  or  chaining  up." 

These  facts  appearing  by  the  plaintiflf's  testimony,  a  mo- 
tion for  nonsuit  was  granted,  and  from  judgment  thereon 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  J.  W.  Wegner  and 
Timlin^  Glicksman  <&  Conway,  and  oral  argument  by  Mr. 
Wegner. 

For  the  respondent  there  was  a  brief  by  Fish,  Gary,  JJpham 
'd!  Black,  attorneys,  and  Edward  M.  Hyzer,  of  counsel,  and 
oral  argument  by  John  T.  Fish. 

WiNSLow,  J.  We  shall  consider  but  one  question  in  this 
case,  and  that  is  the  question  as  to  whether  the  plaintiff^s 
intestate  was  guilty  of  contributory  negligence.  Upon  this 
questioti  the  material  facts  are  that  while  his  train  was 
standing  on  the  passing  track,  with  another  train  standing 
within  two  or  three  car  lengths,  whose  engine  was  engaged 
in  switching,  th.e  deceased  left  the  cab  of  his  engine  with 
his  fireman,  and  crawled  under  his  engine  for  the  purpose 
of  tightening  the  wedge  which  holds  the  driving  box  in 
position,  the  fireman  being  engaged  at  the  same  time  in 
tightening  a  jam  nut.  Before  going  under  the  engine  he 
did  not  set  the  brakes  of  his  engine  or  train,  although  six  or 
seven  cars  on  the  forward  end  of  the  train  had  air  brakes 
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connected  with  the  engine.  He  notified  none  of  the  train 
crew  of  his  own  train,  save  the  fireman  who  was  assisting" 
him;  he  gave  no  warning  to  the  crew  of  the  other  train. 
He  placed  no  flag  or  warning  at  the  end  of  his  train,  and 
he  placed  himself  in  a  spot  where  he  could  see  nothing  of 
the  movements  of  the  train  in  his  rear.  He  placed  his  fire- 
man upon  the  east  side  of  the  engine,  where  it  was  practi- 
cally impossible  for  him  to  see  any  movement  of  the  other 
train,  or  signal  to  its  crew.  While  in  this  situation  his  train 
was  moved  forward  by  the  impact  of  the  train  in  the  rear, 
and  he  was  killed.  It  may  be  assumed,  for  the  purposes  of 
the  case,  that  the  employees  on  the  other  train  were  negli- 
gent in  allowing  their  train  to  strike  and  move  the  intestate's. 
train,  and  it  may  also  be  assumed  that  the  intestate,  while  . 
tightening  the  wedge,  was  engaged  in  "operating"  his  en- 
gine, within  the  meaning  of  ch.  220,  Laws  of  1893  (sec.  1816, 
Stats.  1898),  although  these  points  are  not  decided,  and  no 
opinion  is  intimated  upon  either  of  them;  and  still,  if  it 
conclusively  appears  that  the  deceased  was  guilty  of  con- 
tributory negligence,  the  plaintiff  cannot  recover.  Upon 
the  facts  stated,  we  are  convinced  that  it  must  be  said  as 
matter  of  law,  that  the  deceased  was  negligent  in  going 
under  his  engine  as  he  did,  irrespective  of  any  rule.  Rule  74,. 
which  is  set  forth  in  the  statement  of  facts,  simply  empha- 
sizes the  negligence  and  makes  it  more  glaring.  The  mere 
statement  of  the  facts  seems  the  most  convincing  argument. 
Common  sense  must  say  that  an  engineer  who  thus  goes. 
under  his  engine,  and  remains  there  a  considerable  time, 
leaving  the  brakes  unset,  with  no  signal  or  warning  of  any 
kind,  while  another  engine  is  operating  on  the  same  track  in 
close  proximity,  takes  his  life  in  his  hand.  To  say  that  such 
condnct  is  ordinary  care,  or  that  it  may  become  such  by  proof 
that  others  have  done  it  and  escaped  with  their  lives,  is  ta 
part  company  with  reason.  The  nonsuit  was  right. 
By  ike  Court, —  Judgment  aflBrmed. 
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Desmond  vs.  MoNamara  and  another,  Respondents,  and 

McNamara,  Appellant. 

April  so— May  15,  1900. 

Deeds:  Covenants  against  incumbrances:  Parol  evidence:  Aeceptanoe: 
Assumption  of  debt:  Execution  of  renewal  mortgage  by  grantee, 

1,  Where  a  deed  expressly  provides  that  the  grantees  assume  and  agree 
to  pay  off  a  mortgage  on  the  property  conveyed,  or  expressly  ex- 
cepts a  mortgage  thereon  from  the  covenant  against  incumbrances, 
parol  evidence  is  inadmissible,  in  the  absence  of  fraud  or  mistake, 
to  show  that  at  the  time  of  the  conveyance  the  grantor  agreed  to 
take  care  of  such  incumbrances. 

"2.  The  acceptance  of  the  deed  in  such  case  was,  in  effect,  an  express 
promise  on  the  part  of  the  grantees,  in  respect  to  such  incum- 
brances, to  all  intents  and  purposes  the  same  as  if  signed  by  them. 

S,  Where  property  is  purchased  subject  to  a  mortgage,  the  execution 
of  a  new  mortgage  by  the  purchaser  when  the  old  one  matures  is 
merely  a  recognition  and  affirmation  of  his  previous  agreement 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
\ee  county:  D.  H.  Johnson,  Circuit  Judge.    Reversed, 

Action  to  foreclose  a  mortgage.  The  respondents,  Eliza- 
heth  McNamara  and  Mary  Ann  McNamara^  and  the  appel- 
lant, Frauds  S.  McNamara^  all  joined  as  defendants,  were 
each  personally  liable  for  the  mortgage  indebtedness.  The 
only  contest  was  between  appellant  and  respondents.  Issue 
was  joined  between  them  by  the  answer  of  respondents  duly 
served  upon  appellant,  and  his  answer  thereto.  That  issue 
was  in  respect  to  whether  appellant  was  bound  to  protect 
the  respondents  against  liability  for  the  mortgage  indebted- 
ness. The  court  found,  as  facts,  on  such  issue,  that  for  a 
<;onsiderable  period  of  time  prior  to  January  24,  1894,  the 
respondents  were  in  the  employ  of  their  father  under  a  con- 
tract fo»  hire;  that  on  said  day  the  appellant,  for  a  good 
and  valuable  consideration,  sold  and  conveyed  the  mort- 
gaged premises  to  the  respondents,  which  premises  were 
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then  ittcumbered  by  a  mortgage  in  place  of  which  the  mort- 
gage in  suit  was  subsequently  given;  that  appellant  agreed 
to  pay  the  mortgage  indebtedness  and  to  cause  the  land  to 
be  relieved  of  the  incumbrance  thereon  at  the  maturity  of 
such  debt;  that  when  the  note  evidencing  such  debt  ma- 
tured, appellant  induced  the  respondents  to  remortgage  the 
property  to  secure  their  note  of  $2,500  to  pay  it,  he  guaran- 
teeing in  writing  the  payment  thereof,  and  verbally  prom- 
ising the  respondents  to  take  care  of  the  same;  that  after  * 
the  conveyance  of  the  property  to  respondents  as  aforesaid, 
the  father  paid  the  interest  on  the  mortgage  and  also  paid  the 
taxes  on  the  property  up  to  1897;  that  this  action  is  to  en- 
force such  mortgage.  On  such  facts  judgment  was  rendered 
against  appellant  and  in  favor  of  respondents  for  the  total 
amount  of  the  mortgage  indebtedness  and  for  costs  recovered 
by  plaintiff  against  the  defendants,  and  for  the  costs  of  liti- 
gating the  issue  between  respondents  and  appellant. 

J.  E,  Wildish,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  BlaU^Mey  <& 
Burke  J  and  oral  argument  by  -4.  S.  Blatcldey. 

Mabshall,  J.  It  is  contended  that, the  finding,  that  there 
was  a  valuable  consideration  to  support  the  conveyance  of 
the  property  by  appellant  to  respondents,  is  not  supported 
by  the  evidence;  that,  on  the  contrary,  the  evidence  shows 
clearly  that  the  only  consideration  for  such  conveyance  was 
the  relationship  existing  between  the  parties;  that  other- 
wise it  was  a  mere  gift.  We  do  not  deem  it  necessary  to 
decide  that  controversy,  but  will  say,  from  a  careful  exam- 
ination of  the  record,  we  have  not  been  able  to  discover, 
very  clearly  at  least,  that  it  supports  the  finding  of  the  trial 
court. 

If  the  finding,  that  appellant  agreed  to  pay  off  the  in- 
cumbrance at  the  time  the  conveyance  of  the  land  was 
made,  is  not  supported  by  competent  evidence,  waiving  the 
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question  of  whether  there  was  any  consideration  to  support 
such  a  promise,  then,  manifestly,  the  judgment  is  wrong  and 
must  be  reversed. 

There  were  two  deeds.  The  evidence  satisfactorily  shows 
that  they  were  delivered  at  the  same  time  and  that  one  was- 
intended  as  much  as  the  other  to  be  the  means  of  vesting^ 
the  title  to  the  property  in  the  respondents.  The  purpose- 
of  making  two  deeds  appears  to  have  been  to  enable  each 
of  the  grantees  to  have  evidence  of  her  interest  in  the  prop- 
erty. In  one  of  the  deeds  the  grantees  expressly  assumed 
and  agreed  to  pay  off  the  incumbrance  on  the  property;  in 
the  other,  the  covenant  against  incumbrances  expressly  ex- 
cepted the  mortgage  thereon,  indicating,  as  clearly  as  such 
an  exception  can,  that  the  grantees  were  bound  to  pay  ofif 
the  incumbrance,  to  the  extent  of  the  propert}^  at  all  events. 

The  finding,  that  appellant  agreed  to  pay  the  mortgage 
indebtedness  secured  by  the  mortgage  in  suit,  was  based 
wholly  on  testimony  of  the  respondents  that  the  appellant,, 
when  the  deed  was  made,  promised  to  do  so,  and  repeated 
such  promise  when  the  new  mortgage  was  made.  No  fraud 
is  claimed,  as  we  understand  it,  or,  if  claimed,  none  was 
found  and  none  established  by  the  evidence  that  would  vary 
the  relations  between  the  parties  as  evidenced  by  the  writ- 
ings to  which  we  have  referred.  When  the  respondents' 
signed  the  note  and  mortgage  in  suit,  the  evidence  shows, 
they  fully  understood  that  they  thereby  assumed  the  mort- 
gage indebtedness,  as  between  them  and  the  mortgagee. 
But  they  say  they  relied  upon  the  promise  of  their  father,, 
made  when  the  deeds  were  delivered  to  them,  to  take  care 
of  such  indebtedness,  and  the  repetition  of  such  promise 
when  the  mortgage  in  suit  was  made.  So  the  case,  on  this^ 
branch,  on  the  evidence,  comes  down  to  this:  Can  the  trans- 
fer of  the  property,  indicating  by  its  terms  that  the  grantor^ 
as  between  himself  and  the  grantees,  was  absolved  from  all 
responsibility  by  the  mortgage  indebtedness,  be  varied  by 
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parol?  On  that  point  it  is  immaterial  whether  one  of  the 
deeds  accomplished  the  transfer  of  the  property,  so  that  the 
other  did  not  affect  the  transaction,  or  which  one  of  the 
deeds  effected  the  result,  because  both  indicate  that,  as  be- 
tween the  parties  thereto,  the  property,  at  least,  was  dedi- 
cated to  the  payment  of  the  mortgage  indebtedness  men- 
tioned therein,  and  that  the  consideration  for  the  conveyance 
was  in  part  the  payment  of  such  indebtedness. 

The  only  difference  between  the  conveyance  subject  to 
the  incumbrance  and  the  one  with  the  added  clause  whereby 
the  grantees  assumed  and  agreed  to  pay  off  such  incum- 
brance, is  that  by  the  former  the  purchasers  agreed  that  the 
property  should  be  liable  for  the  indebtedness  and  that  they 
would,  to  that  extent,  protect  the  vendor  from  personal  lia- 
bility therefor,  while  by  the  latter  they  agreed  to  the  same, 
and  further,  to  be  personally  liable  for  the  indebtedness  to 
the  mortgagee.  Jones,  Mortgages,  §§  736,  751.  In  either 
case  the  acceptance  of  the  deed  was,  in  effect,  an  express 
promise  in  writing,  on  the  part  of  the  purchaser,  in  respect 
to  the  payment  of  the  mortgage  indebtedness  out  of  the 
property,  to  all  intents  and  purposes  the  same  as  if  it  were 
signed  by  them.  That  is  the  effect  of  the  decisions  in  this 
and  other  courts.  Enos  v,  Sanger^  96  Wis.  150;  Jones,  Mort- 
gages, §  751. 

So  the  question  presented  here  does  not  come  within  the 
rule  that  where,  in  part  performance  of  an  entire  contract, 
a  written  agreement  is  made  as  to  one  portion  of  it,  the  bal- 
ance can  be  established  by  parol ;  nor  the  rule  that  a  dif- 
ferent consideration  than  that  mentioned  in  the  deed  may 
be  shown  by  parol,  so  far  as  not  inconsistent  with  the  writ- 
ing. The  attempt  here  is  to  vary  by  parol  the  express  writ- 
ten covenant  in  the  grantor's  deed  that  the  title  to  tho 
property  described  in  it  was  conveyed  subject  to  the  mort- 
gage of  $2,600  to  be  paid  by  the  property  or  on  account  of 

it,  and  vary  the  written  agreement  of  the  grantees  that,  to 
Voi^  107—9 


130  SUPREME  COURT  OF  WISCONSIN.         [107 

Desmond  ▼&  McNamara  and  others. 

the  extent  of  the  property,  at  least,  they  would  be  responsible 
to  the  grantor  for  such  payment.  No  authority  has  been 
cited  to  our  attention  to  warrant  such  a  disturbance  of  a 
written  agreement,  and  it  is  safe  to  say  that  none  exists,  ex- 
cept in  cases  of  fraud  or  mistake,  where  the  purpose  was  to 
avoid  the  writing  on  that  ground  or  to  secure  its  reforma- 
tion. 

While  it  is  true  that  deeds  are,  in  some  respects,  an  ex- 
ception to  the  general  rule  that  writings  between  parties 
evidencing  their  agreements  cannot  be  varied  by  parol,  that 
exception  has  never  been  extended  so  as  to  authorize  the 
contradiction  or  variation  of  any  part  of  the  agreement  ex- 
pressed in  its  entirety  in  the  deed.  It  has  been  generally 
confined  to  variations  or  explanations  of  that  part  of  the 
deed  which,  as  to  the  grantor,  is  a  mere  receipt  for  purchase 
money,  or  of  some  portion  of  the  instrument  covering  a  dis- 
tinct part  of  the  oral  agreement  in  execution  of  which  the 
deed  was  made,  and  not  inconsistent  therewith. 

It  is  uniformly  stated  in  the  books  that  oral  testimony  is 
inadmissible  to  establish  facts,  even  in  relation  to  the  con- 
sideration in  a  deed,  which  are  directly  inconsistent  with 
the  writing.  Jones,  Ev.  §  499;  Flynn  v.  Bourneuf^  143 
Mass.  277;  KicUandv.  Menusha  W.  W.  Co,  68  Wis.  34;  Becker 
V.  Knttdsorhj  86  Wis,  14;  Beckman  v,  Beckman^  86  Wis.  655; 
Salier  v.  Bank  of  Eau  Claire^  97  Wis.  87;  Morgan  v.  Soiith 
Milwaukee  Z.  F.  Go.  97  Wis.  275;  Stitesv.  Thompsony  98  Wis. 
330;  Perkins  v.  McAvliffe,  105  Wis.  582. 

This  and  other  courts  have  held  that  the  agreement  dis- 
tinctly stated  in  a  deed  cannot  be  contradicted  or  varied 
any  more  than  in  any  other  written  instrument.  Powers 
V.  Spavlding,  96  Wis.  487,  489 ;  Unger  v,  Smiljiy  44  Mich.  22 ; 
Flynn  v,  Boumeuf  supra. 

Each  of  the  cited  cases,  in  principle,  involved  the  precise 
question  before  us.  In  Powers  v.  Spavlding  there  was  a 
covenant  against  all  incumbrances  except  certain  improve- 
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ment  taxes,  which  the  grantee  assumed  and  agreed  to  pay 
in  place  of  the  grantor.  Evidence  to  show  a  parol  agree- 
ment pursuant  to  which  the  deed  was  made,  limiting  the 
amount  of  the  incumbrances  for  special  assessments  which 
the  purchaser  was  to  pay,  was  held  inadmissible. 

In  Flynn  v,  Boumeuf^  the  deed  contained  a  general  cov- 
enant against  incumbrances.  Evidence  to  show  that  there 
was  an  oral  agreement  pursuant  to  which  the  deed  was  made, 
that  the  purchaser  would  pay  a  particular  improvement  tax 
lien  on  the  property,  was  held  inadmissible. 

In  Unger  v.  Smith  the  deed  was  made  subject  to  a  mort- 
gage which  the  purchaser  assumed  and  agreed  to  pay.  Evi- 
dence to  show  that  there  was  an  oral  agreement  that  the 
seller  would  furnish  the  money  to  the  purchaser  with  which 
to  pay  oflf  the  incumbrance  was  held  inadmissible.  Such 
evidence,  said  the  court,  would  be  clearly  inconsistent  with 
the  agreement  contained  in  the  deed. 

The  conclusion  reached  is  that  the  agreement  as  to  the 
$2,500  mortgage,  evidenced  by  the  deed,  to  the  effect  that 
at  least  no  obligation  should  rest  on  the  grantor  to  pay  it 
for  the  benefit  of  his  grantees,  must  stand  as  the  entire  con- 
tract between  the  parties  on  that  subject.  It  is  not  open  to 
variation  or  contradiction  by  parol  evidence.  When  the 
second  mortgage  was  given,  which  the  respondents  signed, 
they  merely  recognized  and  affirmed  what  they  had  previ- 
ously agreed  in  writing  to  do. 

By  the  Court. —  The  judgment  against  the  appellant  and 
in  favor  of  respondents  is  reversed,and  the  cause  remanded 
with  directions  to  render  judgment  in  favor  of  Francis  S. 
McNamara  against  his  codefendants  for  his  costs  and  dis- 
bursements incurred  in  the  trial  of  the  issue  raised  by  the 
answer  of  such  codefendants  and  the  appellant's  answer 
thereto. 
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tm  m      MoAuLiFFE,  Assignee,  Respondent,  vs.  Joboenson  and  others. 

Appellants,  and  Eoelhoff,  Respondent. 

Apra  so  —  May  16,  1900. 

Mechanics^  liens:  Wells:  Use  of  machine:  Partnership:  Evidence:  Judg- 

tnentt 

1.  The  owner  of  a  well-boring  machine  used  in  the  construction  of  a 

well,  who  had  hired  it  to  the  contractor,  is  not  entitled  to  a  sub- 
contractor's lien  for  its  use  under  sec.  8315,  Stats.  1898,  giving  sub- 
contractors a  lien  on  the  land  on  which  a  well  is  constructed  for 
work  or  labor  performed  or  materials  furnished  in  digging  it 

2.  Where  every  reasonable  probability,  except  E.'s  denial,  tended  to 

show  that  J.  and  R  were  partners  in  digging  a  well,  such  denial 
is  held  to  have  been  so  weakened  by  his  admissions  and  want  of 
frankness  and  by  the  evasive  and  equivocal  character  of  his  testi- 
mony on  cross-examination,  as  not  to  support  a  judgment  giving 
him  a  subcontractor's  lien. 
8.  The  lien  for  the  construction  of  a  well  being  limited  to  one  acre 
where  the  land  is  situated  in  a  city,  it  is  error  in  such  a  case  to 
single  out  and  adjudge  a  lien  upon  any  given  portion  of  a  tract 
containing  several  acres,  in  the  absence  of  evidence  locating  the 
well  upon  any  specific  acre. 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Reversed, 

The  defendant  Grant  Marble  Company  is  the  equitable 
owner  of  the  land  described  in  the  complaint,  the  title 
thereof  being  held  in  the  name  of  the  defendant  William  J. 
Grant  for  convenience.  In  March,  1898,  the  Grant  Marble 
Company  employed  the  defendant  Jorgenson  to  drill  a  well 
•  upon  its  property.  The  latter,  through  the  defendant  Egel- 
hoff^  secured  of  the  plaintiff  the  right  to  use  a  steam  well- 
boring  machine  held  by  plaintiff  as  assignee,  and  used  it 
in  boring  the  well  thirty-two  days.  The  plaintiff  brings 
this  action  to  enforce  a  mechanic's  lien  upon  the  MarbU 
Company^s  property  for  the  use  of  said  machine.  The  land 
described  in  the  complaint  consists  of  three  and  three-fourths 
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acres,  situate  in  the  city  of  Milwaukee.  Egdhoff  was  made 
defendant)  as  having  filed  a  lien  for  materials  furnished  and 
labor  performed  for  Jorgenson  in  the  construction  of  the  well 
in  question.  The  complaint  and  the  answer  of  the  defend- 
ant Egdhoff  set  out  the  rights  claimed  by  them  by  appro- 
priate allegations.  The  other  defendants  put  such  claims  in 
issue,  and  the  answer  of  Jorgenson  alleges  a  partnership  be- 
tween himself  and  the  defendant  ^^Z^tjT ^^  ^l^^gi^S  ^^d 
boring  the  well,  and  admits  payment  in  full  to  him  for  the 
work  so  done.  The  court  found  that  plaintiff  was  entitled 
to  $64  from  Jorgenson  for  the  use  of  the  machine,  and  gave 
him  a  lien  upon  the  lands  described  in  the  complaint.  It 
also  found  that  Jorgenson  was  indebted  to  Egelhoff  in  the 
sum  of  $134.35  for  material  furnished  and  delivered  and 
labor  performed  in  the  drilling  of  the  well;  that  of  this 
amount  certain  items,  amounting  to  $34.02,  were  not  such 
as  to  entitle  him  to  a  lien.  Judgment  was  entered  giving 
him  a  lien  on  the  premises  as  a  subcontractor  for  the  amount 
found  lienable  and  for  a  personal  claim  against  Jorgenson 
for  the  remainder.'  It  also  gives  plaintiff  a  lien  for  the 
amount  of  his  claim.  The  liens  claimed  are  given  upon  the 
east  one  acre  of  the  land  described  in  the  complaint  accord- 
ing to  a  certain  plat  attached  to  the  judgment.  Jorgenson^ 
Granty  and  the  Marble  Compcmy  have  appealed,  the  first 
from  the  entire  judgment,  and  the  others  from  those  por- 
tions affecting  their  interests. 

For  the  appellants  there  was  a  brief  by  Wmkler^  Flan- 
dersj  Smithy  BoUum  <&  VUaSy  and  oral  argument  by  F.  H. 
Hemington.  To  the  point  that  plaintiff's  claim  being  simply 
for  the  rent  or  use  of  the  machine,  he  is  entitled  to  no  lien, 
they  cited  Lohman  v,  Peterson^  87  Wis.  227;  Staaidard  O. 
Co.  V.  Lane^  75  "Wis.  636;  Oppenheimer  v.  Morrdl,  118  Pa. 
St.  189;  Harrison  v.  Homceopaihio  Asso.  134  Pa.  St.  658, 566; 
Basshor  v.  B,  <&  0.  R.  Co.  65  Md.  99, 103;  Phillips,  Mechan- 
ics' Liens,  §§  158, 159, 162;  Lamhard  v.  Pike,  33  Me.  141; 
Baum  V.  Covert,  62  Miss.  113. 
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For  the  respondents  there  was  a  brief  by  John  J.  McAvr 
liffe  and  Adolph  O.  Schwefely  and  oral  argument  by  Mr. 
McAvliffe. 

Bardeen,  J.  1.  Plaintiff  has  no  lien  unless  it  is  given 
hira  by  virtue  of  sees.  3314,  3315,  Stats.  1898.  The  former 
section  provides,  in  substance,  that  every  person  who,  as 
principal  contractor,  performs  any  work  or  labor  or  fur- 
nishes any  material  in  digging  or  constructing  any  well 
shall  have  a  lien  upon  the  interest  of  the  owner  in  the  land 
upon  which  the  same  is  situated,  not  exceeding  one  acre  if 
within  the  limits  of  a  city.  Sec.  3315  provides  substantially 
that  every  person  who,  as  subcontractor  of  the  principal 
contractor,  performs  any  work  or  labor  for  or  furnishes  any 
materials  to  the  parties  named  in  the  preceding  section, 
shall  have  the  lien  and  remedy  provided  by  that  chapter 
upon  performing  certain  conditions,  which  it  is  admitted 
were  performed  in  this  case.  Plaintiffs  right  to  a  lien  is 
based  upon  the  fact  that  he  hired  his  well-boring  machine 
to  Jorgenson^  who  had  the  contract  to  bore  the  well.  Laws 
giving  liens  to  mechanics  are  equitable  in  their  character, 
and  are  to  be  liberally  construed  to  advance  their  objects; 
yet  they  are  purely  statutory,  and  cannot  be  extended  by 
construction  to  cases  not  fairly  and  reasonably  within  their 
purview.  It  will  be  observed  that  the  statute  speaks  of 
"work  and  labor"  performed  or  "materials"  furnished. 
Under  no  permissible  theory  can  it  be  said  the  plaintiff  has 
furnished  any  "  materials "  that  entered  into  or  became  a 
component  part  of  the  well.  Whatever  right  he  has,  if  any, 
arises  from  the  use  ^of  his  machine.  When  he  hired  it  to 
Jorgenson^  to  all  intents  and  purposes  it  became  the  latter^s 
machine,  the  same  as  if  he  had  purchased  it  outright.  The 
plaintiff  did  no  manual  labor,  either  by  himself  or  his  serv- 
ants, toward  the  construction  of  the  well.  The  machine 
was  used  by  Jorgenson  as  though  it  was  his  own.  For  its 
use  in  connection  with  his  own  labors  he  would  have  been 
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entitled  to  a  lien;  not  for  the  usd  of  the  machine  alone,  bat 
because  with  his  labors  in  the  use  and  operation  of  the  ma- 
chine the  well  was  drilled.  The  case  is  not  unlike  Zohman 
V,  Peterson^  87  Wis.  227,  where  this  court  denied  the  right 
of  an  owner  of  oxen  hired  out  to  the  person  who  performed 
labor  in  hauling  ties  to  a  lien  upon  the  ties.  The  machine 
thus  used  is  ^'  the  plant  of  the  contractor,"  and  can  in  no 
sense  be  said  to  be  materials  furnished  or  used  in  the  drill- 
ing of  the  well.  Basshor  v.  B.  dk  O,  E,  Co.  65  Md.  99.  To 
permit  this  lien  to  stand  and  be  enforced  would  be  stretch- 
ing the  lien  law  beyond  any  reasonable  limit. 

2.  The  second  question  involved  in  this  case  is  whether 
Jorgenson  and  Egelhoff  were  partners  in  drilling  this  well. 
The  court  made  no  specific  finding  as  to  the  fact,  but  the 
conclusion  arrived  at  was  adverse  to  the  appellants'  con- 
tentions. Egdhoff  was  given  a  lien  for  materials  furnished 
by  him  to  Jorgenson  to  the  amount  of  $100.33,  and  a  personal 
judgment  for  $34.02.  This  finding  ought  not  to  be  disturbed 
unless  we  can  say  that  it  is  clearly  against  the  evidence. 
Jorgenson  testified  positively  that  such  partnership  existed. 
Egelhoff  denied  it,  but  at  the  same  time  admitted  that  he  had 
no  particular  arrangement  in  regard  to  the  deal,  only  that 
he  was  to  get  the  niachine  and. furnish  the  materials.  He 
also  admitted  that  the  materials  furnished  were  put  in  at 
cost  price.  After  much  evasion  and  shifting,  he  also  ad- 
mitted that  he  "  may  have  had  it  on  shares,"  and  that  he 
supposed  he  was  to  have  a  part  of  the  profits.  Independent 
of  his  denial,  every  reasonable  probability  in  the  case  tends 
to  show  that  he  was  interested  as  a  partner  in  the  contract. 
His  conduct  during  the  progress  of  the  work  is  not  reconcil- 
able upon  any  other  theory.  Add  to  this  his  want  of  frank- 
ness, and  the  evasive  and  equivocal  character  of  the  testi- 
mony given  by  him  on  cross-examination,  and  we  find  it 
impossible  to  give  much  weight  to  his  denial.  Upon  the 
whole  evidence  we  think  it  is  clearly  and  almost  conclusively 
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shown  that  he  was  a  partner  in  the  transaction,  and  not  en- 
titled to  enforce  a  lien  against  the  appellants.  - 

3.  If  it  were  admitted  that  the  liens  could  be  enforced, 
still  the  judgment  in  its  present  form  could  not  be  sustained. 
The  complaint  described  the  land  in  controversy  as  being 
within  the  limits  of  the  city  of  Milwaukee,  and  to  consist  of 
three  and  three-fourths  acres.  The  statute  only  allows  a  lien 
upon  one  acre  when  the  land  is  within  the  limits  of  a  city. 
No  evidence  was  offered  to  locate  the  well  upon  any  specific 
acre  of  land ;  hence  the  court  had  no  authority  to  single  out 
and  adjudge  a  lien  upon  any  given  portion  of  the  whole 
tract,  without  some  evidence  upon  which  such  a  determina- 
tion  could  be  based. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint  and  the  answer  of  the  defendant  Egelhoff. 
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Option  or  land  contract f  Forfeiture:  Failure  to  perform  conditions 
precedent:  Waiver:  Tender:  Sureties:  Liability  on  undertaking. 

t.  J.,  having  defaulted  under  a  contract  for  the  purchase  from  plaint- 
iffs of  certain  lands,  appealed  from  a  judgment  of  foreclosure  under 
that  contract,  S.  signing  the  undertaking  on  appeal  as  surety.  The 
judgment  having  been  affirmed  and  an  action  brought  on  the  un- 
dertaking, plaintiffs,  J.,  and  S.  entered  into  a  stipulation  whereby  in 
consideration  of  $325  then  paid  by  J.  and  $12,000  to  be  paid  by  J.*8 
wife  within  thirty  days,  the  said  lands  were  to  be  conveyed  to  J.'s 
wife,  the  action  dismissed,  and  the  surety  released.  This  stipula- 
tion was  afterwards  extended  for  sixty  days  by  a  writing  provid- 
ing, among  other  things,  that  the  sum  it  was  agreed  J.'s  wife  should 
pay  should  draw  interest.  Neither  writing  was  signed  by  J.'s  wife 
or  any  one  in  her  behalf.  Except  a  small  payment  by  J.  no  pay- 
ment or  tender  was  made  within  the  time  limit    Held,  that  both 
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writings  constituted  options  to  buy  at  a  given  price,  and  not  con- 
tracts for  the  sale  of  lands;  that,  the  conditions  prescribed  not 
having  been  complied  with,  the  right  to  pay  and  demand  a  deed 
did  not  survive  the  time  limited;  and  that  S.'s  liability  on  his 
undertaking  was  not  altered  or  destroyed  by  the  negotiations  be- 
tween plaintiffs  and  J. 
"2,  The  fact  that  plaintiffs,  after  the  expiration  of  the  option,  agreed  to 
accept  a  tender  of  the  purchase  money  made  by  J.,  provided  he  also 
paid  taxes  levied  on  the  land  and  the  expenses  incident  to  the  op- 
tion negotiations,  cannot  be  considered  as  a  recognition  of  the 
binding  force  of  the  original  option  after  its  expiration. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
•county:  R.  G.  Siebeckeb,  Circuit  Judge.    Reversed. 

This  action  was  commenced  to  recover  upon  an  undertak- 
ing given  by  the  defendant  upon  an  appeal  to  this  court 
from  a  judgment  in  favor  of  the  plaintiffs  and  against  one 
W.  H.  Jacobs.  99  Wis.  547.  A  jury  was  waived.  This  un- 
dertaking was  conditioned  that  Jacobs  should  pay  the  costs 
-on  the  appeal,  not  exceeding  $250,  all  damages  the  plaintiffs 
might  sustain  by  reason  of  the  stay  of  proceedings,  the  value 
of  the  use  of  the  premises  pending  the  appeal,  and  any  de- 
ficiency on  the  sale,  not  exceeding  $2,000.  The  judgment 
was  affirmed,  the  premises  sold,  and  a  judgment  for  defi- 
ciency entered  for  $4,195.58.  At  the  sale  the  land  was  bid 
•off  by  the  plaintiff  Thomas  Nelson^  in  whose  name  it  was 
held  for  convenience.  This  action  was  commenced  in  Oc- 
tober, 1898.  The  defendant  answered,  claiming  that  he  had 
been  released  because  after  the  property  had  been  advertised 
the  sale  bad  been  adjourned  without  his  consent.  Later  in 
the  action  defendant  was  permitted  to  amend  his  answer, 
and  set  up  a  defense  from  the  litigation  of  which  we  glean 
the  following: 

While  the  action  was  pending,  Jacobs  began  negotiations 
for  a  purchase  of  the  land,  and  on  December  13,  1898,  the 
following  stipulation,  entitled  in  this  action,  was  entered 
into: 

^  For  the  purpose  of  settling  and  discharging  all  matters 
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of  diflference  growing  out  of  the  contract  described  in  the 
complaint  in  the  above-entitled  action,  together  with  all 
other  causes  of  action  arising  and  growing  out  of  the  judg- 
ment in  said  action,  and  the  proceedings  taken  upon  the 
bonds  and  undertakings  given  in  said  action,  the  following 
arrangement  and  stipulation  is  this  day  made  and  entered 
into  by  and  between  George  P.  Nelson  and  the  other  parties 
interested  in  said  judgment,  by  Bashford,  Aylward  &  Spens- 
ley,  their  attorneys,  and  William  H.  Jacobs  in  person,  and 
David  StepJvens^  one  of  the  sureties  upon  one  of  said  under- 
takings, by  H.  W.  Chynoweth,  his  attorney,  to  wit:  The  said 
"William  H.  Jacobs  agrees  to  deposit  in  the  First  National 
Bank,  Madison,  Dane  county,  Wisconsin,  the  sura  of  §325; 
and  the  said  Thomas  Nelson^  the  owner  of  said  land,  is  to 
deposit  in  said  bank  a  warranty  deed,  with  consideration  of 
$21,000,  to  Mary  E.  Jacobs,  for  the  real  estate  described  in 
the  judgment  in  said  action,  and  conveyed  by  the  sheriflf  of 
Dane  county  to  said  Nelson,  in  escrow,  with  instructions  to 
said  bank  that  if,  within  thirty  days  from  this  date,  the  said 
Mary  E.  Jacobs,  or  some  one  in  her  behalf,  shall  pay  to  said 
bank  the  sum  of  $12,000,  then,  and  in  that  case,  said  deed 
and  said  sum  of  $325  shall  be  delivered  to  the  said  Mary  E. 
Jacobs,  or  such  person  as  she  shall  designate,  and  with  the 
further  instruction  that  in  case  said  sum  shall  not  be  paid 
within  said  thirty  days,  that  the  said  sum  of  $325  shall  be 
forfeited,  and  that  said  sum  and  said  deed  shall  be  delivered 
by  said  bank  to  said  Thovuis  Nelson  or  his  assigns. 

"  It  is  further  agreed  that  all  proceedings  upon  said  judg- 
ment, in  the  action  against  David  Stephens,  surety  on  the 
bond  signed  by  him,  shall  be  stayed  until  the  expiration  of 
said  thirty  days,  and  that  if  said  sum  of  $12,000  is  paid  as 
aforesaid,  that  the  judgment  in  the  above-entitled  action 
shall  be  discharged,  and  all  actions  against  any  surety  upon 
any  bond  given  in  said  action  shall  be  dismissed,  without 
costs  to  the  defendant  in  said  action;  it  being  further  agreed 
and  understood  that  nothing  contained  in  this  stipulation 
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shall  be  taken  and  considered  as  in  any  way  affecting  the 
rights  or  liabilities  of  the  said  plaintiffs,  or  of  said  David 
Steph^nSy  or  of  any  or  either  of  the  sureties  upon  said  bonds 
or  undertakings,  if  said  sum  of  $12,000  shall  not  be  paid 
as  hereinbefore  provided. 
"  Dated  December  13, 1898. 

"  Bashford,  Aylward  &  Spenslby, 

"  Attorneys  for  Plaintiffs. 
"H.  W.  Chynoweth, 

"  Attorney  for  David  Stephena. 
«  W.  H.  Jacobs. 
"We  consent  to  the  above: 
"  E.  S.  Barker, 
"  S.  M.  Jacobs. 
"  The  above  stipulation  shall  apply  to  S.  M.  Jacobs  and 
E.  S.  Barker,  the  same  as  if  they  were  originally  included 
therein. 

"Dated  December  14,  1898. 

"Bashfokd,  Aylward  &  Spenslby, 
"  Attorneys  for  Plaintiffs." 
The  money  stipulated  to  be  deposited  in  the  First  ISTa- 
tional  Bank  was  paid  over  the  same  day,  and  receipted  for 
by  Mr.  Van  Slyke,  president.  The  deed  was  deposited  in 
escrow  about  the  20th  of  December.  Mrs.  Jacobs  was  un- 
able to  raise  the  amount  stipulated  within  the  time  fixed,  so 
on  January  9, 1899,  a  supplementary  stipulation  was  entered 
into  at  the  request  of  Mr.  Jacobs,  as  follows: 

^^  In  consideration  of  the  sum  of  $075,  this  day  deposited 
in  the  First  National  Bank  of  Madison,  Wisconsin,  it  is 
hereby  agreed  that  the  time  for  the  performance  of  the  stip- 
ulation heretofore  entered  into  on  the  13th  day  of  Decem- 
ber, 1898,  for  the  settlement  of  the  matter  in  controversy 
between  W.  H.  Jacobs  and  Thomas  Nelson  et  al.,  and  the 
sureties  on  the  bond  of  the  said  W.  H.  Jacobs  in  said  action^ 
namely,  David  Stephens^  8.  M.  Jacobs,  and  £.  8.  Barker,  shall 
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'be,  and  the  same  hereby  is,  extended  for  sixty  days;  and 
in  consideration  of  such  extension  it  is  agreed  that  Mary  E. 
Jacobs  or  her  assigns  shall,  at  the  expiration  of  said  sixty 
days,  pay  the  sum  of  $11,000,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum,  and  on  such  payment  shall 
be  entitled  to  a  conveyance  of  the  lands  mentioned  in  said 
prior  stipulation  in  fee  simple:  provided,  however,  that,  in 
case  said  sum  is  not  paid  upon  the  said  date,  that  the  $1,000 
paid  into  said  bank  shall  be  forfeited.  This  agreement  shall 
in  no  wise  affect  the  rights  or  liabilities  of  any  of  the  sure- 
ties on  bond  or  undertaking  in  suit.  Dated  Madison,  Wis., 
January  9th,  1899.  The  interest  on  $11,000  to  be  paidJor 
45ixty  days  to  date  of  extension,  to  be  paid  in  ten  days. 

"Thomas  Nelson, 
"By  N.  B.  Van  Slyke,  Agt. 

**  E.  S.  Barker. 
*  "David  Stephens, 

"By  H.  W.  Chynoweth,  his  Attorney." 

On  the  same  day  Mr.  Jacobs  paid  the  sum  of  $675,  and 
which  was  receipted  for  as  follows: 

"  Eeceived,  January  9,  '99,  $675,  on  account  of  further  ex- 
tension sixty  days,  as  agreed. 

"  N.  B.  Van  Slyke, 
"  Agent  for  Thomas  Nelson^ 

On  January  13th,  Jacobs  paid  Van  Slyke  $55  on  account 
of  interest.  On  February  7, 1899,  Jacobs  paid  to  R.  M.  Bash- 
ford,  one  of  plaintiffs'  attorneys,  the  further  sum  of  $1,300, 
to  apply  on  said  agreement,  with  the  understanding  that 
such  payment  should  not  extend  the  time  for  the  perform- 
ance by  Jacobs,  and  with  the  further  verbal  understanding 
that  said  sum  should  be  forfeited  if  the  balance  of  the  money 
mentioned  in  said  stipulation  was  not  paid  within  the  time 
stipulated.  Jacobs  was  unable  to  secure  the  remainder  of  the 
money  within  the  time  limited.  On  March  17, 1899,  Thofnas 
NeUon^  in  whose  name  the  title  of  the  land  stood,  notified 
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Mr.  Van  Slyke,  by  letter  of  that  date,  that  he  did  not  want 
any  more  dealings  %vith  Jacobs,  and  that  as  things  stood 
"  we  should  proceed  as  if  Jacobs  was  not."  On  March  25th,. 
Jacobs  called  upon  Mr.  Van  Slyke,  and  asked  how  much 
monay  was  due  on  the  deal,  and  thereupon  the  latter  wrote 
on  a  small  slip  of  paper  the  figures,  which  were  a  calcula- 
tion of  the  amount  up  to  March  13th,  and  added  thereto  the 
w^ords,  "  and  six  per  cent,  interest  since."  He  also  notified 
him  that  he  must  bring  the  whole  sum  in  a  lump,  and  that 
partial  payments  would  not  be  received.  Jacobs  made  efforts- 
to  secure  the  money,  but  did  not  succeed  until  April  29th,. 
when  he  depos'ted  the  sum  of  $9,830  in  the  First  National 
Bank  as  and  for  a  full  discharge  of  the  amount  said  to  be 
due,  which  sum  the  plaintiffs  refused  to  accept.  The  taxes  on 
the  land  for  1898  amounted  to  $108,  became  a  lien  thereon 
on  December  20, 1898,  and  were  not  paid  by  plaintiffs  until 
April  10, 1899,  and  the  couft  finds  that  they  were  not  then 
paid  for  the  purpose  of  complying  with  the  agreement,  but 
with  the  intention  and  expectation  of  exacting  the  sum  from 
Jacobs  in  addition  to  the  amount  of  the  purchase  price  of  the 
land,  and  that,  if  the  deed  had  been  delivered,  it  would  not 
have  conveyed  an  unincumbered  title. 

The  court  further  finds  that,  at  the  time  the  tender  was. 
made  and  deed  demanded,  the  plaintiffs  refused  the  same  on 
the  ground  that  he  should  pay  $383  additional  for  taxes  and 
counsel  fees  in  the  case;  that  there  was  a  mistake  in  the 
stipulation  of  January  9th,  in  that  the  words,  "  unless  car-^ 
ried  out,"  were  omitted,  and  should  be  inserted  at  the  foot, 
before  the  words,  ''Dated  Madison,  Wis.,  January  9,  1899." 

As  conclusions  of  law,  the  court  held,  in  effect,  that,  by 
the  failure  of  plaintiffs  to  pay  the  taxes,  they  failed  to  com- 
ply with  the  contract  on  their  part,  and  that  the  deposit 
of  the  deed  in  escrow  was  not  a  conveyance  in  fee  simple; 
that  the  plaintiffs  waived  the  performance  of  the  contract 
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on  the  part  of  W.  H.  and  Marj  Jacobs;  that  the  contract  of 
January  9,  1899,  which  was  an  extension  and  modification 
of  the  contract  of  December  13, 1898,  was  an  open  and  sub- 
sisting contract  on  April  29, 1899,  and  W.  H.  Jacobs  was  not 
bound  to  pay  either  the  taxes  or  attorney's  fees;  that  the  ob- 
ligation of  Jacobs  was  discharged  by  the  tender  of  April  29, 
1899;  that  such  tender  discharged  the  defendant  from  all 
liability  upon  the  undertaking  in  suit;  that  the  contract 
of  January  9, 1899,  should  be  corrected  in  the  particular 
hereinbefore  named,  in  order  to  carry  out  the  clear  inten- 
tion of  the  parties;  that  defendant  was  entitled  to  a  judg- 
ment dismissing  the  complaint.  Due  exceptions  were  taken, 
and  a  motion  for  a  new  trial  denied.  Judgment  was  accord- 
ingly so  entered,  and  the  plaintiffs  have  appealed. 

For  the  appellants  there  was  a  brief  by  Bashfordj  Ayl- 
ward  (6  Spensley,  and  oral  argument  by  H.  M.  Bashfard  and 
W.K  VUaa. 

II.  W.  Chynowethy  for  the  respondent. 

The  following  opinion  was  filed  March  20, 1900: 

Bardeen,  J.  The  plaintiffs  are  entitled  to  judgment,  un- 
less the  defendant  has  been  discharged  by  their  dealings 
with  Jacobs.  Under  the  facts  shown,  the  defendant  is  en- 
titled to  no  greater  rights  than  the  Jacobses  would  have  had 
in  a  direct  controversy  between  them  and  plaintiffs.  At  the 
outset,  therefore,  it  is  important  to  determine  the  exact  legal 
status  of  the  parties  under  the  stipulations  mentioned.  It  is 
virtually  conceded  that  the  stipulation  of  December  13, 1898, 
was  nothing  more  than  a  mere  option.  Mrs.  Jacobs  was  not 
bound  by  it,  because  she  was  not  a  party  to  it.  W.  H.  Jacobs 
was  not  bound  by  it  any  further  than  to  deposit  the  sum 
mentioned  with  the  First  National  Bank,  which  was  the  con- 
jsideration  upon  which  the  option  was  based.  Without  some 
^consideration  to  support  it,  the  option  could  have  been  re- 
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voted,  at  will,  at  any  time  before  acceptance.  Connor  v, 
Renneher,  25  S.  C.  514;  Sutherland  v.  Parkins,  75  111.  338; 
Borst  V,  Simpson^  90  Ala.  373. 

It  is  insisted,  however,  that  the  instrument  of  January  9, 
1899,  was  such  a  modification  of  the  prior  one  as  to  rise  to 
the  dignity  of  a  land  contract,  and  under  it  arises  the  rights 
of  defendant  as  determined  by  the  trial  court.  This  is  the 
important  question  in  the  case.  Unless  it  can  be  said  that 
these  two  instruments  are  -somethino:  more  than  a  mere 
option  to  sell  at  a  given  price,  it  is  clear,  under  the  author- 
ities, that  the  right  to  pay  and  demand  a  deed  did  not  sur- 
vive the  time  limited.  But  before  discussing  that  question 
we  will  consider  the  terms  of  the  paper  of  January  9th,  and 
its  Effect  upon  the  prior  one.  Jacobs  had  had  a  prior  con- 
tract for  these  lands  from  the  plaintiffs,  and  had  defaulted. 
It  was  in  the  action  to  foreclose  that  contract  the  undertak- 
ing in  suit  was  given.  The  first  stipulation  indicates  that 
the  plaintiffs  studiously  avoided  wording  it  so  as  to  give 
Jacobs  anything  more  than  an  option  which  would  drop  by 
its  own  weight  at  the  expiration  of  the  time  limited.  The  first 
•clause  of  the  second  instrument  simply  extends  the  option  to 
purchase  for  sixty  days,  and  is  based  upon  the  consideration 
of  the  deposit  in  the  bank  of  $675  as  earnest  money.  The 
second  clause  says:  "And,  in  consideration  of  such  exten- 
sion, it  is  agreed  that  Mary  £.  Jacobs  or  her  assigns  shall, 
at  the  expiration  of  said  sixty  days,  pay  the  sum  of  $11,000, 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum, 
and  on  such  payment  shall  be  entitled  to  a  conveyance  of 
the  land  mentioned  in  said  prior  stipulation  in  fee  simple; 
provided,  however,  that  in  case  said  sum  is  not  paid  upon 
said  date,  that  the  $1,000  paid  into  said  bank  shall  be  for- 
feited." 

There  is  not  a  word  in  this  writing  which  changes  the 
duty  or  increases  the  obligations  of  plaintiffs,  except  that 
the  title  to  the  land  shall  be  conveyed  in  fee  simple.    The 
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signatures  to  this  paper  are  significant.  It  is  not  signed  hy 
the  plaintiffs'  attorneys.  It  is  simply  signed  by  the  plaintiff 
Thomm  Ndson^  by  his  agent,  N.  B.  Van  Slyke.  It  is  not 
signed  by  Mrs.  Jacobs,  or  by  any  one  in  her  behalf.  The^ 
copy  kept  by  the  plaintiffs  was  not  even  signed  by  Mr. 
Jacobs,  but  it  appears  that  the  one  kept  by  defendant's  at- 
torney was  so  signed  by  him.  No  one  enters  into  any  engage- 
ment on  behalf  of  Mrs.  Jacobs.  There  is  no  claim  that  it  was. 
ever  delivered  to  her,  or  to  any  one  for  her.  Neither  is  there 
any  showing  or  finding  as  to  the  possession  of  the  premises. 
It  does  not  appear  that  Mrs.  Jacobs  had  any  separate  estate,, 
or  any  interest  in  the  property,  except  such  as  was  sought 
to*  be  created  by  the  negotiations  then  in  progress.  Neither 
does  it  appear  that  W.  H.  Jacobs  was  her  agent,  or  had 'any 
authority  to  bind  her  or  her  property,  if  she  had  any.  Sup- 
pose the  situation  were  reversed,  and  plaintiffs  were  seeking 
to  enforce  the  contract  on  their  part;  we  imagine  they  would 
find  it  very  difficult  to  find  anything  in  the  findings  or  the 
record  to  support  a  claim  that  Mrs.  Jacobs  was  bound  by 
these  writings,  or  that  any  one  else  was  bound  in  her  be- 
half. The  signatures  of  Barker  and  defendant  were  put 
there  for  the  evident  purpose  of  avoiding  any  complications 
that  might  arise  as  to  their  obligations  as  sureties.  As  al- 
ready noted,  it  was  the  purpose  of  the  first  stipulation  to* 
give  Jacobs  a  mere  option  on  the  land,  to  be  exercised 
within  a  given  time.  Evidently,  plaintiffs  did  not  desire  ta 
put  themselves  in  a  position  to  have  to  foreclose  against 
him  again.  In  view  of  the  fact  that  it  does  not  appear  from 
the  second  paper  that  any  one  of  the  signers  undertook  to 
do  anything  for  or  on  behalf  of  Mrs.  Jacobs,  or  undertook 
or  agreed  themselves  to  pay  any  portion  of  the  purchase- 
price  of  the  land,  we  are  unable  to  discover  any  of  the  ele- 
ments of  a  contract  to  convey  land  beyond  that  of  a  simple 
option,  which  terminated  at  the  expiration  of  the  time  lim- 
ited.   The  payments  made  were  to  be  no  part  of  the  pur- 
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chase  price,  except  upon  the  condition  precedent  that  the 
remainder  should  be  paid  within  the  time  specified.  That 
the  payment  of  the  money  at  the  time  prescribed  was  a  con- 
dition precedent  is  too  clear  for  argument.  A  simple  read- 
ing of  the  papers  demonstrates  the  fact. 

The  law  relative  to  this  state  of  fact  is  so  well  stated  in 
Donnelly  v.  Ea^tes^  94  Wis.  390,  tha^  we  need  not  do  more 
than  refer  to  the  case.  One  cannot  secure  relief  from  the 
failure  to  perform  conditions  precedent,  even  in  equity,  unless 
it  is  evident  that  the  stipulation  as  to  forfeiture  is  in  the 
nature  of  security.  Qatea  v.  Pamdy^  93  Wis.  294.  No  such 
considerations  are  here  presented.  No  interest  was  secured 
in  the  land  by  the  payments  stipulated,  and  none  was  to 
pass  except  upon  the  conditions  stated.  Those  conditions 
never  having  been  fulfilled,  neither  the  Jacobses  nor  the  de- 
fendant are  in  a  position  to  secure  relief  as  a  matter  of  right. 
In  Cummings  v.  Town  of  Lake  R.  Co.  86  Wis.  382,  it  is  said 
that  rights  under  an  option  to  buy  land  on  or  before  a  cer- 
tain date  expire  on  that  date  without  notice  or  declaration 
of  forfeiture.  In  Richardson  v.  Ilardwick^  106  U.  S.  252,  we 
find  it  stated  that  where  one  has,  by  a  contract,  the  privilege 
or  option  of  buying  an  interest  in  lands  by  paying  a  certain 
sum  within  a  limited  time,  the  contract  itself  does  not  vest 
him  with  any  interest  or  estate  in  the  lands,  and  by  his  fail- 
ure to  pay  the  money,  or  any  part  of  it,  within  the  time 
limited,  the  privilege  accorded  him  by  the  contract  is  at  an 
end,  and  his  rights  under  it  cease.  See  the  following  cases 
to  the  same  effect:  Bostwick  v.  HesSy  80  111.  138;  Bashor  v, 
Cody,  2  Ind.  582;  Steele  v,  Bond^  32  Minn.  14;  Bolin  Mfg. 
Co.  V.  Lewis,  45  Minn.  164;  McManus  v.  Z>.,  C.  dh  N.  R.  Co, 
51  Minn.  30;  Lord  Ranelagh  v.  Melton,  10  Jur.  (N.  S.),  1141; 
Brooke  v.  Oarrod,  3  Kay  &  J.  608. 

In  speaking  of  options  to  purchase,  1  Warvelle,  Vendors, 
187,  says:  "It  is  not  a  contract  of  sale,  within  any  defini- 
tion of  the  term,  and,  at  best,  but  gives  to  the  option  holder 
Vol.107— 10 
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a  right  to  purchase  upon  the  terms  and  conditions,  if  any, 
specified  in  the  agreement  or  proposal.  The  right,  to  be 
made  available,  must  be  exercised  at  or  within  the  time  speci- 
fied in  the  agreement,  and  the  conditions  precedent,  if  any 
are  annexed,  must  be  faithfully  and  punctually  performed. 
A  partial  performance  of  some  of  the  stipulations  which  it 
is  intended  shall  form  a  portion  of  the  future  contract  of 
sale,  while  they  may  indicate  an  intention  to  make  the  pur- 
chase, does  not  confer  any  additional  rights  upon  the  pros- 
pective purchaser,  where  the  conditions  upon  which  the  op- 
tion and  right  of  purchase  depend  have  not  been  complied 
with,  and  the  noncompliance  with  such  conditions  is  a  suf- 
ficient ground  for  a  denial  of  any  claim  of  right  in  the  land 
under  the  agreement." 

And  writing  of  the  right  to  recover  money  paid,  the  same 
authority  (vol.  2,  p.  831)  says:  "  And  when  it  is  not  a  ques- 
tion of  penalty  or  forfeiture,  but  only  a  privilege  conferred 
upon  payment  of  money  at  a  stated  period,  the  privilege  is 
lost  if  the  money  is  not  paid,  and  the  court  will  not  restore 
it  to  the  party." 

Relying  upon  the  authorities. cited,  we  conclude  that,  con- 
struing both  writings  with  the  greatest  liberality,  they 
amounted  to  nothing  more  than  an  option  to  buy  upon  the 
terms  stipulated,  and,  the  conditions  prescribed  not  having 
been  complied  with  within  the  time  limited,  neither  the 
Jacobses  nor  the  defendant  can  obtain  any  relief  therefrom. 
The  payment  of  money  ($1,300)  on  February  7, 1899,  did 
not  in  any  way  change  the  rights  of  the  parties.  It  was 
expressly  stated  that  it  was  received  subject  to  the  terms 
and  conditions  of  the  agreement.  That  it  may  be  retained 
by  plaintiffs  as  a  forfeiture  is  doubtful.  There  was  no  con- 
sideration for  its  payment,  except  in  fulfillment  of  the  orig- 
inal agreement,  and  to  retain  it  as  a  further  forfeiture  under 
it  would  be  taking  money  without  any  consideration  passing 
to  the  payer  or  any  disadvantage  to  the  payee. 

After  the  time  limited  by  the  agreements  had  expired, 
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and  before  Mr.  Jacobs  had  held  any  communication  with 
Mr.  Van  Slyke,  Ndson^s  agent,  Nelson,  notified  the  agent, 
in  effect,  not  to  have  anything  more  to  do  with  Jacobs,  and 
that  he  considered  the  deal  closed.    This  was  virtually  an- 
nulling bis  authority  to  further  deal  with  Jacobs.  Van  Slyke 
was  a  special  agent,  and  his  authority  must  be  strictly  pur- 
sued, or  his  principal  is  not  bound.    Dodge  v.  Hopkins^  14 
Wis.  630.    His  authority  to  deal  with  Jacobs  having  been 
revoked,  the  giving  of  the  slip  of  paper  to  Jacobs  contain- 
ing a  computation  of  the  amount  due  on  the  land  would  not  ' 
bind  plaintiffs  as  a  waiver,  unless  ratified  by  them.     But, 
even  if  he  possessed  plenary  authority  in  the  matter,  it  is 
doubtful  if  a  waiver  could  be  predicated  upon  so  trivial  a 
circumstance.     In  the  letter  from  Nelson  to  Van  Slj^ke,  re- 
ferred to,  the  former  had  signified  his  willingness  to  nego- 
tiate to  convey,  if  Jacobs  could  secure  some  one  who  would 
take  up  the  deal  in  his  own  name  and  on  his  own  responsi- 
bility; but  it  was  expressly  stipulated  that,  in  case  that  was 
done,  the  purchaser  must  pay  all  losses  and  expenses  incurred. 
Both  Jacobs  and  defendant  had  been  notified  of  tbo  princi- 
pal's instructions,  and  the  giving  of  the  memorandum  men- 
tioned is  perfectly  consistent  with  the  attempt  of  Jacobs  to 
secure  a  purchaser.    The  fact  that,  when  the  tender  on  be- 
half of  Mrs.  Jacobs  was  eventually  made,  the  plaintiffs  in- 
sisted upon  the  payment  of  taxes  and  expenses  before  the 
deed  would  be  delivered,  cannot  be  considered  as  a  recogni- 
tion of  the  binding  force  of  the  original  option  after  its  ex- 
piration.    Jacobs  was  at  all  times  the  moving  spirit.  Either 
through  misfortune  or  perversity,  he  had  failed  to  comply 
Avith  any  of  the  stipulations  in  a  timely  manner.   The  plaint- 
iffs had  a  right  to  stand  upon  the  letter  of  their  contract, 
and  a  willingness  to  convej'  upon  payment  of  the  additional 
costs  and  expenses  cannot  be  said  to  be  waiver  or  resurrec- 
tion of  the  right  that  had  been  lapsed.     The   principles 
sought  to  be  invoked  by  defendant's  counsel  as  to  relief  from 
forfeitures  apply  to  land  contracts. pure  and  simple,  and  can 
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have  no  application  to  a  mere  option  to  purchase.  The  error 
made  in  the  court  below  was  in  treating  the  transaction  on 
the  former  basis.  As  we  view  it,  the  payment  of  the  money 
due  for  the  land  was  a  condition  precedent  to  the  vesting 
of  any  interest  or  title  therein,  and,  not  having  been  done 
within  the  time  limited,  the  contract  ended,  and  has  never 
been  revived.  As  stated  in  Donnelly  v.  JSastea^  94  AVis.  390: 
"  This  appears  to  be  a  harsh  doctrine,  when  viewed  apart, 
from'  the  reasons  for  it.  Courts  give  effect  to  contracts  ac- 
cording to  the  intention  of  the  parties, —  do  not  make  them. 
The}'-  cannot  substitute  a  new  contract  for  the  one  the  par- 
ties see  fit  to  make,  because  nonperformance  on  the  part  of 
one  of  the  parties  thereto  becomes  difficult,  or  the  conse- 
quences of  such  nonperformance  onerous.  If  one  agrees 
that  full  performance  of  all  obligations  on  his  part  shall  be 
requisite  to  the  enjoyment  by  him  of  any  benefit  under  the 
contract,  he  is  presumed  to  know  the  legal  effect  of  assum- 
ing such  obligation,  to  have  done  it  for  a  consideration,  and 
must  abide  the  consequences  of  it,  and  not  expect,  by  the 
aid  of  a  court  of  equity,  to  shift  the  burden  onto  others 
which  he  has  voluntarily  agreed  to  bear  himself." 

It  follows,  from  the  conclusions  suggested,  that  the  judg- 
ment entered  cannot  stand. 

There  being  no  dispute  in  regard  to  the  facts  upon  which 
the  plaintiffs'  cause  of  action  is  based,  the  judgment  of  the 
circuit  court  will  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  judgment  for  the  plaintiffs  for  the  amount 
demanded  in  the  complaint. 

By  the  Court. —  So  ordered. 

A  motion  for  rehearing  was  submitted  for  the  respondent 
on  the  brief  of  H,  W,  Chynowethj  attorney,  and  James  6. 
Inlanders,  of  counsel,  and  for  the  appellants  on  that  of  Bash- 
fordy  Aylioard  <&  Spejisley,  attorneys,  and  W.  F.  Vilas^  of 
counsel. 

The  motion  was  denied  June^21,  1900. 
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Hood,  Administrator,  Appellant,  vs.  Doeer,  Respondent,    gug      a09 
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Wills:  Construction:  Equitable  conversion:  Charitable  trusts:  Indefinite- 
s     ness  in  beneficiaries:  Judgments:  Res  adjudicata. 

L  A  provision  in  a  will,  that  real  property  be  invested  in  a  certain 
fund  for  the  support  and  maintenance  of  a  charityi  is  a  direction 
to  convert  such  property  into  money. 

^  Testator,  by  his  will,  directed  that  upon  the  death  of  his  wife  his 
entire  property  be  invested  in  a  fund,  provided  for  that  purpose, 
for  the  benefit  of  the  superannuated  preachers  of  the  church  de- 
nominated the  United  Brethren  in  Christ  Held,  that  said  clause 
is  essentially  a  trust  provision,  applicable  to  a  particular  charitable 
purpose  as  distinguished  from  charity  generally,  with  a  class  within 
which  a  trustee,  when  appointed,  can  select  the  beneficiaries,  and 
is  not  too  indefinite  in  its  provisions  to  be  enforced.  Harrington 
V.  Pier,  105  Wia  485^  followed.    Cassoday,  C.  J.,  dissenta 

Z,  Testator's  widow,  to  whom  a  life  estate  in  the  entire  property  was 
given,  in  an  action  for  the  construction  of  the  will  named  as  de- 
fendants  "  the  superannuated  preachers  of  the  church  denominated 
the  United  Brethren  in  Christ"  Such  persons  were  not  a  body 
corporate,  and  there  was  no  proof  of  service  of  the  summons  on  any 
person  who  was  a  superannuated  preacher.  Held,  that  the  judg- 
ment rendered  in  that  action,  in  effect  that  the  real  estate  in  ques- 
tion descended  as  intestate  property  to  the  widow,  was  not  res 
adjtidicata  as  to  those  persons. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jeffer- 
son county:  John  R.  Bennett,  Circuit  Judge.    Reversed. 

This  is  an  action  in  ejectment  for  the  recovery  of  120 
acres  of  land  in  Grant  county,  Wisconsin,  both  parties  claim- 
ing title  under  one  Thomas  Stewart,  now  deceased,  the 
plaintiff  being  the  administrator  de  h&nia  nan  of  the  estate 
of  said  Thomas  Stewart.  The  evidence  upon  the  trial 
showed  that  Thomas  Stewart  owned  the  property  in  ques- 
tion during  his  lifetime,  and  that  he  died  September  13, 
1882,  leaving  a  widow,  but  no  descendants;  that  he  left  a 
will,  which  was  afterwards  probated,  the  material  parts  of 
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which  wiU  are  as  follows:  "First.  After  the  payment  of 
my  just  debts  and  funeral  expenses,  I  give,  devise,  and  be- 
queath  unto  my  beloved  wife,  Mary  Ann  Stewart,  for  and 
during  her  natural  life,  provided  she  remains  single  after 
my  decease,  the  use  of  and  sole  control  and  right  to  all  my 
real  and  personal  estate  in  the  state  of  Wisconsin  or  else- 
where of  which  I  may  die  possessed  or  be  entitled  to,  and 
on  her  decease  the  said  property  to  be  invested  in  a  fund 
provided  for  that  purpose  for  the  support  and  maintenance 
of  the  superannuated  preachers  of  the  church  denominated 
the  United  Brethren  in  Christ.  I  give  and  bequeath  to 
Solomon  Stewart,  my  brother,  the  sum  of  one  dollar;  to  my 
brother  Abraham  Stewart  the  sum  of  one  dollar;  and  to 
my  sister,  Susan  Keys,  the  sum  of  one  dollar.     I  hereby 

nominate  and  appoint  the  executor  of  this,  my  last 

will  and  testament,  and  hereby  authorize  and  empower  him^ 

the  said ,  to  compound,  compromise,  and  settle  any 

claim  or  demand  which  may  be  against  or  in  favor  of  my 
estate." 

Mary  Ann  Stewart,  the  widow,  was  duly  appointed  ad- 
ministrator with  the  will  annexed  of  the  estate  of  Thomas 
Stewart,  and  in  August,  1883,  she  brought  an  action  in  the 
circuit  court  for  Grant  county  for  the  construction  of  the 
will,  naming  as  defendants  in  that  action  "the  superannu- 
ated preachers  of  the  church  denominated  the  United  Breth- 
ren in  Christ "  and  De  Witt  C.  Wood  and  William  Loney. 
The  summons  and  complaint  in  said  action  were  served 
upon  the  defendants  Wood  and  Loney,  one  of  whom  was  a 
preacher  in  said  denomination,  and  the  other  a  class  leader^ 
but  neither  of  them  was  a  superannuated  preacher.  An 
answer  was  served  in  that  action  by  John  D.  Wilson,  who 
apparently  a;ipeared  as  the  attorney  for  the  defendants  gen- 
erally, which  answer  was  veriJ5ed  by  William  Loney,  and 
prayed  a  judgment  of  the  court  declaring  the  bequest  for 
the  benefit  of  the  superannuated  preachers  a  valid  one.   The 
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action  was  tried  by  the  court,  and  resulted  in  findings  and 
judgment  that  the  devise  in  question  was  void,  and  that 
the  real  estate  of  Thomas  Stewart  descended  to  Mary  Ann 
Stewart  in  fee. 

After  this  judgment  Mary  Ann  Stewart  sold  the  real  es- 
tate in  issue  in  this  action  to  the  defendant,  who  took  pos- 
session thereof,  and  was  in  possession  at  the  time  of  the 
commencement  of  this  action  claiming  title.  Mary  Ann 
Stewart  afterwards  married  one  Haskins,  and  died  before 
the  commencement  of  this  action.  After  her  death  the 
plaintiff  was  appointed  administrator  de  bonis  non  with  the 
will  annexed  of  the  estate  of  Thomas  Stewart,  and  he  brings 
this  action  as  such  administrator,  claiming  that  the  pro- 
visions of  the  will  are  valid,  and  that  he  is  entitled  to  the 
possession  of  said  real  estate  in  order  to  sell  and  convert  the 
same  into  money,  and  create  the  fund  directed  by  said  will. 

On  the  trial  of  this  action  it  appeared  that  the  United 
Brethren  in  Christ  are  a  sect  of  Protestant  Christians  or- 
ganized early  in  the  present  century  in  the  state  of  Mary- 
land, and  that  at  the  time  of  the  execution  of  Thomas  Stew- 
art's will  they  numbered  about  150,000  members  in  the 
United  States  and  Canada,  and  that  they  had  a  church  gov- 
emment  and  discipline,  having  colleges  and  educational  in- 
stitutions, ordained  bishops  and  ministers,  and  holding  con- 
ferences. 

The  court  held  the  direction  in  the  will  for  the  benefit  of 
the  superannuated  preachers  void  for  uncertainty,  and  tho 
administrator  appeals. 

For  the  appellant  there  were  briefs  by  Bushnelly  Watkina 
<fe  Moses^  and  oral  argument  by  J..  R,  Bushnell, 

Aldro  Jenka  and  H.  W,  Brown^  for  the  respondent. 

The  following  opinion  was  filed  April  6, 1900: 

WiNSLow,  J.  The  sole  question  presented  is  as  to  the  va- 
lidity of  that  provision  of  the  will  of  Stewart  which  directs 
that  upon  the  decease  of  his  wife  his  entire  property  is  "  to 


152  SUPREME  COURT  OF  WISCONSIN.         [lOT 

Hood  V8.  Dorer. 

be  invested  in  a  fund  provided  for  that  purpose  for  the  sup- 
port and  maintenance  of  the  superannuated  preachers  of  the 
church  denominated  the  United  Brethren  in  Christ." 

There  can  be  no  doubt  but  that  this  clause  amounts  to  a 
direction  to  convert  the  real  estate  of  which  he  died  pos- 
sessed into  money.  In  no  other  way  can  real  property  be 
invested  in  a  fund.  Hence  the  doctrine  of  equitable  conver- 
sion applies,  and,  if  a  bequest  of  personal  property  to  be  used 
for  t'le  support  of  the  superannuated  preachers  of  a  particn- 
hir  sect  is  valid,  then  this  clause  in  the  will  is  valid.  In  dis- 
posing of  the  case  the  trial  judge  held  the  will  void  on  the 
ground  of  uncertainty  and  indeiiniteness,  relying  upon  the 
case  of  WiU  of  Fuller,  75  Wis.  431.  Were  the  ruje  of  that 
case  to  be  followed,  it  is  not  easy  to  see  how  the  conclusion 
reached  by  the  trial  judge  could  be  avoided.  In  the  recent 
case  of  Harrington  v.  Pier,  105  Wis.  485,  however,  the  doc- 
trine of  the  FulUr  Case  was  substantially  overruled.  In  fact 
in  that  case  nearly  or  quit^e  all  the  questions  which  arise  in 
this  case  were  so  fully  treated  by  Justice  Marshall,  the  re- 
Kilt  being  to  sustain  such  a  trust  as  that  before  us,  that  it 
would  seem  unnecessary  to  enlarge  upon  the  subject  here. 

In  that  case  it  was  said:  '^It  follows  that  indefiniteness 
of  beneficiaries  who  can  invoke  judicial  authority  to  enforce 
the  trust,  want  of  a  trustee,  if  there  be  a  trust  in  fact,  or  in- 
definiteness in  details  of  the  particular  purpose  declared,  the 
general  limits  being  reasonably  ascertainable,  or  indefinite- 
ness of  mode  of  carrying  out  the  particular  purpose,  do  not 
militate  against  the  validity  of  a  trust  for  charitable  uses. 
Given  a  trust,  with  or  without  a  trustee,  a  particular  pur- 
pose, as  education  or  relief  of  the  poor  as  distinguished  from 
a  bequest  to  charity  generally,  and  a  class,  great  or  small, 
and  without  regard  to  location  necessarily,  as  *  worthy  indi- 
gent females,'  or  'indigent  young  men  studying  for  the  min- 
istry,' or  'resident  jxjor,'  or  'indigent  children  of  Rock 
county,'  or  'the  boys  and  girls  of  California'  {People  ex  rel. 
EUert  V.  Cogswell,  113  Cal.  129),  and  we  have  a  good  trust 
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for  charitable  uses.  The  court,  through  its  strictly  judicial 
power,  may  fill  the  office  of  trustee,  if  necessary.  The  trustee 
can  select  the  immediate  beneficiaries  or  objects  within  the 
designated  class  and  scheme.  He  can  determine  upon  the 
details  necessary  to  effect  the  intention  of  the  donor  within 
the  general  limits  of  his  declared  purpose,  and  execute  the 
trust  accordingly;  and  the  proper  public  agencies,  if  neces- 
sary, can  invoke  judicial  power  to  enforce  such  execution." 

These  considerations  really  dispose  of  the  present  case. 
There  are  present  in  this  bequest  all  the  essential  require- 
ments above  enumerated.  The  provision  is  essentially  a  trust 
provision.  No  trustee  is  appointed,  but  the  proper  court  has 
power  to  appoint  one,  so  that  the  trust  may  not  fail  {Saw- 
telle  V.  Witham^  94  Wis.  412),  and  there  is  a  particular  and 
meritorious  charitable  purpose,  namely,  the  support  and 
maintenance  of  the  worn-out  preachers  of  a  certain  religious 
body.  This  completes  the  charitable  scheme  so  that  it  may 
be  carried  out.  The  trustee  appointed  by  the  court  can  se- 
lect the  beneficiaries  within  the  class  named,  and  can  wisely 
settle  the  necessary  details  of  administration  of  the  charity 
within  the  general  limits  of  the  testator's  declared  intention 
without  serious  difficulty. 

It  was  not  seriously  claimed  upon  the  argument  that  the 
judgment  in  the  former  action  brought  by  the  widow  for 
construction  of  the  will,  in  which  "  the  superannuated  preach- 
ers" of  the  sect  in  question  were  named  as  defendants,  was 
of  any  effect,  nor  is  it  seen  how  it  could  have  any  effect. 
The  "  superannuated  preachers  "  were  not  a  corporate  body, 
and  hence  not  capable  of  being  sued  under  such  a  general 
designation.  Furthermore,  they  are  necessarily  constantly 
changing,  and,  even  if  some  of  the  then  members  of  the 
class  actually  appeared  and  defended,  the  result,  manifestly, 
could  not  bind  others. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff. 
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Cassoday,  C.  J.  I  dissented  in  Harrington  v.  Pier^  105- 
Wis.  485.  The  court  holds  that  the  decision  of  this  case  is- 
ruled  by  the  opinion  of  the  court  in  that  case.  The  twa 
cases  are  fairly  distinguishable  in  their  facts.  I  may,  there- 
fore, be  permitted  to  respectfully  dissent  in  this  case.  In 
doing  so,  I  shall  add  but  very  little  to  what  is  contained  in 
my  dissenting  opinion  in  that  case.  I  fully  concur  in  the 
findings  of  Judge  Clementson  in  the  action  to  construe  the 
will  in  this  case,  and  which  findings  are  in  the  record,  and 
also  with  the  findings  and  opinion  of  the  late  Judge  Ben- 
NETr,  in  this  case,  to  the  effect  that  the  provision  of  the  will 
in  question  is  too  indefinite  and  uncertain  to  enable  the  court 
to  ascertain  and  carry  6ut  the  supposed  intentions  of  the 
testator;  "  that  the  beneficiaries  are  not  ascertained,  or  in 
law  capable  of  being  ascertained,  and  that  the  trust  at> 
tempted  to  be  created  by  said  will  is  void."  If  the  cy  pres 
doctrine  under  43  Eliz.  ch.  4  (2  Stats,  at  Large,  708),  men- 
tioned in  the  dissenting  opinion  in  the  other  case,  was  in 
force  in  this  state,  it  might  be  an  important  question  whether 
the  bequest  in  this  case  "for  the  support  and  maintenance 
of  the  superannuated  preachers  of  the  church  denominated 
the  United  Brethren  in  Christ"  came  within  anv  of  the 
numerous  objects  therein  mentioned.  If  any,  it  would  seem 
to  be  the  first,  which  is,  "for  rdief  of  the  aged,  impo- 
tent, and  poor  people."  "  Superannuated  preachers "  are, 
manifestly,  such  preachers  as  are  impaired  or  disabled 
through  old  age,  for  such  is  the  definition  of  the  word.  Cent. 
Diet.  If  such  "relief"  was  only  intended  for  those  who 
are  "  poor,"  then  it  would  not  come  within  the  provisions  of 
that  statute,  since,  in  the  language  of  Sir  William  Grant^ 
"  the  question  is,  not  whether  he  [the  trustee]  may  not  apply 
it  upon  purposes  strictly  chari  table,  but  whether  he  is  hound  so 
to  apply  it,^^  Morice  v.  Bishop  of  Durhamu^  9  Vcs.  406.  While 
it  may  be  true  that  most  preachers  who  are  impaired  or  dis- 
abled through  old  age  are  poor,  yet  they  are  not  necessarily 
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all  poor.  But,  as  I  do  not  understand  that  the  opinion  of 
the  court  in  Ilarrington'  v,  Pier^  svpra^  or  in  this  case,  ia 
based  upon  the  cy  pres  doctrine  under  the  statute  of  Eliza- 
beth,  it  is  unnecessary  to  consider  the  question. 

A  motion  for  a  rehearing  was  denied  June  21, 1900. 


Smith,  Respondent,  vs.  Putnam  and  others.  Appellants.         m  aoo 

AprU  11 — June  tl,  1900,  116         71 42 

Logs  and  timber:  Partnership  agreement:  Suit  at  law:  Recovery  of 
profits:  Waiver:  Parol  contract  for  dealings  in  land:  Statute  of 
frauds:  Executed  agreement:  Contribution  to  partnership:  Joinder 
of  causes  of  action:  Interest:  Appeal:  Record, 

Tl  The  agreement  of  the  parties  was  that  plaintiff  should  investigate 
and  locate  desirable  timber  lands;  that,  on  defendants*  approval, 
defendant  P.  should  advance  the  nect:ssary  money  to  purchase  the 
lands,  he  to  be  repaid  with  interest;  and  that,  on  purchase,  they 
would  either  sell  or  log  them,  the  profits  or  losses  to  be  shared 
equally  between  the  parties.  Held,  that  this  constituted  a  partner- 
ship,  since  all  shared  in  the  conduct  and  risks  of  the  business  and 
the  ultimate  division  was  to  be  of  the  profits  as  such. 

2l  In  an  action  at  law  for  the  recovery  of  a  share  of  the  profits  of  a 
partnership  agreed  to  be  paid,  the  answer  suggested,  but  did  not 
dearly  allege,  a  partnership.  The  partnership  was  established  by 
plaintiff's  own  testimony,  and  both  parties  proceeded,  without  ob-^ 
jection,  to  introduce  all  evidence  necessary  to  establish  the  state 
of  accounts  between  them.  Not  until  the  hearing  of  the  motion  to 
confirm  the  referee's  report  did  defendants  clearly  object  to  the 
adjudication  of  the  amount  due  in  the  legal  action.  All  the  trans- 
actions were  so  completed  as  to  make  nothing  necessary  but  the 
ascertainment  of  a  money  balance  due  from  one  partner  to  an- 
other. Held,  that  defendants'  conduct  was  such  as  to  waive  any 
objection  to  the  form  of  action  which  they  might  have  made  by^ 
reason  of  the  faot  that  the  claim  grew  out  of  a  partnershipi 
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•3.  A  parol  contract  of  partnership  for  dealing  in  lands  is  within  the 
statute  of  frauds  so  long  as  it  is  still  executory:  but  where,  under 
a  partnership  agreement,  plaintifif  explored  and  found  land  and 
standing  timber,  and  after  defendants  had  bought  it,  the  timber 
was  logged,  the  land  sold,  and  a  division  of  the  proceeds  made,  in- 
complete only  because  erroneous  in  amount,  the  contract  was  fully 
executed,  and  hence  was  not  within  the  statute. 

4.  A  finding  that  a  transaction  in  issue  was  within  a  partnership  agree- 
ment, and  not  a  separate  and  independent  transaction  of  the  de- 
fendants in  which  plaintiff  was  not  a  participant,  will  not  be  dis- 
turbed on  appeal,  where  the  evidence  of  the  parties  is  squarely  in 
conflict,  and  there  are  items  of  circumstantial  evidence  confirma- 
tory of  either  theory. 

■5.  Plaintiff  and  defendants  entered  into  an  agreement  to  purchase  and 
log  lands,  each  to  receive  one  fourth  of  the  net  profits,  each  enter- 
prise to  be  separate  and  the  profits  divided  and  paid  as  soon  as 
closed.  Three  enterprises  were  taken  up  and  two  completed,  for 
which  plaintiff  received  an  incorrect  sum,  as  representing  his  share 
in  one,  and  a  statement  of  the  profits  in  the  other  was  rendered. 
The  third  enterprise  was  uncompleted  and  unsettled  when  he  sued 
at  law  to  recover  the  sum  due  him  on  all  three  enterprises.  Held^ 
that  the  parties  had,  by  agreement,  so  severed  their  different  trans- 
actions that  plaintiff's  share  of  the  profits  in  the  first  two  could  be 
properly  ascertained  without  involving  the  incomplete  third  enter- 
prise; and  that,  defendants  having  by  their  conduct  on  the  trial 
waived  their  right  to  insist  that  the  relief  should  be  had  in  a  suit 
in  equity,  a  money  judgment  was  properly  rendered  for  the  amount 
ascertained  to  be  due  plaintiff  in  the  first  two  enterprises. 

6.  The  joinder  of  an  unpaid  balance  due  plaintiff  for  labor  and  mate- 

rials furnished  the  partnership  of  which  he  was  a  member,  with 
the  claims  of  plaintiff  against  the  firm  as  a  partner,  if  improper,  is 
waived  by  failure  to  seasonably  object  on  that  ground. 

7.  Where  the  date  when  the  debtor  ought  to  have  paid  is  fixed  by 

agreement,  it  is  error  to  allow  interest  from  a  date  before  that 
tima 

8.  Where  plaintiff  in  one  of  the  transactions  of  the  partnership  turned 

in  certain  logs  of  his  own,  it  is  error  to  allow  him  interest  on  the 
price  thereof,  in  the  absence  of  an  agreement  that  he  should  re- , 
ceive  interest  on  any  contributions  he  should  make. 
$.  Where  the  record  and  bill  of  exceptions  do  not  show  that  a  certain 
motion  was  made,  other  evidence  of  such  fact,  even  if  material, 
cannot  be  accepted  on  appeal 
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Appeal  from  a  jiidgraent  of  the  circuit  court  forEau  Claire 
county:  James  O'Neill,  Circuit  Judge.     Eeversed. 

The  complaint,  unverified,  alleged  that  the  defendants 
were  copartners  under  the  name  of  H.  C.  Putnam  &  Co.^ 
and  as  such  entered  into  an  agreement  with  the  plaintiff  in 
the  year  1888  to  the  effect  that  if  he  would  investigate,  ex- 
amine, and  bring  to  their  attention  desirable  timber  lands,, 
which  they  approved,  they  would  purchase  and  either  sell 
or  log  the  same  (the  plaintiff  acting  in  conjunction  with 
them),  and  would  pay  him  for  his  labor  in  so  doing  one 
fourth  of  the  net  profits  realized  by  them;  also,  that  they 
would  employ  him,  at  proper  prices,  to  do  the  logging,  and 
that  under  such  agreement  the  three  parcels  known  as  the 
"  Log  Creek  lands,"  the  "  Thornapple  lands,"  and  the  "  Main 
Creek  lands,"  were  purchased,  and  profits  realized.  The  de- 
tails of  the  complaint  need  not  be  further  stated. 

The  answer,  also  unverified,  in  terms  denied  the  partner- 
ship of  the  three  defendants,  but  in  legal  effect  admitted  it. 
It,  however,  denied  that  they  entered  into  the  arrangements 
alleged  in  the  complaint,  but  alleged  that  they  individually 
entered  into  an  arrangement  with  the  plaintiff  in  1888 
wherebv  he  was  to  find  timber  and  timber  lands:  IL  C.  Put- 
nam  should  advance  the  necessary  funds,  and  from  the  pro- 
ceeds should  be  repaid  such  advances,  with  seven  per  cent,  in- 
terest; that  Thampsan  and  E,  B.  Putnam  should  take  charge 
of  the  purchase,  logging,  and  sale  of  the  logs;  that  plaintiff 
should  cut  and  log  the  timber,  and  drive  the  logs,  at  prices 
specified,  and  that  one  fourth  of  the  net  profits  that  should 
be  derived  from  said  premises  should  belong  to  each  of  the 
parties;  and  that  each  of  the  parties  should  own  an  undi- 
vided one-fourth  interest  in  the  lands  after  the  timber  had 
been  cut  therefrom  and  sold.  The  answer  admitted  that 
the  Log  Creek  lands  and  the  Main  Creek  lands  were  pur- 
chaseil  under  this  arrangement,  and  that  the  plaintiff  had 
been  paid  in  full  all  sums  due  him  thereon;  that  the  Thorn- 
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:apple  lands  were  not  purchased  in  pursuance  of  said  agree- 
ment, or  any  agreement  with  the  plaintiff;  and  that  he  had 
no  interest  therein.  The  answer  further  set  np  that  the 
arrangement  was  verbal,  and  therefore  void,  under  sec.  2307, 
Stats.  1898. 

The  court  made  an  order  of  compulsory  reference,  and  on 
the  trial  before  the  referee  the  plaintiff  testified  to  the  ar- 
rangement, which  was  that  such  lands  as  he  might  find, 
and  after  investigation  bring  to  the  attention  of  the  defend- 
ants, who  did  in  fact  constitute  a  partnership  engaged  in 
various  kinds  of  business,  should  be  considered,  and,  if  ap- 
proved, would  be  purchased,  ZT.  O.  Putnam  advancing  any 
money  necessary  for  the  purchase  or  for  the  handling  of 
the  lands,  Mr.  Thompson  keeping  the  accounts,  and  the 
plaintiff  superintending  any  logging  operations  that  might 
be  deemed  advisable;  that  from  the  proceeds  Mr.  Putnam 
should  be  repaid  all  the  advances  made  by  him,  with  seven 
per  cent,  interest;  that  the  profits  upon  each  deal  or  enter- 
prise that  might  be  undertaken  by  them  should,  immedi- 
ately on  its  completion,  be  divided  equally  among  the  four 
parties;  and  that  any  losses  should  be  shared  in  the  same 
proportion.  The  trial  then  proceeded,  and  a  large  amount 
of  detail  evidence  was  taken  as  to  the  purchase,  handling, 
and  disposal  of  the  three  different  enterprises,  which  were 
•claimed  to  have  been  undertaken  at  different  times  under 
the  general  arrangement  above  stated,  with  no  express  sug- 
gestion from  the  defendants'  attorney  that  he  claimed  the 
relationship  between  plaintiff  and  defendants  to  be  a  part- 
nership, and  that  he  made  any  objections  to  the  plaintiff's 
claims,  other  than  those  set  forth  in  the  answer. 

The  referee  found  as  a  fact  that  no  partnership  existed, 
and  reports  in  his  conclusion  of  law  that  no  question  of  part- 
nership was  litigated  on  the  trial.  He  states  the  accounts 
of  the  three  several  enterprises  or  real-estate  purchases,  and 
also  the  accounts  of  services  rendered  by  and  payments  made 
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to  the  plaintiff  for  catting  and  driving  logs,  and  finds  an 
amount  due  from  the  defendants  to  the  plaintiff  of  some 
^5,200. 

These  findings  were  in  all  respects  confirmed  by  the  court, 
whereupon,  before  judgment,  defendants  moved  to  amend 
their  answer:  first,  by  correcting  a  clerical  error;  and,  sec- 
ondly, by  setting  up  distinctly,  as  an  objection  to  recovery, 
the  fact  that  a  partnership  existed  between  plaintiff  and  the 
defendants,  and  that  the  sums  claimed  were  for  profits  of  a 
yet  unsettled  partnership.  The  latter  portion  of  the  appli- 
cation was  denied,  and  judgment  rendered.  Other  facts,  so 
far  as  material,  will  appear  in  the  opinion. 

Defendants  appeal. 

For  the  appellants  there  were  briefs  by  Frawley^  Bundy 
db  Wilcox^  and  oral  argument  by  C.  T.  Bxtndy.  They  con- 
tended, inter  alia,  that  it  is  settled  that  standing  timber  is 
part  of  the  land  whereon  it  is  standing,  and  a  contract  for 
its  purchase  is  a  contract  for  an  interest  in  lands  within  the 
statute  of  frauds.  Strasson  v,  Montgomery,  32  Wis.  52;  War- 
ner V.  Trow,  36  Wis.  195;  Toung  v.  Lego,  36  Wis.  394;  Dan- 
idsv.  Bailey,  43  Wis.  566;  LiUie  v.  Dunbar,  62  Wis.  198; 
Seymour  v.  Cushway,  100  Wis.  580.  An  oral  agreement  of 
partnership  for  the  purpose  of  dealing  in  lands  or  standing 
timber  is  within  the  statute  of  frauds  and  void,  and  no  ac- 
tion at  law  for  a  breach  thereof  can  be  maintained.  Bird 
V.  Morrison,  12  Wis.  138;  Clarke  v.  McAuliffe,  81  Wis.  104; 
McMiUen  v.  PraU,  89  Wis.  612;  Seymour  v,  Cvshway,  100 
Wis.  580.  On  accounting  between  partners  interest  cannot 
be  allowed  on  advances,  overdrafts,  or  undivided  profits,  un- 
less by  express  agreement.  Dexter  v.  Arnold,  3  Mason,  284; 
Oage  v.  Parmdee,  87  111.  339;  Buckingham  v.  Ludlum,  29 
N.  J.  Eq.  345 ;  Sweeney  v.  Neely,  53  Mich.  422 ;  Gilman  v, 
VaugAan,  44  Wis.  646;  CarroU  v.  Little,  73  Wis.  52. 

For  the  respondent  there  was  a  brief  by  Wickham  dk  Farr 
And  oral  argument  by  Jamsa  Wickham.    They  contended, 
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inter  alia,  that  the  defense  of  partnership,  like  any  other 
defense,  can  be  waived  if  not  taken  advantage  of  in  the 
proper  way.  Tolford  v,  Tolford,  44  Wis.  547;  Candler  v.  Eo%- 
Slier,  10  Wend.  487;  Smith  v.  Allen,  18  Johns.  245;  DoiMhit 
V,  Douthit,  133  Ind.  26;  Kunnehe  v,  Mapel,  CO  Ohio  St.  1;. 
WhetsUnve  v.  Shaw,  70  Mo.  575;  McCormich  v.  Ketdium,  48 
Wis.  643;  Leonard  v,  Rogan,  20  Wis.  540.  The  agreement 
between  the  parties  was  not  void  under  the  statute  of  frauds. 
Waiters  v,  MoOuigan,  72  Wis.  155;  Tre^x^  v.  Riles,  68  Wis. 
344;  Hill  v.  Palmer,  56  Wis.  123;  KicMand  v.  Menasha  W^ 
W.  Co,  68  Wis.  34;  Bahcook  v.  Reed,  99  N.  T.  609. 
The  following  opinion  was  filed  May  15,  1900: 

Dodge,  J.  We  are  all  fully  satisfied  that  the  evidence^ 
by  a  clear  preponderance  thereof,  establishes  the  existence 
of  a  partnership  between  the  plaintiff.  Smith,  on  one  side,  and 
U.  C.  Putnam,  E,  B.  Putnam,  and  O.  T,  Thompson,  on  the 
other,  whereby  they  were  to  engage  in  the  purchase  either  of 
timber  lands  or  standing  timber  from  time  to  time,  as  the 
plaintiff  should  find  and  bring  to  the  notice  of  the  others 
favorable  opportunities;  that  U.^C.  Putnam  was  to  furnish 
such  money  as  was  necessary  for  the  purchase  of  land  or 
timber,  and  for  handling  the  same;  that  the  plaintiff.  Smith, 
was  to  superintend  any  logging  that  might  be  decided  on,, 
and  that  Thompson  was  to  keep  the  accounts,  and  handle 
the  finances,  and  make  sales;  that  Putnam  was  to  be  first 
repaid  moneys  advanced  by  him,  with  seven  per  cent,  in- 
terest  to  the  time  of  their  repayment;  and  that  the  profits 
or  losses  were  to  be  shared  equally  between  the  four  indi- 
viduals, which  division  was  to  be  made  as  soon  as  each  of 
the  transactions  was  finished  up.  That  such  was  the  ar- 
rangement, plaintiff  testifies,  and  therein  is  confirmed  by 
the  defendants.  That  this  constituted  a  partnership,  as  a 
necessary  result  of  the  terms  agreed  on,  seems  entirely  clear 
under  the  authorities.    They  all  shared  in  the  conduct  and 
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the  risks  of  the  business,  and  the  ultimate  division  was  to 
be  of  the  profits  as  such.  George,  Partnership,  §  17;  Miller 
V.  Price,  20  Wis.  117;  Vphain  v.  HewiU,  42  Wis.  85;  Treat 
V.  HiUa,  68  Wis.  344;  Clinton  B.  dk  I.  Works  v.  First  Nat. 
Bank,  103  Wis.  117. 

Appellants'  first  principal  contention  is  that  an  action  to 
close  up  a  partnership,  settle  accounts  between  the  partners, 
and  divide  the  property,  can  only  be  maintained  in  equity; 
that  courts  of  law  have  not  at  their  command  the  methods 
of  procedure  nor  the  adjustable  forms  of  decree  necessary  to 
accomplish  the  result.  While  it  is  an  undoubted  general  rule 
that  courts  of  law  have  not  the  machinery  at  their  command 
often  necessary  to  properly  settle  and  close  up  partnerships, 
and  that  such  actions  must  be  in  equity,  yet,  where  the  rea- 
son fails  because  of  the  fact  that  all  of  the  transactions  are 
so  completed  as  to  make  nothing  necessary  but  the  ascer- 
tainment of  a  money  balance  due  from  certain  of  the  partners 
to  another, —  a  function  which  a  court  of  law  can  perform, — 
the  objection  to  the  entertainment  of  a  sui^  by  such  a  court 
is  one  which  may  be  waived.  The  objection  resulting  from 
the  inability  of  the  court  to  do  the  things  necessar^^  to  com- 
plete relief  no  longer  exists,  and,  if  the  parties  consent,  the 
court  may  act  though  in  a  common-law  action,  and  may  ai»- 
certain  what  amount  is  due,  and  may  render  judgment  there- 
for, as  in  any  other  case  of  a  money  demand.  Tolford  v. 
Tolfi/rd,  44  Wis.  547;  McCorrniok  v.  Ketchum,  48  Wis.  043, 
644;  Kunnske  v.  Mapel,  60  Ohio  St.  1 ;  Whetstone  v.  Shaw,  70 
Mo.  575,  580;  Trowbridge  v.  Wetherhee,  11  Allen,  3G1,  365. 
By  the  answer  in  this  case  some  facts  tending  to  create  a 
partnership  are  suggested,  but  defendants'  contention  that 
such  relation  was  created  was  not  at  all  clearly  stated  therein. 
It  is  ambiguous,  and  did  not  fairly  notify  the  plaintiff  that 
the  defendants  made  any  objection  to  his  action  at  law  by 
reason  of  the  fact  that  the  indebtedness  claimed  by  him  arose 

out  of  partnership,  transactions.    The  fact  of  the  partnership 
Vol.  107— It 
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was,  however,  clearly  disclosed  early  in  the  trial  of  the  case 
by  the  plaintiff's  own  testimony;  but  both  parties  proceeded 
without  objection  to  introduce  all  evidence  necessary  to  es- 
tablish the  state  of  the  accounts  between  them,  and  not  until 
after  the  referee's  report  had  been  made  and  judgment  was 
about  to  be  entered,  did  defendants  clearly  object  to  the  ad- 
judication of  the  amount  due  in  this  legal  action.  It  seems 
clear  that  defendants'  conduct  has  been  such  as  to  waive  any 
objection,  which  they  might  have  made  by  reason  of  the  fact 
that  the  claim  grows  out  of  a  partnership,  to  the  ascertain- 
ment of  whether  or  not  there  exists  a  debt  presently  due  from 
the  defendants  to  the  plaintiff,  and  the  rendition  of  a  judg- 
ment therefor,  provided,  at  least,  that  nothing  is  necessary 
to  accomplish  that  result  which  transcends  the  powers  of  a 
court  of  law,  such  as  the  ascertainment  and  adjustment  of 
debts  of  the  firm,  or  the  appointment  of  a  receiver  to  dispose 
of  assets  yet  on  hand. 

The  next  objection  made  by  appellants  to  any  recovery  is 
that  the  arrangement,  whether  constituting  a  partnership 
or  not,  involved  a  dealing  in  lands,  and  is  therefore  denied 
enforcement  in  court  by  the  statute  of  frauds.  That  such 
dealings  were  involved,  as  an  essential  element  of  the  con- 
tract, cannot  be  denied,  whether  the  purchases  to  be  made 
thereunder  were  of  the  title  to  lands,  or  only  of  the  timber 
standing  thereon.  Nor  does  the  fact  that  the  contract  was 
for  partnership  dealing  meet  the  objection.  This  court,  at 
an  early  day  {Bird  v,  Morrison,  12  Wis.  138),  adopted  the 
position  that  a  contract  of  partnership  for  dealing  in  lands 
was  within  the  statute,  and  has  adhered  thereto  ever  since. 
Clarke  v.  McAuliffe,  81  Wis.  104;  McMillen  v.  Pratt,  89  Wis. 
612;  Seymour  v.  Cushway,  100  Wis.  580.  That  view  has  now 
so  fully  become  a  rule  of  property  in  this  state,  that  we  must 
adhere  to  it,  notwithstanding  the  weight  and  respectability 
of  the  authorities  to  the  contrary  elsewhere.  See  note  to 
Bates  V.  Bahcock  (Cal.),  16  L.  R  A.  745 ;  Browne,  Stat.  Frauds, 
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§  262.  In  applying  the  statute  of  frauds,  couHs  long  since 
recognized  an  exception,  or  more  properly  a  distinction,  in 
cases  where  a  contract  void  by  the  statute  had  been  fully 
executed,  and  one  party  sought  to  retain  the  fruits  of  the 
dealing  in  defiance  of  his  promises.  Such  situation  was  de- 
clared to  be  not  within  the  purpose  of,  and  so  not  sheltered 
by,  the  statute.  It  has  therefore  been  held  in  a  vast  array 
of  decided  cases  that  where  the  parties  have  fully  executed 
all  parts  of  such  a  contract  relating  to  or  affecting  interests 
in  land,  so  that  the  courts  do  not  need  to  enforce  anything 
with  reference  to  the  land  itself,  the  rights  and  duties  of  the 
parties  resulting  from  their  dealings  may  be  enforced,  and 
each  of  them  prevented  from  using  that  statute,  not  as  a 
protection  against,  but  as  an  effective  means  of,  fraud. 
Browne,  Stat.  Frauds,  §  116;  Hice  v.  Eohert^^  24  Wis.  461 ; 
ISiland  v.  Murphy ^^  73  Wis.  326 ;  Pireaux  v.  Simon,  79  Wis. 
392;  Trowbridge  v.  Wetherheey  11  Allen,  361;  Bowen  v.  Bell, 
20  Johns.  338;  Remington  v,  Paimer,  62  N.  Y.  31;  B(yrk  v. 
Martin,  132  N.  Y.  280;  Hodges  v.  Green,  28  Vt.  358;  Gordon 
V.  Tweedy,  71  Ala.  202;  Negley  v.  Jeffers,  28  Ohio  St.  90; 
OaUey  v.  Galley,  14  Neb.  174;  jRyan  v.  Toinlinson,  39  Cal. 
639,  645;  Bibb  v.  AUen,  149  U.  S.  481,  497. 

It  will  be  observed  that  the  above  decisions  are  made  under 
statutes  on  both  sides  of  the  line  of  distinction  pointed  out 
by  Dixon,  C.  J.,  in  Brandeis  v:  JVeustadtl,  13  Wis.  142,  and 
the  same  efficacy  is  given  to  completed  execution  whether 
the  original  contract  is  by  the  statute  mereh'  denied  in  evi- 
dence, or  forbidden  to  be  the  subject  of  an  action,  or,  as  in 
New  York,  Wisconsin,  and  Nebraska,  is  declared  void.  It 
should  also  be  noted  that  in  the  cases  above  cited,  where 
this  court  refused  to  enforce  parol  agreements  for  partner- 
ships dealing  in  lands,  the  contracts  were  still  executory. 

In  the  contract  before  us  the  partnership,  long  before  suit, 
had  been  fully  executed,  so  far  as  any  real-estate  rights  were 
concerned,  in  at  least  two  of  the  three  enterprises  under- 
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taken, —  the  "  Log  Creek  deal "  and  the  "  Thornapple  deal.'* 
Plaintiff  had  explored  and  found  the  land  or  standing  tim- 
ber, the  defendants  had  bought  it,  and  it  had  all  been  either 
logged  or  sold,  and  the  proceeds  in  money  had  been  received. 
Indeed,  in  the  former  a  division  of  the  money  had  been  made^ 
not  complete  only  because  erroneous  in  amount.  No  more 
complete  execution  of  all  parts  of  the  agreement  in  any  wise 
touching  real  estate,  or  affecting  any  dealings  therein,  could 
well  be  conceived.  Defendants  had  not  repudiated  the  con- 
tract as  void,  but  had  performed  it,  and  had  received  money 
as  the  fruit  of  such  performance.  As  to  the  third  enterprise^ 
the  "  Main  Creek  deal,"  a  fraction  of  the  land  is  as  yet  un- 
sold; but  even  that  has  been  denuded  of  its  timber,  which 
has  been  sold,  and  the  proceeds  received  by  defendants.  For 
reasons  to  be  stated  later,  however,  it  is  not  necessary  to  de- 
cide whether  such  nearly  complete  execution  is  sufficient  to 
wholly  remove  the  obstacle  of  the  statute  of  frauds. 

Another  question  preliminary  to  the  details  of  the  judg- 
ment is  whether  the  "Thornapple  lands"  were  within  the  gen- 
eral  arrangement  between  plaintiff  and  defendants,  or  were 
a  separate  and  independent  transaction  of  the  defendants 
together,  or  of  H,  C.  Putnam  alone,  in  which  plaintiff  wa& 
not  a  participant.  The  evidence  is  in  conflict,  the  parties 
contradict  each  other  squarely,  and  there  are  several  items 
of  circumstantial  evidence  confirmatory  of  one  or  the  other 
theory.  That  being  so,  the  finding  of  the  referee  and  of  the 
circuit  court  that  they  were  so  included  must  stand.  We 
certainly  do  not  find  that  it  is  opposed  to  the  clear  prepon- 
derance of  evidence. 

This  brings  us  to  an  examination  of  the  situation  and  the 
rights  of  the  parties  in  detail.  The  situation  may  be  sum- 
marized thus:  In  1888  a  negotiation  was  had,  at  which  cer- 
tain terms  were  agreed  on,  under  which  the  parties  might 
handle  one  land  or  logging  enterprise,  or  might  take  up 
others,  as  they  decided  in  the  future.     Only  one  was  in  act- 
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ual  contemplation  at  the  time.  One  item  of  that  general 
agreement  was  that  the  profits  of  each  deal  were  to  be  di- 
vided, and  plaintifiTs  share  paid  over  to  him,  as  soon  as  it 
was  closed  np.  Under  this  arrangement  the  "  Log  Creek  "  en- 
terprise was  entered  upon  in  1888,  the  "  Thornapple  "  deal  in 
January,  1890,  and  the  "  Main  Creek  "  deal  in  July,  1891.  The 
^*Log  Creek  "  enterprise  was  a  purchase  of  standing  timber,  a 
logging  thereof,  and  sale  of  the  logs  fully  completed, —  the 
money  all  received  and  bills  all  paid  by  November  12, 1890. 
The  "  Thornapple  "  was  a  purchase  outright  of  lands,  and  a 
sale  Ihereof  in  bulk  the  same  year,  fully  completed  and  price 
collected  by  the  defendants  by  April  15, 1891.  The  "  Main 
Creek  "  was  a  purchase  of  timber  lands,  logging  thereof,  and 
sale  of  the  logs.  Those  logging  operations  extended  to  near 
the  close  of  1896,  and  at  the  time  of  trial,  in  1898  and  1899,  a 
considerable  quantity  of  the  cut  lands  still  remained  undis- 
posed of.  A  small  remnant  of  logs  was  still  ^^  hung  up," 
and  to  *be  paid  for  only  as  they  reached  Beef  Slough,  and 
some  small  indebtedness  for  taxes  and  trespasses  remained 
unsettled.  Each  separate  enterprise  had  yielded  a  measure 
of  clear  profit.  In  June,  1896,  the  accounts  of  the  Log  Creek 
"deal  were  stated  and  balanced  by  Mr.  Thompson^  whose  duty 
that  was,  and  a  sum  paid  over  to  the  plaintiff  as  his  share  of 
the  profits,  but  not  so  as  to  make  a  binding  settlement  as  to 
correctness  of  the  amount.  As  early  as  July,  1896,  a  state- 
ment of  the  Thornapple  accounts  was  made  by  plaintiff,  and 
was  exhibited  to  Thompson.  It  apparently  did  not  receive 
assent  or  dissent  as  to  correctness,  for  the  reason  that  plaint- 
iff's interest  therein  was  denied. 

In  addition  to  his  claim  to  a  share  of  the  net  profits  in 
these  three  enterprises,  plaintiff  makes  claim  to  certain  sums 
due  him  as  a  contractor  with  the  firm  for  driving  certain  of 
the  Log  Creek  logs,  and  for  logging  and  driving  most  of  the 
Main  Creek  logs. 

In  this  situation,  it  must  be  conceded  that  there  is  no  such 
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settleraent  of  partnership  accounts  and  agreement  on  balance 
as  is  uniformly  held  to  support  an  action  at  law.  It  is  also 
apparent  that,  as  to  the  Main  Creek  transactions,  the  time 
has  not  yet  come  when  plaintiff  is,  by  the  terms  of  his  con- 
tract, entitled  to  a  division  of  profits.  Some  debts  and  some 
credits  still  remain  to  be  adjusted,  and  a  not  inconsiderable 
part  of  the  property  to  be  disposed  of,  before  it  can  be  said 
to  be  closed  up.  True,  the  remaining  property  is  mainly 
real  estate,  to  which  a  court  might  not  be  able  to  enforce  any 
rights  of  plaintiff.  But  the  defendants  do  not  repudiate  the 
rights  which  he  claims.  They  admit  that,  whenever 'they 
shall  have  sold  that  land  in  accordance  with  the  terms  of 
their  agreement,  its  proceeds  are  to  be  accounted  for.  They 
have  the  right  to  insist  that  such  property  be  disposed  of  in 
the  contract  method,  inste^l  of  by  a  court,  so  long  as  they 
do  not  unreasonably  either  negligently  or  wilfully  delay. 
Further,  even  if  the  facts  justified  a  demand  by  plaintiff 
that  the  partnership  be  terminated  by  decree  of  a  court,  the 
situation  would  demand  the  peculiar  powers  of  a  court  of 
equity  to  take  control  of  the  remaining  property  and  dispose 
of  it,  and  to  ascertain  and  discharge  any  outstanding  part- 
nership indebtedness,  before  final  statement  of  account  and 
division  between  the  partners  can  be  had.  Green  v.  Stacy ^ 
90  Wis.  46,  52.  The  plaintiff  cannot,  therefore,  in  this  ac- 
tion, properly  demand  or  recover  profits  earned  or  to  l)e 
earned  by  the  partnership  dealings  in  the  Main  Creek  lands. 
We  are  persuaded,  however,  that  such  inability  to  recover 
his  profits  on  the  last-mentioned  enterprise  need  not  pre- 
clude him  as  to  the  others.  While  it  is  a  general  rule  that 
individual  transactions  constituting  parts  of  a  general  part- 
nership business  cannot,  at  the  will  of  either  party,  be  sev- 
ered from  the  rest  and  made  the  basis  of  suit  either  at  law 
or  equity,  that  rule  does  not  prevent  the  parties  from  agree- 
ing to  such  severance,  nor  preclude  courts  from  enforcing 
the  rights  on  that  basis,  if  it  can  be  done  without  involving: 
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the  rest  of  the  business,  when  such  agreement  is  made. 
Drew  V.  Person^  22  Wis.  651;  Rose  v,  Bradley^  91  Wis.  619; 
Gibson  v.  Moore,  6  N.  H.  547 ;  Collamer  v.  Foster,  26  Vt.  754. 
As  already  stated,  the  agreement  of  the  parties  before  us  in 
advance  severed  each  deal  from  any  others,  and  stipulated 
that  the  accounts  of  each  should  be  settled  and  its  profits 
divided  independently  of  the  others.  As  each  was  taken 
up,  there  was  no  certainty  that  there  ever  would  be  another. 
The  conduct  of  one  did  not  involve  any  of  the  transactions 
in  either  of  the  others.  Indeed,  both  the  Log  Creek  and 
Thornapple  enterprises  were  finished  up  before  the  Main 
Creek  was  entered  upon.  In  May,  1891,  plaintiff  might  have 
brought  his  suit  for  accounting  and  division  in  both  of  the 
former,  and  such  suit  certainly  could  not  have  been  abated 
nor  confused  by  the  fact  that  in  July  following  a  new  and 
additional  enterprise  was  taken  up,  in  view  of  the  agree- 
ment that  each  should  be  settled  up  upon  its  completion. 

We  have  reached  the  conclusion  that  the  parties  have  by 
agreement  so  severed  the  different  transactions  that  the 
plaintiff's  share  of  profits  therein  may  properly  be  ascer- 
tained and  recovered  without  involving  the  incomplete  Main 
Creek  enterprise;  that  defendants  did,  upon  the  trial,  by 
conduct,  waive  their  right  to  object  that  the  ascertainment 
of  the  amount  due  plaintiff  involved  an  accounting  between 
partners,  which  ought  to  be  had  in  a  suit  in  equity,  and  did 
consent  that  in  this  action  at  law  the  amount  might  be  tried 
and  decided ;  and  that  a  money  judgment  may  properly  be 
rendered  for  the  amount  so  ascertained. 

The  unpaid  balance  due  for  cutting  and  driving  the  Main 
Creek  logs  is,  of  course,  due  at  law,  on  contract,  and  prop- 
erly recoverable  in  this  form  of  action.  Its  joinder  with  the 
claims  of  plaintiff  as  a  partner,  if  improper,  has  been  waived 
by  omission  to  object.     Sec.  2654,  Stats.  1898. 

In  stating  the  accounts,  especially  of  the  Log  Creek  deal, 
trifling  errors  in  allowance  of  interest  exist,  in  that  the 
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plaintiff  is  allowed  interest  from  the  date  when  moneys  re- 
ceived by  defendants  first  exceeded  the  amount  due  H,  C. 
Putnam  for  his  advances.  This  is  erroneous,  for  plaintiff 
was  not  entitled  to  payment  of  his  share  of  the  profits  until 
the  transaction  was  completed.  Such  was  the  contract.  In 
Layeock  v.  Parker,  103  Wis.  161,  the  rule  as  to  demands 
such  as  here  involved  was  stated  to  be  that  interest  should 
run  from  the  time  when  the  debtor  ought  to  have  paid, 
which  time  may  be  fixed  by  agreement,  by  law,  or,  in  the 
absence  of  such  fixing,  by  demand.  Here  the  date  was  fixed 
by  the  contract.  The  Log  Creek  matter  was  fully  com- 
pleted by  receipt  of  the  last  payment  for  logs  on  November 
12, 1890,  from  which  date,  and  not  earlier,  plaintiff  is  entitled 
to  interest.  The  dates  for  the  payments  for  logging  and 
driving  were  also  fixed  by  contract,  and  are  correctly  found 
and  applied  by  the  circuit  court.  Another  slight  error  con- 
sists in  allowing  interest  upon  an  item  of  $750,  the  price  of 
certain  logs  belonging  to  plaintiff,  and  turned  into  the  Log 
Creek  transaction.  Defendants  are  allowed  interest  as  if 
Mr,  Putnam  had  advanced  the  money,  which  was  not  the 
case;  and  plaintiff  is  allowed  interest  from  the  date  when 
he  turned  in  the  logs,  to  which  he,  as  partner,  was  not  enti- 
tled, there  being  no  agreement  that  he  should  receive  inter- 
est on  any  contributions  he  might  make.  Still  another  error 
consists  in  considering  three  disbursements  made  by  plaintiff 
in.  the  Main  Creek  matter  as  part  of  his  logging  account, 
while  they  should  be  treated  as  contributions  to  the  partner- 
ship undertaking,  and  be  allowed  him  whenever  the  part- 
nership accounts  come  to  be  stated.  Those  items  are:  April 
15,1892,  paid  by  Smith  &  Howe,  $35.40;  September  1, 1893, 
paid  to  Early,  for  trespass,  $27;  February  12,  1895,  paid  to 
county,  for  land,  $80. 

The  so-called  Till  account  is  merely  one  of  the  firm  trans- 
actions, showing  an  item  of  profit  for  those  accounts  when 
they  come  to  be  stated,  and  should  not  be,  as  it  is,  confused 
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with  plaintifTs  claim  for  driving  certain  logs.  We  have, 
therefore,  eliminated  it  from  the  amounts  T7e  jBnd  due,  but 
have  included  plaintifiTs  charge  of  $444.79  for  driving  the 
Till  logs,  and  the  sura  of  $525.17  paid  him.  A  statement 
•of  the  accounts  resulting  in  the  amounts  for  which  judg- 
ment is  ordered  will  be  filed  with  this  opinion,  but  need  not 
form  a  part  thereof  for  purpose  of  publication. 

With  these  corrections,  and  one  or  two  others  too  trivial 
to  require  mention,  we  reach  the  conclusion  that  there  is 
due  plaintiff  from  defendants,  for  which  judgment  should 
properly  be  rendered  in  this  action:  Profits  on  Log  Creek 
transaction,  $841.82,  with  legal  interest  from  June  16,1891; 
profits  on  Thornapple  transaction,  $1,082,  with  interest  from 
August  15,  1891;  and  balance  unpaid  on  Main  Creek  log- 
ging and  driving  account,  $506.48,  with  interest  from  Sep- 
4iember  26,  1896. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
ivith  directions  to  render  judgment  in  favor  of  plaintiff  for 
the  amounts  above  indicated. 

Babdeek,  J.,  dissents. 

The  following  opinion  was  filed  June  21, 1900: 

Dodge,  J.  The  argument  for  appellants  on  their  motion 
for  a  rehearing  calls  our  attention  to  certain  inaccuracies 
of  statement  in  the  opinion  filed,  in  asserting  that  defend- 
ants first  clearly  objected  to  adjudication  of  amount  due  in 
this,  a  legal  action,  after  confirmation  of  the  referee's  re- 
port. The  "  first  clear  objection  "  referred  to  was  the  mo- 
tion to  amend  the  answer  so  as  to  set  up  the  existence  of 
the  partnership  as  a  defense,  and  it  is  true  that  this  motion 
was  presented,  not  after,  but  at  the  same  time  with,  the 
motiorto  confirm,  and  was  heard  and  decided  with  it.  This 
inaccuracy  is,  however,  wholly  immaterial  to  the  conclusion 
reached,  that  defendants  had,  by  conduct,  assented  to  in- 


170  SUPREME  COURT  OF  WISCONSIN.         [lOT 


Smith  y&  Putnam  and  otheia 


vestigation  and  adjadication  of  the  amount  due  the  plain t- 
iff.  That  conclusion  resulted  from  the  voluntary  introduc- 
tion of  the  evidence  as  to  the  accounts  after  the  fact  of 
partnership  was  fully  admitted  by  plaintiff,  continuance  of 
the  trial  to  completion,  and  the  submission  to  the  referee 
of  the  rights  of  the  parties  for  decision  upon  the  pleadings 
and  proofs  as  they  then  stood,  without  objection  to  the  form 
of  action. 

Indeed,  it  is  questionable  whether  such  assent  might  not 
be  inferable  from  mere  procedure  with  the  trial,  and  even 
if,  at  the  close  of  the  trial,  due  attempt  to  raise  the  partner- 
ship character  of  the  transactions  as  an  objection  to  the 
consideration,  in  action  at  law,  of  the  rights  of  the  parties,, 
had  beea  made.  But  that  question  need  not  be  discussed 
or  answered,  for  the  record  discloses  no  attempt  to  raise 
such  objection,  but,  on  the  contrary,  the  submission  of  the 
merits  by  both  parties  to  the  referee.  True,  appellants  as- 
sert that  at  the  close  of  the  evidence  they  moved,  before 
the  referee,  for  a  dismissal  on  the  ground  that  the  claims  of 
plaintiff  arose  out  of  unsettled  partnership  accounts;  but  no 
such  motion  appears  of  record,  nor  does  the  bill  of  excep- 
tions certify  that  any  was  made.  We  cannot  accept  any 
other  evidence  of  such  fact,  even  if  material, —  not  even  the 
affidavit  of  appellants'  counsel. 

Other  contentions  now  urged  by  appellants  were  fully 
considered  in  the  original  decision  of  the  case,  and  present 
no  reason  for  rehearing. 

By  tJie  Vo^trt. —  Appellants'  motion  for  rehearing  is  de- 
nied, with  $25  costs. 
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Trust  Company,  Respondent.  — 

dll7      ^04 

April  28 — June  21t  1900.  juj        1405 

Voluntary  assignments:  Bankruptcy:  Title  to  property  in  anotlier  stater 
Filing  of  claim  by  foreign  creditor:  Estoppel:  Corporation  a  ** per- 
son: "  Construction  of  statutes, 

1.  A  voluntary,  common-law  assignment  for  the  benefit  of  creditors, 

good  in  the  state  where  made,  carries  title  to  personal  property 
wherever  situated,  but  where  the  state  steps  in  and  regulates  the 
distribution  of  the  assigned  estate  in  accordance  with  conditions 
which  only  the  sovereign  can  prescribe,  and  the  conditions  so  pre- 
scribed are  such  as  to  bring  into  play  the  essential  features  of  a 
bankrupt  law,  the  operation  of  the  assignment  will  be  limited  to 
the  state  where  made. 

2.  Ch.  80a,  S.  &  B.  Ann.  Stats,  (providing,  among  other  things,  that  a 

debtor  who  has  made  a  voluntary  assignment  under  ch.  80  may 
become  discharged  from  his  debts  as  a  part  of  the  proceeding 
under  the  assignment,  and  that  every  creditor  residing  within  or 
without  the  stat-e,  who  accepts  a  dividend  out  of  the  assigned  es- 
tate, or  participates  in  any  way  in  the  proceedings,  shall  be  bound 
by  the  order  of  discharge,  subject  to  the  right  of  appeal),  gives  the 
assignment  law  the  character  of  a  bankrupt  law,  and  a  deed  of  as^ 
signment  executed  thereunder  does  not  convey  title  to  personal 
property  in  another  state,  at  least  as  against  creditors  residing  in 
such  st-ata 

3w  An  Illinois  corporation,  being  indebted  to  a  bank  in  that  state  on 
promissory  notes  and  having  on  deposit  therein  money  subject  to 
check,  made  an  assignment  for  the  benefit  of  creditors  in  this  state. 
When  the  notes  became  due  the  bank  applied  the  money  on  de- 
posit to  their  payment  and  filed  a  claim  in  the  assignment  pro- 
ceedings for  the  balance  due  on  the  notes.  Held,  that  the  filing  of 
such  claim  was  merely  a  recognition  of  the  validity  of  the  assign- 
ment so  far  as  it  conveyed  property  in  this  state,  and  did  not  estop 
the  bank  from  denying  its  extraterritorial  effect  in  an  action  to 
recover  said  deposit. 

4  In  view  of  subd.  12,  sea  4^1,  and  subd.  2,  sec.  4972,  S.  &  B.  Ann. 
Stats,  (providing  that  in  construing  statutes  **  the  word  *  person  ^ 
may  be' extended  to  bodies  politic  and  corporate  as  well  as  to  in- 
dividuals^" and  **  should  be  extended  and  applied  to  bodies  corpo- 
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rate  unless  plainly  inapplicable"),  the  provision  of  sec  1702d  that 
''any  person"  making  a  voluntary  assignment  for  the  benefit  of 
creditors  may  be  discharged  from  his  debts  in  the  assignment  pro- 
ceeding should  be  construed  to  include  corporations. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
•county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Appeal  by  plaintiff  from  an  order  sustaining  demurrer  to 
the  complaint.  From  the  complaint,  and  certain  stipulations 
and  concessions  added  thereto,  it  appears  that  in  June,  1808, 
the  KruU  &  Volger  Company  was  a  corporation  existing 
under  the  laws  of  Illinois,  having  its  principal  place  of  busi- 
ness at  Milwaukee,  and  branch  establishments  at  Chicago, 
Illinois,  and  Kansas  City,  Missouri,  and  on  that  day  made  a 
<lue  and  formal  voluntary  assignment  in  Milwaukee,  in  com- 
pliance with  ch.  80,  S.  &  B.  Ann.  Stats.,  to  the  plaintiff, 
Herman  Segnitz^  a  citizen  and  resident  of  Wisconsin.  On 
that  day  the  KruU  &  Volger  Company  had  on  deposit,  sub- 
ject to  check,  with  the  defendant,  a  banking  corporation 
existing  under  the  law  of  Illinois  and  engaged  in  business 
at  the  city  of  Chicago,  $1,652.39,  and  at  the  same  time  was 
indebted  to  that  company  on  two  promissory  notes,  of  $1,000 
each,  due,  one  about  June  15,  and  the  other  about  July  15, 
1898.  At  the  opening  of  business  on  June  4th  the  plaintiff 
formally  notified  the  defendant  of  the  fact  of  sucl^  assign- 
ment, and  of  the  claim  by  him,  as  such  assignee,  to  the  fund 
then  on  deposit.  Later  the  defendant  made  application,  by 
proper  entries  on  its  books,  of  said  $1,652.39  to  the  said 
promissory  notes.  Thereafter,  and  about  September  1st,  the 
defendant  filed  with  the  clerk  of  Milwaukee  circuit  court,  in 
the  assignment  proceedings,  a  claim  for  $347.61,  being  the 
balance  of  said  notes  remaining  after  the  application  of  said 
deposit,  which  fact  is  set  up  as  an  estoppel  of  the  defendant 
against  denying  either  the  validity  of  the  assignment,  or 
plaintiff's  title  to  any  of  the  assets  of  said  Krull  &  Yolger 
Company.    The  defendant  has,  on  demand,  refused  to  pay 
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said  deposit  fund  of  $1,652.39,  or  any  part  thereof,  to  the- 
plaintiff,  and  this  suit  is  brought  by  the  assignee  to  recover 
that  amount. 

For  the  appellant  there  was  a  brief  by  McElroy  .<&  Each'- 
weilery  and  oral  argument  by  F.  C.  Esch\oeiler,  They  con- 
tended,  inter  af.iay  that  a  creditor  who  comes  inix)  court  here 
and  seeks  to  take  advantage  of  our  laws  must  bo  regarded 
for  that  purpose  as  a  resident  of  this  state  and  subject  to  tho^ 
rules  of  law  governing  a  resident  creditor.  Cole  v.  Cunning- 
ham, 133  U.  S.  107-115;  Baldwin  v.  Hale,  1  Wall.  223;  Gil- 
man  V.  Lockwood,  4  Wall.  409-411;  Denny  v.  Bennett,  128 
XT.  S.  489-497.  The  filing  of  a  claim  by  the  defendant  in  a 
voluntary  assignment  proceeding  made  him  a  party  to  the 
same  and  estopped  him  from  questioning  either  the  volun- 
tary assignment  itself  or  tl^e  title  of  the  assignee  to  all  the 
assets  of  the  assignor  wherever  situated.  Burrell,  Assign- 
ments (5th  ed.),  476-479;  Littl^john  v.  Turner,  73  Wis.  113- 
121 ;  Boynton  F.  Co,  v.  Sorensen,  80  Wis.  594-596 ;  Lawaon  v. 
Stacy,  82  Wis.  303-305;  In  re'  Gilbert,  94  Wis.  108-115;. 
Keith  V.  Arthur,  98  Wis.  189,  191;  Means  v,  Ilapgood,  19 
Pick.  105;  May  v.  Wa^nemaker,  111  Mass.  418;  Mehlhoj?  v. 
EUsworth,  95  Iowa,  657;  Yon  Stein  v.  Trexlcr,  5  Tex.  Civ. 
App.  299;  Aneonia  B.  <&  C.  Co.  v.  Babbitt,  74  N.  Y.  395,  404; 
Graves  v.  Bice,  148  N.  T.  227,  234.  Such  filing  is  a  recogni- 
tion of  the  assignment  in  toto,  and  the  creditor  cannot  hold 
the  assignment  void  in  part  and  good  in  part.  Geisse  v. 
BeaU,  3  Wis.  367,  399. 

For  the  respondent  there  was  a  brief  by  WinJcUr,  Flanders^ 
Smithj  Bottum  cfe  Vilas,  and  oral  argument  by  E.  P.  Vilas. 

Bardeen,  J.  The  complaint  shows  that  a  corporation  or- 
ganized under  the  laws  of  Illinois,  with  its  principal  office 
and  place  of  business  in  this  state,  made  a  voluntary  assign- 
ment for  the  benefit  of  its  creditors,  in  this  state.  The  ques- 
tion for  decision  is  whether  such  assignment  carried  title  ta 
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the  personal  estate  of  the  assignor,  situate  in  Illinois.  The 
general  proposition  may  be  stated  that  a  voluntary,  common- 
law  assignment  for  the  benefit  of  creditors,  good  in  the  state 
where  made,  carries  title  to  personal  property,  wherever  sit- 
uated. This  court  has  so  held,  and  such  holding  is  supported 
by  the  great  weight  of  authority.  Mowry  v.  Crocker^  6  Wis. 
^26 ;  Cook  v.  Vo/n  Hom^  81  Wis.  291 ;  CampheU  v.  Colorado 
C  (&  L  Co.  9  Colo.  60;  First  Nat.  Bank  v.  Walker^  61  Conn. 
154;  Walters  v.  WhiHock^  9  Fla.  86;  Miller  v.  Kemaghan^  66 
Ga.  155;  Coflin  v.  Kelling^  83  Ky.  649;  In  re  Paige  i&  S.  Z. 
Co.  31  Minn.  136;  Askew  v.  La  Cygne  Exch.  Banky  83  Mo. 
566;  Frazier  v.  Fredericks^  24  N.  J.  Law,  162;  Ackerman  v. 
Crossy  40  Barb.  465 ;  Noble  v.  Smith,  6  R.  I.  446 ;  Gregg  v. 
Sloan,  76  Va.  497;  Weider  v.  Maddox,  66  Tex.  372;  Black 
^.  Za^harie,  3  How.  483;  Van  Wyck  v.  Read,  43  Fed.  Rep. 
716;  Means  v.  IJapgood,  19  Pick.  105;  F\dler  v.  Steiglitz,  27 
Ohio  St.  355.  In  Illinois,  Louisiana,  and  Maine,  and  possibly 
some  other  states,  the  rule  is  limited,  and  will  not  be  allowed 
to  prevail  as  against  creditors  of  the  assignor  residing  in 
those  states.  Ileyer  v.  Alexander,  108  111.  385 ;  Beime  v.  Pat- 
ton,  17  La.  589 ;  Fox  v.  Adams,  5  Me.  245 ;  Chqfee  v.  Fourth 
Nat.  Bank,  71  Me.  514.  The  general  rule,  however,  is  as 
above  stated;  and  If  the  assignment  in  question,  under  the 
law  of  this  state,  was  but  a  common-law,  voluntary  assign- 
ment, it  carried  title  to  the  assignor's  property  in  Illinois, 
and  the  demurrer  was  improperly  sustained. 

The  assignment  under  consideration  was  made  June  3, 
1898,  and  the  law  applicable  thereto  may  be  found  in  ch.  80 
and  ch.  80a,  S.  &  B.  Ann.  Stats.  So  far  as  ch.  80  is  con- 
cerned, it  only  assumes  to  regulate  and  control  the  manner 
in  which  such  assignments  shall  be  made  and  executed. 
Ch.  80a,  however,  added  some  new  features,  which  led  this 
court  to  speak  of  our  whole  system  relating  to  voluntary  as- 
signments as  an  insolvent  law.  Holton  v.  Burton,  78  Wis. 
321 ;  Second  Ward  S.  Bank  v.  Schranck,  97  Wis.  250.    In 
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Binder  v,  McDonald^  106  Wis.  332,  this  court  criticised  these 
statements,  and  limited  them  to  the  additions  made  to  the 
general  assignment  law  by  the  acts  of  1889,  now  included 
in  ch.  80a. 

This  court  has  never  had  occasion  to  examine  and  construe 
the  purpose  and  force  of  those  features  of  our  assignment 
law  which  enable  the  debtor  to  obtain  a  discharge  from  his 
debts.  A  very  similar  system  in  Minnesota  was  considered 
in  McClure  v.  Campbell^  71  Wis.  350,  and  it  was  distinctly 
held  that  an  assignment  made  in  that  state,  pursuant  thereto, 
had  no  extraterritorial  effect.  Similar  statutes  have  been 
the  subject  of  frequent  discussion  in  other  courts,  and  the 
almost  uniform  line  of  decisions  is  in  accord  with  the  con- 
clusion stated.  Many  of  the  cases  are  cited  and  reviewed 
by  the  supreme  court  of  the  United  States  in  the  recent  case 
of  Security  T.  Co.  v.  Dodd,  M.  <&  C.  17S  U.  S.  624.  In  Barth 
V.  Backus,  140  N.  Y.  230,  and  Tovmsend  v.  Coxe,  151  III.  62, 
the  courts  of  last  resort  in  New  York  and  Illinois  had  occa- 
sion to  consider  the  law  of  this  state,  and  the  legal  effect  of 
an  assignment  thereunder;  and  both  courts  came  to  the  con- 
clusion that  those  portions  of  our  law  which  enabled  the 
assignor  to  obtain  a  discharge  from  his  debts  gave  it  the 
character  of  a  bankrupt  law,  and  that  such  an  assignment 
was  ineffectual  to  transfer  title  to  property  of  the  insolvent 
situate  in  those  states.  Of  course,  we  are  not  bound  by  those 
decisions;  but,  in  so  far  as  they  rest  upon  valid  reasons  and 
sound  conclusions,  they  are  entitled  to  weight. 

Ch.  80,  as  already  noted,  only  assumes  to  deal  with  the 
making  and  administration  of  common-law  assignments. 
Prior  to  1889  an  insolvent  debtor  could  only  obtain  a  dis- 
charge from  his  debts  by  procedure  under  ch.  179, —  an  act 
entirely  independent  of  the  assignment  statutes.  This  chap- 
ter provided  for  a  petition,  a  schedule  of  all  creditors,  and 
an  inventory  of  property ;  and,  in  a  proper  case,  an  assign- 
ment was  directed.  Becognizing  the  futility  of  such  a  course 
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by  a  debtor  who  had  made  a  voluntary  assigDinent,  in  ISSd* 
the  legislature  adopted  the  provisions  which  have  been  in- 
corporated into  ch.  80a.  The  form  of  procedure  was  based 
upon  the  assumption  that  the  debtor  had  made  a  volun- 
tary assignment.  Among  other  features,  it  provided  that 
such  debtor  might  become  discharged  from  his  debts,  as  -a 
part  of  the  proceedings  under  the  assignment,  and  that 
every  creditor,  residing  within  or  without  the  state,  who* 
should  accept  a  dividend  out  of  the  assigned  estate,  or  par- 
ticipated in  any  way  in  the  proceedings,  should  be  bound 
by  the  order  of  discharge,  subject  to  the  right  of  appeal. 
If  this  coercive  feature  of  the  scheme  had  been  contained  in* 
the  original  assignment  executed  by  the  debtor,  it  would  • 
have  rendered  the  assignment  void.  It  became  legal  only 
by  force  of  the  statute.  Thus,  the  way  was  opened  to  every 
debtor  making  an  assignment,  not  only  to  distribute  his^ 
property  to  his  creditors,  but  to  demand  a  discharge  from 
his  indebtedness  as  to  every  creditor  who  should  come  in  or 
accept  a  dividend.  It  was,  in  legal  effect,  tacking  a  bank- 
rupt law  to  the  assignment  law;  and  inasmuch  as  the  dis- 
tribution of  the  estate  depends,  not  upon  the  will  of  the 
assignor,  but  upon  the  positive  requirement  of  the  lawmak- 
ing power,  we  can  see  no  escape  from  the  conclusion  that 
in  so  far  it  becomes  statutory,  and  not  voluntary.  It  is  only 
in  the  cases  where  the  making  of  the  transfer  and  the  dis- 
tribution of  the  assigned  estate  are  the  voluntary  acts  of 
the  assignor  that  the  law  recognizes  the  extraterritorial 
effect  of  the  deed  of  assignment.  When  the  state  steps  in 
and  regulates  the  distribution  of  the  assigned  estate  in  ac- 
cordance with  conditions  which  only  the  sovereign  can  pre- 
scribe, and  the  conditions  so  prescribed  are  such  as  to  bring 
into  play  the  essential  features  of  a  bankrupt  law,  the  op- 
eration of  the  assignment  will  be  limited  to  the  state  where 
made.  No  question  of  comity  arises,  or,  at  least,  that  rule 
cannot  be  extended  to  cases  of  this  kind.    We  are  satisfied 
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with  the  proposition  that  when  this  assignment  was  made 
the  bankrupt  features  of  our  law  were  in  force  and  the  deed 
of  assignment  did  not  carry  title  to  the  personal  assets  of 
the  assignor  in  Illinois, —  at  least,  not  as  against  creditors 
residing  in  that  state.  Such  being  the  case,  the  defendant 
had  a  right,  after  the  assignor's  notes  became  due,  to  apply 
the  money  in  its  hands,  ^o  taTitOy  to  their  satisfaction. 

The  fact  that  the  defendant  subsequently  filed  a  claim  for 
the  balance  due,  in  the  assignment  proceedings,  cannot  affect 
the  question.  The  legal  effect  of  the  assignment  being  only 
to  convey  to  the  assignee  the  title  to  such  assets  as  were 
within  this  state,  the  filing  of  a  claim  by  the  defendant  only 
has  the  effect  to  recognize  its  validity  to  that  extent.  It 
creates  no  greater  right  in  the  assignee  than  was  conveyed 
by  his  deed.  We  do  not  see  how  any  question  of  estoppel 
can  arise,  unless  it  should  arise  over  some  question  of  admin- 
istration of  the  estate  actually  assigned.  Whether  the  court 
in  which  the  proceedings  are  pending  may  deny  the  right 
of  defendant,  under  the  circumstances,  to  participate  in  div- 
idends, is  a  question  not  before  us. 

What  has  been  said  has  been  based  upon  the  assumption 
that  the  words  "any  person,"  used  in  sec.  17026?,  ch.  80a, 
S.  &  B.  Ann.  Stats.,  may  be  construed  to  cover  a  corpora- 
tion. This  section  reads  as  follows:  ^^  Any  person  who  shall 
have  made  a  voluntary  assignment  for  the  benefit  of  his 
creditors  under  or  in  pursuance  of  the  laws  of  this  state, 
may  be  discharged  from  his  debts  as  a  part  of  the  proceed- 
ings under  such  assignment,  upon  compliance  with  the  pro- 
visions of  this  act"  Glancino:  at  the  followino:  sections  of 
the  act,  it  seems  at  first  as  though  it  was  not  intended  that 
it  should  cover  corporations,  but  a  consideration  of  other 
statutory  provisions  in  connection  with  several  decisions  of 
this  court  relieves  the  question  of  the  seeming  difficulty. 
The  right  of  a  corporation  to  make  a  voluntary  assignment 

is  established.     Garden  City  B.  cfe  T,  Co,  v,  Geilfiiss,  86  Wis. 
Vol,  107— 12 
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612;  Vanderpod  v.  Oormmi^  140  N.  T.  663.  In  the  construc- 
tion of  statutes,  it  is  provided  by  subd.  12,  sec.  4971,  S.  &  B. 
Ann.  Stats.,  thus:  "The  word  *  person'  may  extend  and  be 
applied  to  bodies  politic  and  corporate,  as  well  as  to  indi- 
viduals." Subd.  2,  sec.  4972,  says:  "The  word  *  person' 
should  extend  and  be  applied  to  bodies  corporate,  unless 
plainly  inapplicable."  Instances  where  the  word  "  person  " 
has  been  construed  to  include  cofporations  can  be  found  in 
the  following  cases:  Chippewa  Valley  cfe  S,  B.  Go.  v.  CI,  St, 
P.,  JH.  cfe  O.  R.  Co.  75  Wis.  253,  note;  Fadneas  v.  Braun- 
horg,  73  Wis.  279;  Larsmi  v.  Aultman  cfe  T.  Co.  86  Wis.  286. 
In  view  of  the  statutes  mentioned,  and  the  decisions  of  this 
court  thereunder,  we  are  satisfied  that  there  is  nothing  in 
ch.  80a  which  indicates  that  there  was  any  legislative  intent 
to  make  them  "  plainly  inapplicable  "  to  bodies  corporate. 

It  follows,  therefore,  that  the  order  appealed  from  is 
proper,  and  ought  to  be  aflSrmed, 

By  the  Cov/rL —  So  ordered. 
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May  16— 'June  fi,  1900. 

178     Supreme  court:  Original  jurisdiction:  Villages:  Validity  of  inoorporar 
6«5      •  tion. 

An  application  to  test  the  validity  of  the  incorporation  of  a  village, 
based  on  objections  that  the  territory  incorporated  did  not  contain 
the  requisite  population  per  square  mile,  and  that  a  majority  of 
the  ballots  cast  by  the  electors  was  not  in  favor  of  the  incorpora- 
tion, does  not  state  facts  of  such  wide  and  public  concern  as  to 
warrant  the  exercise  of  the  original  jurisdiction  of  the  supreme 
court 

Application  for  leave  to  bring  an  action  in  the  name  of 
the  state.    Denied. 
W.  H.  Timlin^  for  the  motion.     [No  brief  on  file.] 
Simon  OiUen^  contra. 
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Per  Cdktam.  The  town  of  Holland^  in  Sheboygan  county, 
and  (7.  J,  Uueninlc^  a  taxpayer  of  said  town,  ask  leave  to 
begin  and  prosecute  an  action  in  this  court  to  test  the  valid- 
ity of  the  organization  and  incorporation  of  the  village  of 
Cedar  Grove.  The  attorney  general  was  requested  to  bring 
such  an  action,  but,  after  a  hearing,  declined  so  to  do. 

It  appears  from  the  petition  that  the  village  of  Cedar 
Grove  consisted  of  a  tract  of  land  in  the  town  of  Holla/nd 
containing  two  square  miles,  all  in  Sheboygan  county,  and 
was  incorporated  by  an  order  of  the  circuit  court  on  Novem- 
ber 14, 1899.  The  validity  of  such  incorporation  is  attacked 
on  the  ground  that  the  territory  incorporated  did  not  con- 
tain the  requisite  population  per  square  mile,  and  that  a 
majority  of  the  ballots  cast  at  the  meeting  of  the  electors 
to  determine  upon  incorporation  was  not  in  favor  of  the 
proposition.  The  officers  of  the  village  who  appear  to  op- 
pose this  application  insist  that  the  facts  set  forth  in  the 
petition  are  not  sufficient  to  warrant  the  exercise  of  the 
original  jurisdiction  of  this  court. 

In  Ati^y  Gen.  v.  Railroad  Cos,  35  Wis.  425,  this  court  an- 
nounced the  rule  that,  in  all  cases  in  which  the  exercise  of 
the  original  jurisdiction  of  this  court  is  sought,  leave  must 
be  obtained  of  the  court  upon  ^  prima  facie  showing  that 
the  case  is  a  proper  one  for  its  cognizance.  In  a  later  con- 
sideration of  the  same  question  the  conclusion  arrived  at 
was  that  it  was  not  enough  to  put  in  motion  the  original 
Jurisdiction  of  this  court  that  the  question  \w2ls  puhlicijurisy 
but  it  should  also  be  one  "  affecting  the  sovereignty  of  the 
state,  its  franchises  or  prerogatives,  or  the  liberties  of  its 
people,"  and  one,  also,  in  which  the  interest  of  the  state  is 
primary  and  proximate,  not  secondary  or  remote.  Atfy 
Gen.  V.  Eaa  Claire^  37  Wis.  400.  The  rules  so  established 
have  been  frequently  reiterated,  and  the  limits  under  which 
the  original  jurisdiction  of  this  court  will  be  exercised  so 
carefully  defined  that  nothing  now  can  be  said  on  the  ques- 
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tion.  State  ex  rel.  Wood  v.  Baker ^  38  Wis.  71 ;  State  ex  rd^ 
Att'y  Gen,  v.  Jf.,  L.  S.  <&  W.  R.  Co.  45  Wis.  579;  State  v. 
St,  Croix  jff.  Corp,  60  Wis.  565 ;  State  ex  rd.  Radl  v.  Shaugh- 
7iessey,  86  Wis.  646 ;  In  re  HaHuiig,  98  Wis.  140. 

The  petition  here  presented  fails  to  disclose  facts  of  such 
wide  concern  as  to  come  within  the  rules  stated.  The  griev- 
ance complained  of  is  merely  local,  and  the  circuit  court  has. 
ample  jurisdiction  to  hear  and  determine  the  controversy. 

The  application  is  denied. 


Kendall,  Eeceiver,  Appellant,  vs.  Beaudey  and  another. 

Respondents. 

May  16  —  JuTie  21, 1900, 

Insolvency:  Hu^)and  andioife:  Continuation  of  bumnessbywife:  Rights 

of  husband's  creditors, 

A  husband  failed  in  the  logging  business,  and,  in  good  faith,  a  third 
party  advanced  the  wife,  who  had  shown  herself  thrifty  and  en- 
ergetic and  able  to  conduct  a  small  store  and  hotel,  money  to  con- 
tinue the  business,  •  on  condition  that  she  secure  the  skill  and 
services  of  her  husband,  which  she  did,  paying  him  a  salaiy.  Held, 
that  such  business  belonged  to  the  wife,  and  hence  the  profits  ac- 
cumulated therefrom,  though  in  a  large  measure  due  to  the  hu$v. 
band^s  skill  and  services,  are  also  hers,  and  are  not  subject  to  be 
taken  for  the  husband's  debts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.     Affirmed. 

The  plaintiflF,  appointed  as  receiver  in  supplementary  pro- 
ceedings upon  execution  against  Avffiist  Beaudry^  com- 
menced this  action  in  1896  against  the  defendants  to  recover 
from  Zelia  Beaudry  moneys  and  property  in  her  hands, 
claimed  to  belong  to  Aiigust^  her  husband. 

The  facts  disclosed,  so  far  as  material,  were  that  Avgust 
Beaudry  had  been  a  moderately  successful  laborer  and  oper- 
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ator  in  timber  lands  up  to  1888.  lie  had  at  that  time  a 
homestead,  upon  which  was  situated,  in  one  building,  a  store 
and  saloon  operated  by  himself,  the  residence  of  himself  and 
wife,  and  a  boarding  house  or  hotel  conducted  by  her  under 
an  arrangement  between  them  whereby  she  had  the  pro- 
ceeds. This  homestead  was  incumbered  for  about  $1,200, 
and  was  worth  something  over  $2,000.  August  was  en- 
gaged also  in  the  business  of  buying  standing  timber  and 
timber  lands,  more  especially  cedar,  and  logging  the  same, 
in  which  business  he  was' an  expert.  In  1888  he  suflPered  a 
severe  loss  by  fire,  and  also  suffered  a  disabling  personal 
injury,  by  the  first  of  which  he  became  insolvent.  Ilis 
creditors  commenced  to  attack  him;  the  defendant  Zelia 
became  distressed  and  threatened  to  separate  from  him,  and 
do  for  herself,  if  that  was  to  continue;  whereupon,  on  Feb- 
ruary 5, 1889,  he  transferred  to  her  the  entire  homestead 
premises.  Thereafter,  until  sometime  in  the  fall  of  1890, 
she  continued  to  run  the  hotel,  and  the  store  and  saloon ; 
not,  however,  attempting  to  engage  in  any  lumbering  opera- 
tions. He  made  such  adjustments  and  apportionments  of 
property  among  his  creditors  as  he  could;  turned  out  to 
some  of  them  such  stocks  of  lumber  or  other  things  as  he 
had  on  hand,  and  to  others  accounts  which  he  had  against 
farmers  in  the  vicinity,  and  to  others  he  gave  mortgages 
upon  the  stock  in  his  store  to  more  than  its  value  and  upon 
certain  outlying  real  estate.  In  the  fall  of  1890  he  trans- 
ferred to  his  wife  the  stock  of  goods  in  the  store  upon  her 
assumption  of  debts  secured  thereon  of  considerably  more 
than  the  value  of  the  stock.  She  meanwhile  had  accumu- 
lated an  amount  somewhat  indefinitely  stated  at  $700  or 
$800  from  the  proceeds  of  the  hotel  business,  some  of  which 
she  used  in  increasing  the  stock  in  the  store.  Thencefor- 
ward all  purchases  for  the  store  were  made  in  her  name, 
and  she  operated  the  same.  Shortly  thereafter  one  of  the 
firm  of  Wright  Bros.,  who  had  been  large  customers  of  cedar 
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poles  and  posts  from  the  defendant  Augvst^  visited  the  Beau- 
drys^  examined  the  situation,  saw  that  it  was  impossible  for 
Augxisi  to  do  any  business  himself,  and  proposed  to  Mvb, 
Beaudry  to  advance  her  money  to  purchase  cedar  lands,  the 
title  to  be  taken  in  the  name  of  the- Wrights,  and  the  prod- 
uct thereof  to  be  turned  over  to  them,  they  to  pay  there- 
for at  a  price,  and  she  to  have  whatever  could  be  made  in 
that  way,  provided  she  could  secure  her  husband's  skill  and 
services,  which  were  deemed  valuable.  The  defendant  Zelia 
was  a  woman  of  considerable  business  capacity,  and  evi- 
dently of  much  independent  judgment  and  opinion.  She 
assented  to  this  arrangement,  and  in  the  following  January 
it  commenced,  the  Wright  Bros,  advancing  to  her  consider- 
able sums,  for  which  she  made  herself  liable.  She  purchased 
the  supplies  necessary,  and  the  logging  outfit,  and  employed 
her  husband  at  an  agreed  salary,  differently  stated  at  $100 
per  month  and  $50  per  month;  also  allowing  him  to  con- 
tinue the  occupation  of  the  saloon  upon  the  homestead 
premises,  which  he  ran  as  an  enterprise  of  his  own.  This 
lumbering  business  continued  up  to  the  time  of  the  com- 
mencement of  suit,  and  therein  the  defendant  accumulated 
substantial  profits,  the  Wrights  extending  to  her  consider- 
able credit,  not  only  in  that  business,  but  for  other  purposes, 
furnishing  the  money  for  her  to  pay  oflf  the  debts  of  her 
husband  against  the  store,  which  she  had  assumed,  and  to 
make  certain  other  investments  not  here  called  in  question. 
From  time  to  time  she  paid  moneys  or  securities  to  her  hus- 
band to  apply  upon  his  agreed  compensation,  which  were  by 
him  turned  over  to  various  of  his  creditors.  He  has  never 
treated  as  his  the  moneys  or  property  of  the  business  con- 
ducted under  her  name,  or  assumed  to  use  the  same  for  his 
own  benefit. 

The  question  principally  litigated  was  as  to  this  lumber 
business,  whether  it  was  in  fact  the  business  and  property  of 
Zelia,^  or  whether  her  name  was  merely  used  therein  as  a 
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cover  for  his  business,  to  keep  the  property  and  profits  thereof 
out  of  the  reach  of  his  creditors.  The  court  found  that  the 
business  and  property  were  hers,  and  entered  judgment  for 
the  defendants,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Greene^  Yroman^ 
Fairchildj  North  <&  Parker ^  and  oral  argument  by  Geo.  G. 
Greene.  They  contended,  inter  aliaj  that  placing  the  cedar 
business  and  its  proceeds  in  the  name  of  the  wife  was  a  fraud 
on  creditors.  Feller  v,  Alden^  23  Wis.  301 ;  Iloxie  v.  Price, 
31  Wis.  82;  Dayton  v.  Walah^  47  Wis.  113;  Mayers  v.  Kaiser , 
85  Wis.  382;  Enapp  v.  Smith,  27  N.  Y.  277;  Alley  v.  JDeyo, 
44  N.  Y.  343;  Martin  v,  Reynington,  100  Wis.  540;  Ansorge 
V.  Barth,  88  Wis.  560.  Because  of  the  opportunity  for  and 
difficulty  of  proving  fraud,  the  burden  is  on  the  wife,  in  such 
cases,  to  prove  good  faith  and  valuable  consideration  paid. 
Fisher  V.  Shelver,  53  Wis.  498;  Ilorton  v.  Dewey,  53  Wis.  410; 
Gettelman  v.  Gitz,  78  Wis.  439;  Ze  Saulnier  v.  Kru^ger,  85 
Wis.  214.  In  such  cases  the  vital  question  is  whether  the 
transaction  is  sincere  or  a  scheme  to  keep  the  husband's  prop- 
erty from  his  creditors.  Hyde  v.  Frey,  28  Fed.  Rep.  819,  823 ; 
S.  HamiU  dk  Co.  v.  Augustine,  81  Iowa,  302;  Farmer'' s  Bank 
of  Ky,  V.  Marshall,  35  S.  W.  Rep.  912;  liolinson  v.  Bremsy 
90  ni.  351 ;  Hamilton  v.  Lightiier,  53  Iowa,  470 ;  Spering  v. 
Lau-ghlin,  113  Pa.  St.  209;  Keeney  v.  Good,  21  Pa.  St.  349; 
Baxter  v.  Maxwell,  115  Pa.  St.  473 ;  Trefethen  v.  Lynam,  90 
Me.  376;  Ansorge  v.  Barth,  88  Wis.  560,  563. 

For  the  respondents  there  was  a  brief  by  Wigman,  Martirh 
i&  Martin,  and  oral  argument  by  P.  H  Martin. 

Dodge,  J.  The  evidence  is  voluminous,  conflicting,  and 
confused,  and  we  cannot  say  that  the  finding  of  the  court  is 
antagonized  by  any  clear  preponderance  thereof.  The  ap- 
pellant contends  that  all  the  earnings  in  that  business  are 
the  fruits  of  defendant  Axt^ust  Beaudry^s  skill  and  services, 
and  therefore  should  belong  to  his  creditors.     This  is  by  no 
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means  strictly  an  accurate  statement  of  the  result  of  the 
evidence.  Doubtless  Augxtst  Beaudry^s  skill  and  knowledge 
of  the  cedar  business  were  an  important  element  therein, 
but  those  alone  could  not  have  accomplished  the  result;  for 
capital  was  needed  in  order  to  make  them  eflFective,  and  cap- 
ital could  not  well  have  been  secured  by  him,  certainly  not 
from  those  who  advanced  it  to  the  defendant  Zelia,  His 
situation  as  a  judgment  debtor  to  considerable  amounts  was 
such  as  to  deter  any  investor  from  starting  him  in  any  busi- 
ness of  his  own ;  for,  however  carefully  the  properties  of  that 
business  might  be  preserved  in  the  hands  of  the  lender,  the 
business  would  be  at  all.  times  subject  to  interruption,  dis- 
turbance, and  harassment  from  those  creditors.  Zdia^  on 
the  other  hand,  invited  much  more  confidence  in  that  re- 
spect. She  had  shown  herself  to  be  thrifty  and  energetic, 
was  able  to  obtain  sufficient  measure  of  credit  to  supply  her 
camps  and  to  conduct  a  moderate  business,  and  to  this  con- 
fidence jn  her  in  no  inconsiderable  degree  was  due  the  op- 
portunity to  render  her  husband's  services  productive  and 
useful. 

While  it  has  been  held,  and  is  undoubtedly  the  law,  that 
a  husband  cannot  screen  the  fruits  of  his  own  services  and 
exertions  under  the  mere  name  of  another,  be  that  other 
wife,  son,  or  any  one  else,  if  those  fruits  of  his  labor  are 
really  his  {Tripp  v.  ChUds^  14  Barb.  85;  Hyde  v.  Frey^  28 
Fed.  Rep.  819),  it  has  nevertheless  been  decided  many  times 
that  if  the  enterprise  is  in  fact  that  of  the  wife  he  may  give 
or  hire  to  her  his  skill  and  services,  and  the  fruits  of  the  en- 
terprise will  still  be  hers;  that  a  man's  labor  cannot  be 
coerced  or  controlled  bj'  his  creditor,  but  may  be  disposed 
of  by  himself,  however  insolvent  he  may  be  {Dayton  v,  Walsh^ 
47  Wis.  113;  Mayers  v.  Kaiser^  85  Wis.  382;  Ansorge  v. 
Bartk,  88  Wis.  553;  Aldridye  v.  Muirhead,  101  U.  S.  397). 
These  authorities  insist  on  good  faith.  In  ascertaining  the 
existence  of  this  element,  the  question  is  whether  the  debtor 
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•does  in  fact  give  or  hire  his  services  to  another,  the  fruits 
thereof  to  belong  to  that  other,  or  does  he  merely  exert  him- 
self under  the  color  of  another's  name,  with  the  understand- 
ing or  purpose  that  the  fruits  of  his  exertion  shall  be  his,  but 
screened  by  that  other's  name  from  his  creditors.  The  former 
situation  satisfies  all  that  is  meant  by  the  expression  '^  good 
faith"  in  this  connection.  Mayers  v.  Kaiser^  85  Wis.  396; 
Hyde  r.  Frey^  28  Fed.  Rep.  819.  He  may  be  led  to  so  act 
because  of  the  hopelessness  of  attempting  to  devote  his  ef- 
forts to  a  business  of  his  own,  where  they  would  be  rendered 
abortive  by  the  prompt  attack  of  creditors  as  soon  as  they 
became  at  all  productive.  Such  motive  or  reason  is  not  in- 
consistent with  the  good  faith  of  the  transaction.  This  dis- 
tinction disposes  of  the  suggestion  made  by  appellant  that 
the  learned  circuit  court  took  a  wrong  view  of  the  law,  as 
evidenced  by  the  expression  in  his  opinion :  "  They  had  a 
right  to  make  it  her  business,  and  to  make  it  hers  for  the 
express  purpose  of  preventing  Augitsfs  creditors  from  get- 
ting the  proceeds  of  it,  so  that  none  of  his  nonexempt  assets 
went  into  it."  In  the  light  of  the  evidence,  we  read  this 
remark  as  indicating  no  more  than  the  consideration  above 
enunciated, —  that  the  peril  of  interference  from  creditors 
may  be  the  reason  for  an  insolvent  devoting  his  services  to 
another  instead  of  attempting  to  use  them  for  his  own  bene- 
fit, without  destroying  the  good  faith  of  the  transaction 
or  that  other's  title  to  the  fruits  of  the  business.  While, 
of  course,  transactions  between  husband  and  wife  should 
be  carefully  scrutinized,  in  the  case  at  bar  we  are  satisfied 
that  the  finding  by  the  trial  court  that  the  cedar  business 
was  in  fact  that  of  the  wife  is  sustained  by  the  evidence. 
Thence  results  the  conclusion  that  the  profits  accumulated, 
though  in  large  measure  due  to  the  husband's  skill  and  serv- 
ices, are  also  hers,  and  not  subject  to  his  debts. 

Agreeing,  as  we  do,  with  the  circuit  court  as  to  the  lona 
jidea  of  H^ia^s  ownership  of  the  lumbering  business,  no 
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other  issues  of  importance  are  presented  by  the  record.  Thfr 
transfer  of  the  stock  of  goods  to  her  is  not  assailed  except 
as  it  is  claimed  that  the  consideration  paid  therefor,  con- 
siderably exceeding  its  value,  was  paid  out  of  the  proceeds, 
of  the  lumbering  business,  which  belonged  to  him.  Having 
decided  that  such  proceeds  did  not  belong  to  him,  this  con- 
tention fails.  It  is  not  suggested  that  any  rights  exist  in 
the  plaintiff  by  reason  of  the  transfer  to  the  defendant  Zdia 
of  the  homestead.  Upon  the  facts  found,  therefore,  it  does 
not  appear  that  the  defendant  2^lia  has  in  her  possession 
or  under  her  control  any  moneys  or  property  in  trust  for  or 
belonging  to  the  defendant  Auffustj  or  to  which  the  plaint- 
iff as  receiver  is  entitled. 
By  the  Court — Judgment  aflBrmed.. 


Johnson,  Bespondent,  vs.  Johnson,  Appellant. 

May  16— June  fi,  1900. 
Divorce:  Orud  and  inhuman  treatment:  Appeal:  Costs  againit  wife, 

!•  The  fact  that  a  man  was  of  a  sullen,  morose,  and  fretful  tempera- 
ment and  disposition,  rendering  him  uncompanionable  as  a  hus- 
band for  months  at  a  time,  is  held  insufficient  to  sustain  a  divorce 
under  subd.  5,  sec  2356,  Stata  1898,  on  the  g^und  of  cruel  and  in- 
human treatment  practiced  by  other  means  than  acts  of  physical 
violence,  where  the  only  evidence  that  the  husband's  treatment 
was  such  as  to  render  it  unsafe  for  the  wife  to  live  longer  with 
him  was  her  testimony  that  she  brooded  over  her  troubles  until 
she  became  very  nervous;  that  she  took  medicine  for  such  nervous- 
ness; but  that  her  health  was  good  "except  for  such  nervousnesa"^ 

Z,  In  this  case  the  refusal  of  the  clerk  to  tax  the  costs  on  appeal  against 
the  respondent  wife  was  reversed. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  G.  Siebeckeb,  Judge.     Reversed. 
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For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Christian  Doerfler. 

For  the  respondent  there  was  a  brief  by  Orreii  T,  WtUiamSy 
and  oral  argument  by  Z.  Jf.  Ogden, 

Cassoday,  C.  J.   This  is  an  action  for  a  divorce,  commenced 
June  6,  1898.    Issue  being  joined  and  trial  had,  the  court 
found  as  matters  of  fact,  in  effect,  that  the  plaintiff  and  de- 
fendant intermarried  at  Milwaukee,  December  27, 1894;  that 
thev  lived  too^ether  as  husband  and  wife  in  Milwaukee  until 
June  28, 1896,  when  the  plaintiff  left  the  defendant,  and  since 
that  time  has  not  lived  with  him  as  husband  and  wife;  that 
no  child  was  born  as  the  issue  of  such  marriage;  that  the 
plaintiff  has  some  property  in  her  own  right,  and  is  heir  to 
an  interest  in  her  father^s  estate;  that  during  most  of  the 
time  she  so  lived  with  the  defendant  she  furnished  the  house 
in  which  they  lived,  and  much  of  the  furnishings  thereof, 
and  during  several  months  of  that  time  furnished  all  the 
money  for  the  support  of  the  family,  including  the  defend- 
ant; that  during  that  time  the  defendant  directly  or  indi- 
rectly made  application  to  the  plaintiff  for  money  to  be 
invested  in  some  business  enterprise  or  scheme  for  his  benefit^ 
which  she  declined;  that  on  account  thereof  the  defendant 
became  cold  and  distant,  and  subsequently  cruel,  toward  tho 
plaintiff;  that  while  they  so  lived  together  the  defendant 
was  guilty  of  cruel  and  inhuman  treatment  of  the  plaintiff,. 
practiced  by  other  means  than  by  acts  of  personal  violence 
toward  her,  which  rendered  it  unsafe  and  improper  for  the 
plaintiff  to  longer  live  with  him  as  his  wife;  that  the  de- 
fendant is  of  a  sullen,  morose,  and  fretful  temperament  and 
disposition,  which  unfitted  him  for  months  at  a  time  during 
that  time  from  being  a  companionable  husband  to  the  plaint- 
iff; that  the  allegations  of  the  complaint  charging  the  de- 
fendant with  crnel  and  inhuman  treatment  of  the  plaintiff 
were  true  as  alleged;  that  daring  the  whole  of  that  time 
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the  plaintiff  at  all  times  conducted  herself  in  a  proper  and 
becoming  manner,  performing  all  the  obligations  of  a  faith- 
ful wife  toward  the  defendant,  notwithstanding  the  unkind 
and  cruel  treatment  bestowed  upon  her  by  the  defendant 
during  much  of  the  same  time;  that  the  plaintiff's  name 
before  her  marriage  was  Pauline  A.  Cawker;  that  no  ali- 
mony was  claimed  and  none  was  allowed  to  the  plaintiff 
herein. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
defendant  was  guilty  of  cruel  and  inhuman  treatment  of  the 
plaintiff  which  entitled  her  to  an  absolute  divorce;  that 
the  plaintiff  was  entitled  to  a  judgment  absolutely  dissolv- 
ing the  marriage  contract  between  the  parties,  and  freeing 
them,  and  each  of  them,  from  all  the  obligations  thereof; 
that  the  plaintiff  during  such  marriage  at  all  times  treated 
the  defendant  in  a  proper  and  becoming  manner  as  his  wife; 
that  the  plaintiff  retake  and  resume  her  maiden  name,  Pauline 
A.  Cawker. 

From  the  judgment  entered  thereon  accordingly  the  de- 
fendant brings  this  appeal. 

Of  course,  the  plaintiff  is  not  entitled  to  a  divorce  unless 
she  has  alleged  and  proved  one  of  the  causes  for  a  divorce 
prescribed  by  statute  (sec.  2356,  Stats.  1898).  It  appears 
from  the  record  that  the  plaintiff  had  consulted  attorneys 
and  made  a  complaint  for  a  divorce  on  the  ground  of  cruel 
and  inhuman  treatment  before  she  had  left  the  defendant; 
that  after  the  decision  of  the  court  upon  the  first  trial,  and 
upon  February  6,  1897,  the  defendant  wrote  to  the  plaintiff 
that  he  had  a  position,  and  was  earning  iair  wages,  and  ex- 
pressed a  desire  to  begin  over  and  live  together.  Sixteen 
months  afterwards  this  action  was  commenced.  The  only 
ground  upon  which  the  trial  court  granted  the  divorce  in  this 
case  is  that  the  defendant  had  been  guilty  of  "cruel  and 
inhuman"  treatment  of  the  plaintiff  practiced  by  "other 
means  "  than  by  acts  of  "  personal  violence."    Subd.  5,  sec. 
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2356.  The  findings  of  the  court  go  to  the  extent  of  hoIding^ 
that  his  treatment  ^^as  such  as  to  render  it  unsafe  and  im- 
proper for  the  plaintiff  to  longer  live  with  the  defendant  aa 
his  Tvife.  This  is  put  wholly  on  the  ground  that  he  was  of 
a  sullen,  morose,  and  fretful  temperament  and  disposition. 
The  only  intimation  in  the  evidence  that  such  temperament 
and  disposition  made  it  unsafe  for  the  plaintiff  to  longer 
live  with  the  defendant  is  that  she  had  "ferooded  over  her 
troubles  until  she  became  very  nervous;  that  she  took  medi- 
cine for  such  nervousness;  that  she  did  not  complain  of  such 
nervousness  nor  any  sickness  on  the  first  trial;  that  she 
statcfl  on  that  trial  that  her  health  was  good ;  that  her  health 
was  still  good,  "  with  the  exception  of  nervousness; "  that  it 
was  not  true  that  her  health  was  a  great  deal  better  while 
she  lived  with  the  defendant  than  it  was  before;  that  she 
was  quite  ill  once  or  twice  while  living  with  the  defendant, 
and  had  a  doctor,  who  gave  her  medicine  for  female  trouble 
which  she  had,  but  that  such  female  trouble  was  not  the 
cause  of  her  nervousness.  The  doctor  who  so  attended  and 
prescribed  for  her  was  3worn  and  examined  as  a  witness,, 
but  gave  no  evidence  as  to  such  nervousness.  The  defend- 
ant testified  that  he  continued  to  cohabit  and  have  inter- 
course with  the  plaintiff  up  to  within  a  week  or  two  of  tho 
time  when  she  left  him.  The  only  other  evidence  of  ill 
treatment,  aside  from  his  temperament  and  disposition,  is 
that  the  defendant  on  two  or  three  occasions,  when  angry, 
drew  or  shoved  the  plaintifTs  little  girl,  about  six  years  old, 
by  a  former  husband,  across  or  upon  the  floor,  but  that  does 
not  seem  to  have  had  any  particular  influence  in  granting 
the  divorce. 

The  question  recurs  whether  the  evidence  referred  to  is 
sufficient  to  sustain  the  finding  that  it  was  unsafe  and  im- 
proper for  the  plaintiff  to  live  longer  with  the  defendant. 
It  is  very  true  that  a  sullen,  morose,  and  fretful  tempera- 
ment and  disposition  may  make  a  man  very  uncompanion- 
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able,  but  it  does  not  follow  that  the  exhibition  of  those 
qualities  in  the  treatfnent  of  his  wife  is  necessarily  cruel  and 
inhuman  treatment,  within  the  meaning  of  the  statute.  The 
-decisions  relied  upon  to  support  the  judgment  in  this  case 
were  made  in  cases  where  there  was  either  personal  violence 
in  fact,  or  such  conduct  on  the  part  of  the  husband  as  to 
render  it  dangerous  or  unsafe  or  improper  for  the  wife  to 
continue  to  live  and  cohabit  with  him.  Johnson  v.  Johnson^ 
4  Wis.  135;  Frcemcm  v.  Freeman^  31  Wis,  235;  Crichton  v. 
Crichton,  73  Wis.  59;  Wachholz  v.  Wachholz,  75  Wis.  377; 
Hacker  v.  Hacker^  90  Wis.  325;  Reinhard  v.  lieinhard^  96 
Wis.  556.  This  last  case  goes  as  far  in  support  of  the  judg- 
ment as  any,  and  the  syllabus  may  be  misleading,  if  consid- 
ered without  reference  to  the  facts  upon  which  it  is  based. 
In  addition  to  having  a  sullen  and  nxorose  disposition,  and 
living  and  sleeping  in  the  same  house,  and  eating  at  the 
same  table  food  prepared  by  the  wife,  without  speaking  to 
her,  except  in  anger,  for  a  period  of  three  months,  it  was 
•shown  that  the  husband  had  in  that  case,  six  years  before, 
struck  the  plaintiff;  that  just  before  the  commencement  of 
the  action  he  had  raised  his  hand  in  a  threatening  manner, 
as  if  to  strike  her,  stating  that  if  she  had  not  then  cause  for 
divorce  he  would  give  her  cause,  and  then  drove  her  out  of 
the  house;  that  such  treatment  was  notorious,  and  observed 
by  others,  and  caused  the  plaintiff  great  sorrow,  shame,  and 
disgrace,  inducing  her  to  attempt  to  commit  suicide;  that 
by  reason  of  such  treatment  Jier  health  had  teen  ruined^  and 
she  could  not  longer  remain  in  the  same  house  with  him. 
Such  facts  brought  the  case  within  the  rule  frequently  sanc- 
tioned by  the  English  courts,  where  it  is  held  that "  if  force, 
whether  physical  or  moral,  is  systematically  exerted  to  com- 
pel the  submission  of  a  wife  in  such  a  manner,  to  such  a  de- 
gree, and  during  such  length  of  time,  as  to  injure  her  health, 
and  render  a  serious  malady  imminent,  it  is  legal  cruelty, 
and  she  will  be  entitled  to  a  judicial  separation."    ITeUy  v. 
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KeUy^  L.  R.  2  Prob.  &  Div.  31,  on  appeal  Id.  59.  And  again, 
"a  persistent  course  of  harsh,  irritating  conduct,  unaccom- 
panied by  actual  violence,  but  carried  to  such  a  point  as  to 
endanger  the  petitioner's  health,  and  renewed  after  the  re- 
sumption of  interrupted  cohabitation,  hdd  to  constitute  legal 
<;ruelty."  Mytton  v.  MyUorij  11  Prob.  Div.  141.  Those  cases 
were  followed  in  a  recent  case,  argued  by  Sir  Charles  Rus- 
sell a  short  time  before  being  made  lord  chief  justice  of  the 
queen's  bench,  where  the  facts  relied  on  to  establish  the 
charge  of  cruelty  consisted  of  a  long  course  of  systematic 
neglect  and  insult,  to  the  effect  that  the  husband  refused  to 
allow  his  wife  to  occupy  the  same  room  with  him  or  to  go 
out  with  him;  that  he  was  frequently  absent,  and  refused 
to  give  any  account  of  his  absences ;  that  he  told  her  he 
hated  her  presence,  frequently  using  violent  language,  and 
threatening  to  leave  her  if  she  did  not  do  as  he  wished ;  that 
^'  lier  health  rapidly  failed  during  her  married  life,  and,  in  the 
opinion  of  her  medical  attendants,  her  husband's  conduct, 
and  the  mental  distress  and  anxiety  caused  by  her  marital  re- 
lations generally,  accounted  fully  for  the  serious  condition 
in  which  they  found  her,"  and  hence  constituted  legal  cruelty 
and  good  ground  for  a  divorce.  Bethune  v,  Bethune  [1891], 
Prob.  Div.  205. 

The  evidence  in  the  case  at  bar  fails  to  show  that  the 
treatment  of  the  plaintiff  by  the  defendant  was  "  cruel  and 
inhuman,"  within  the  meaning  of  those  words  as  used  in 
our  statute  cited. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
with  direction  to  dismiss  the  complaint. 

The  respondent  objected  to  the  taxation  of  costs  in  favor 
of  the  appellant  on  the  ground  that  she  was  not  liable  there- 
for, and  the  clerk  sustained  the  objection  and  refused  to  tax 
said  costs  and  insert  the  same  in  the  judgment.    On  Sep- 
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tember  4,  1900,  the  appellant  moved  to  review  his  action 
in  that  regard. 

For  the  motion  there  was  a  brief  by  Christian  Doerfler^ 
and  oral  argument  by  (7.  E,  Whdan,  They  argued  that 
the  clerk  had  no  discretion  in  the  matter,  and  should  have 
followed  the  order  of  the  court  and  taxed  costs  in  accord- 
ance with  sees.  2949,  2952,  Stats.  1.898.  There  is  no  reason 
growing  out  of  the  identity  of  the  parties  why  the  husband 
prevailing  should  not  have  costs  against  the  wife.  2  Bishop, 
Marriage,  Div.  &  Sep.  §  815.  Where  the  wife  has  separate 
property  or  a, separate  income,  costs  in  divorce  suit  may  be 
awarded  against  her.  Miller  v.  Miller^  L.  R.  2  Prob.  &  Div. 
13;  Milne  V.  Milne,  L.  R  2  Prob.  &  Div.  202;  Word  v.  Word, 
29  Ga.  281 ;  Balkum  v.  Kelluin,  83  Ala.  449 ;  De  Rose  v.  De 
Rose,  1  Hopk.  Ch.  100;  Brinckle  v.  BrincTch,  6  Weekly 
Notes  Oases,  205. 

On  September  25, 1900,  the  clerk's  ruling  was  reversed 
with  $10  costs,  and  he  was  directed  to  tax  costs  for  appel- 
lant pursuant  to  the  mandate. 


The  Chicago  &  Northwebtbbn  Railway  OoMPAirr,  Appel- 
lant, vs.  OsHKOSH,  Algoma  <&  Black  Wolf  Bailboad 
Company,  Respondent. 

May  15 — June  21, 1900. 

Railroads:  Incorporation  to  carry  passengers  only:  Eminent  domain: 
Condemnation  of  land:  Construction  of  statutes:  "  Or  "  construed 
"and." 

1.  Sec.  1820,  S.  &  B.  Ann.  Stata  (authorizing  the  formation  of  corpora^ 
tions  for  "  oonstructing,  maintarining  and  operating  railroads  for 
publio  use  in  the  carrying  of  persons  or  property  " ),  does  not  author- 
ize the  formation  of  a  railroad  corporation  for  the  purpose  of  car- 
rying persons  only,  the  intention  being,  in  view  of  the  other  statu- 
tory provisions  relating  to  railroads,  that  corporations  organized 
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thereunder  should  be  common  carriers  in  the  fullest  sense  of  the 
term,  and  should  carry  either  persons  or  property  as  the  occasion 
might  requira 
2,  There  being  no  authority  in  sec  1820,  S.  &  R  Ann.  Stats.,  for  the 
formation  of  a  railroad  corporation  for  the  carriage  of  passengers 
only,  such  a  corporation  could  not  exercise  the  power  of  eminent 
domain,  conferred  by  sec  1828  upon  corporations  organized  under 
said  sec  1820,  and  could  not,  therefore,  condemn  a  right  of  way 
across  a  railroad  previously  constructed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

On  the  28th  day  of  June,  1898,  articles  of  incorporation 
of  the  Oshkosh^  Algoma  dk  Black  Wolf  Railroad  Company 
were  filed  in  the  office  of  the  secretary  of  state,  under  sec. 
1820,  S.  &  B.  Ann.  Stats.  The  articles  stated  that  the  cor- 
poration was  formed  "for  the  purpose  of  constructing,  main- 
taining and  operating  a  railroad  for  public  use  in  the  con- 
veyance of  personsP  The  railroad  to  be  constructed  by  the 
corporation  so  attempted  to  be  formed  was  stated  in  the  ar- 
ticles to  be  about  1.7  miles  in  length,  running  from  a  point 
of  junction  with  the  line  of  the  Citizens'  Traction  Company 
(an  electric  street  railway  line)  at  the  city  limits  of  the  city 
of  Oshkosh,  through  the  towns  of  Algoma  and  Black  Wolf, 
in  Winnebago  county,  to  a  point  in  section  1  on  the  shores 
of  Lake  Winnebago,  in  said  town  of  Black  Wolf. 

Immediately  after  the  filing  of  its  articles,  the  new  cor- 
poration filed  in  the  circuit  court  for  Winnebago  county  a 
petition  for  the  purpose  of  condemning  a  strip  of  land  six- 
teen feet  in  width  across  the  right  of  way  of  the  main  track 
of  the  Chicago  dt  Northwestern  Railway  Company ^^Mch  strip 
being  a  part  of  a  highway  which  crosses  said  Chicago  cfe 
Northwestern  right  of  way,  and  being  desired  for  crossing 
purposes.  Commissioners  were  appointed,  who  found  it  nec- 
essary to  take  the  sixteen-foot  strip  for  crossing  purposes, 
and  who  also  determined  the  points  and  manner  of  the  cross- 
ing, and  authorized  the  carrying  of  trolley  wires  over  the 
Vol.107  — 18 
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crossing,  and  fixed  the  compensation  to  be  made  for  the  right 
of  way  and  crossing.  The  Chicago  <&  Northwestern  Jiailway 
Company  appealed  from  the  award,  and,  upon  the  trial  of 
the  appeal,  moved  to  dismiss  the  proceedings  upon  various 
grounds, —  among  others,  upon  the  ground  that  the  peti- 
tioner was  not  a  corporation  entitled  to  condemn  the  lands 
of  the  defendant,  or  to  cross  its  railway.  The  objections 
being  overruled,  the  defendant  declined  to  introduce  any 
evidence,  and  the  appeal  was  dismissed,  from  which  judg- 
ment of  dismissal  the  Chicago  <&  Northwestern  Railway  Com- 
pany  appeals. 

For  the  appellant  there  was  a  brief  by  Fis\  Cary^  TTpham 
&  BlacTt^  attorneys,  and  Edward  M.  Ilyzer^  of  counsel,  and 
oral  argument  by  John  T.  Fish.  They  argued,  among  other 
things,  that  the  court  erred  in  holding  that  the  petitioner 
was  a  public  corporation  with  the  right  of  eminent  domain. 
Wisconsin  W.  Co.  v.  Winans^  85  Wis.  26 ;  Mansfield^  C  dk  L. 
M.  R,  R.  Co.  V.  Clark,  23  Mich.  519.  The  title  to  no  part 
of  appellant's  right  of  way  carrying  the  main  track  can  be 
taken  by  condemnation  proceedings.  Subd.  6,  sec.  1828,  and 
sees.  1851,  1854,  Stats.  1898;  Toledo,  A.  A.  cfe  N.  M.  R.  Co. 
V.  D.,  L.  &  N.  R.  Co.  62  Mich.  564;  Winvielago  F.  Mfg.  Co. 
V.  W.  M.  R.  Co.  81  Wis.  389 ;  Clay  v.  Fennoyer  Creek  I. 
Co,  34  Mich.  207;  Fox  v.  Ilolcoinbe,  34  Mich.  300;  Chicago 
<&  M.  L.  S.  R.  Co.  V.  Sanford,  23  Mich.  418;  Smith  v.  C.  i& 
W.  I.  R.  Co.  105  111.  511,  513. 

For  the  respondent  there  was  a  brief  by  Miller^  Noyes, 
MiUer  &  Wabl,  and  a  separate  brief  by  Eaton  <&  Weed,  and 
oral  argument  by  II.  /.  Weed  and  Oeo.  H.  Noyes.  They  con- 
tended, inter  alia,  that  the  crossing  sought  was  a  public  use. 
Independent  Order  of  F.  v.  United  Order  of  F.  94  Wis.  234, 
239,  240;  Schroeder  v.  D.,  G.  E.  &  M.  R.  Co.  44  Mich.  387; 
McAidey  v.  C,  C.  <&  I.  C.  R.  Co.  83  111.  348;  Famham  v. 
Delaware  &  H.  C.  Co.  61  Pa.  St.  265;  sees.  1820,  1828,  1845, 
4181,  Stats.  1898;  Butte,  A.  <&  P.  R.  Co.  v.  M.  U.  R.  Co.  16 
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Mont.  540,  50  Am.  St.  Rep.  508;  Talhot  v.  ITudson,  16  Gray, 
417;  Aldridge  v.  T.,  C.  <b  D,  R,  Co.  2  Stew.  &  P.  199,  23 
Am,  Dec.  307. 

WiNSLow,  J.  Several  questions  are  presented  by  the  rec- 
ord in  this  case,  but  we  shall  consider  only  one  of  them,  for 
the  reason  that  the  view  which  we  feel  compelled  to  take  of 
that  question  renders  it  unnecessary,  and  even  improper,  to 
discuss  the  others.  The  question  so  presented,  and  which 
will  be  considered,  is  whether,  under  sec.  1820,  S.  &  B.  Ann. 
Stats,  (now  sec.  1820,  Stats.  1898),  a  railroad  corporation  for 
the  conveyance  of  persons  only  can  be  legally  formed.  If 
this  question  must  be  answered  in  the  negative,  then  there 
was  no  jurisdiction  to  entertain  the  attempted  condemnation 
proceedings,  because  the  petitioner  was  formed  for  the  sole 
purpose  of  conveying  persons.  We  entertain  no  doubt  that 
this  question  must  be  so  answered. 

Sec.  1820  provides  that:  "  Any  number  of  persons  not  less 
than  five  may  form  a  corporation  for  the  purpose  of  con- 
structing, maintaining  and  operating  a  railroad  for  public 
use  in  the  conveyance  of  persons  or  property  ...  by 
making  articles  of  organization  in  which  shall  be  stated: 
(1)  The  name  of  the  corporation ;  (2)  the  place  from  and  to 
which  such  railroad  is  to  be  constructed  or  maintained  and 
operated  as  the  case  may  be,"  and  certain  other  details  as 
to  the  length,  location,  capital  stock,  and  number  of  directors 
of  the  corporation,  which  are  unnecessary  to  ba  stated  at 
length.  Such  articles  are  required  to  be  filed  with  the  sec- 
retary of  state,  and  thereupon  a  patent  is  to  be  issued  by  the 
governor,  upon  the  issuance  of  which  the  organization  be- 
comes a  corporation,  with  the  powers  and  privileges  of  rail- 
road corporations  under  the  provisions  of  ch.  87,  S.  &  B. 
Ann.  Stats,  (now  ch.  87,  Stats.  1898).  Sec.  1828  of  such 
-chapter  grants  to  all  corporations  so  formed  full  powers  of 
condemnations  of  lands,  as  well  as  the  power  to  cross  and 
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intersect  railroads  theretofore  constructed,  under  certain 
conditions;  and  subsequent  sections  of  the  same  chapter 
contain  specific  provisions  regulating  the  manner  of  exercis- 
ing the  power  of  eminent  domain. 

The  argument  in  favor  of  the  petitioner  is  that  sec.  1820,. 
by  its  words,  gives  the  right  to  organize  a  railroad  corpora- 
tion for  the  purpose  of  conveying  "  persons  or  property,"^ 
and  that  the  natural  meaning  of  this  language  is  that  it  may 
be  organized  for  either  purpose  alone,  and  that,  if  it  was  in- 
tended that  both  persons  and  property  must  be  carried  by 
every  corporation  organized  under  the  section,  the  language 
should  have  been  in  the  conjunctive,  viz.  persons  and  prop- 
erty. Were  there  no  other  provisions  b?aring  upon  the 
subject  in  the  statute,  this  argument  would  be  quite  strong; 
but  when  we  come  to  consider  the  duties  which  the  legisla- 
ture, in  the  same  chapter,  has  imposed  upon  railroad  corpo- 
rations formed  under  it,  such  a  construction  becomes  plainly 
impossible.  Thus,  by  sec.  1799,  S.  &  B.  Ann.  Stats.,  '^  every 
railroad  corporation  "  is  required  to  receive  all  grain  offered 
to  it  for  shipment,  give  a  bill  of  lading  therefor,  and  trans- 
port the  same;  by  sec.  1799^^,  "every  railroad  corporation" 
is  required  to  receive  and  transport  live  stock;  by  sec.  180(^ 
it  is  required,  under  certain  conditions,  to  transport  firewood ; 
and  by  sec.  1798,  ^^evei^y  railroad  corporation"  is  required,, 
upon  reasonable  notice,  to  furnish  cars  to  any  person  apply- 
ing therefor,  for  the  transportation  of  freight,  and  to  trans- 
port the  same  with  reasonable  dispatch,  and  provide  suitable 
facilities  for  the  receiving  and  delivery  of  the  same  at  ita 
stations.  All  these  provisions,  and  other  provisions  in  the 
same  chapter  with  regard  to  fences,  cattle  guards,  and  other- 
police  regulations,  are  made,  by  their  terms,  to  apply  to  everif 
railroad  corporation  organized  under  sec.  1820.  Again,  in 
enumerating  the  corporate  powers  of  such  a  corporation, 
subd.  7  of  sec.  1828  provides  that  every  such  corporation 
shall  have  power  "to  take  and  convey  persons  or  property 
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over  their  railroad  by  the  power  or  force  of  steam  or  of  ani- 
mals, or  by  any  mechanical  power,  and  to  receive  compen- 
sation therefor,  and  to  do  all  business  incident  to  railroad 
corporations."  * 

A  review  of  all  these  provisions  leaves  no  doubt  in  the 
mind  that  the  legislative  intent  was  that  a  railroad  corpora- 
tion formed  under  ch.  87  was  to  be  carrier  of  both  freight 
and  passengers,  and  that,  when  it  was  said  that  a  corpora- 
tion might  be  formed  for  the  purpose  of  carrying  persons 
or  property,  it  was  not  meant  that  it  might  limit  itself  to 
the  carriage  of  persons  only  or  property  only,  but  that  it 
might  carry  either  persons  or  property  as  the  occasion  arose. 

This  view  is  further  strengthened  by  consideration  of  the 
fact  that,  by  subsequent  provisions  of  the  statute  (sees.  1802, 
1863,  S.  &  B.  Ann.  Stats.),  street  railways  are  diflPerentiated 
from  general  railroad  corporations,  and  required  to  be  or- 
ganized nnder  the  general  corporation  law,  and  not  under 
ch.  87,  and  are  authorized,  under  certain  restrictions  and 
limitations,  and  upon  obtaining  authority  from  local  mu- 
nicipalities, to  lay  their  tracks  upon  the  streets  of  municipal 
corporations  and  the  highways  of  adjoining  towns.  Fur- 
thermore, it  appears  that,  by  ch.  251  of  the  Laws  of  1897 
(sec.  1863a,  Stats.  1898),  such  street-railway  corporations 
were  given  the  right  of  eminent  domain,  excepting,  how- 
ever, that  no  power  was  given  to  lay  their  tracks  across  the 
tracks  of  a  steam-railway  company.  These  provisions  seem 
to  make  it  clear  that  the  railroad  corporation  authorized  by 
sec.  1820  was  intended  to  be  a  general  railroad  corporation 
for  the  carriage  of  passengers  and  freight, —  a  common  car- 
rier in  its  fullest  sense,—:  and  to  it  were  given  the  fullest 
provisions  for  condemnation  of  lands,  as  compensation  for 
the  great  public  duties  imposed  upon  and  assumed  by  it, 
and  that  street-railroad  corporations,  for  the  carriage  of 
passen^rs,  were  intended  to  be  a  separate  class  of  carriers, 
with  limited  duties,  and  correspondingly  limited  provisions 
and  powers. 
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By  allowing  what  is  really  a  street-railroad  corporation 
for  the  carriage  of  passengers  only  to  be  formed  under  ch. 
S7,  the  evident  purpose  of  the  statutes  would  be  evaded^ 
and  the  result  would  be  that  confusion  would  be  introduced 
into  the  statute,  and  that  a  corporation  would  be  endowed 
to  the  fullest  extent  with  the  great  powers  of  eminent  do- 
main, without  assuming  the  public  duties  and  responsibili- 
ties, which,  in  the  eye  of  the  law,  form  the  consideration 
for  so  great  a  gift. 

Having  thus  reached  the  conclusion  that  sec.  1820  does 
not  authorize  the  formation  of  a  railroad  corporation  for  the 
purpose  of  carrying  persons  only,  and  such  being  the  avowed 
purpose  of  the  organization  of  the  petitioner,  it  necessarily 
follows  that  it  cannot  maintain  this  proceeding. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  condemnation  proceedings. 
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HoLLisTBB  and  another,  Appellants,  vs.  Bell,  Bespondent. 

May  16-~June  21, 1900. 

Practice:  *  Action  at  law:  Equitable  relief:  Married  vxymen:  Promissory 

notes:  Payment  of  husband* s  debt, 

L  In  an  action  brought  and  tried  as  an  action  at  law,  such  relief  only' 
is  obtainable  as  the  facts  warrant  in  that  form  of  action. 

2.  Since  a  married  woman  has  not  capacity  to  bind  herself  at  law  by 
contract,  except  as  regards  her  separate  property  and  business,  in 
the  absence  of  a  showing  that  she  received  any  consideration  or 
benefit,  directly  or  indirectly,  or  that  the  payee  changed  his  situa- 
tion to  his  prejudice  on  the  faith  of  it,  no  recovery  can  be  had  in 
an  action  at  law  on  a  note  given  by  a  married  woman  solely  for 
the  purpose  of  securing  or  paying  the  debt  of  her  husband. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burnell,  Circuit  Judge.    jAfffi/rvned. 

Action  at  law  to  recover  of  a  married  woman  on  her 
promissory  note.    The  question  presented  for  adjudication 
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was  whether  the  note  was  given  by  defendant  concerning 
her  separate  property  or  business  or  merely  for  the  debt  of 
her  husband.  The  evidence  was  to  the  effect  that  plaintiffs, 
as  bondsmen  for  defendant's  husband  and  one  Gill  on  a 
building  contract,  became  liable  to  and  did  pay  the  sum  of 
$1,700,  by  reason  whereof  the  principals  became  indebted 
to  them  to  that  amount;  that  defendant  gave  the  note  to 
cover,  in  part,  such  indebtedness,  she  receiving  no  consid- 
eration therefor  whatever.  There  was  some  evidence  to 
the  effect  that  defendant  said,  before  the  note  was  given,  that 
it  was  her  duty  to  pay  $600,  the  amount  called  for  by  the 
note.  There  was  also  evidence  to  the  effect  that  some  of . 
the  money  received  on  the  building  contract  was  applied  by 
defendant's  husband  on  a  note  to  which  she  was  a  party; 
also  evidence  that  before  plaintiffs  made  the  payment  of 
$1,700,  defendant  promised  to  give  the  note.  At  the  close 
of  the  evidence  plaintiffs'  counsel  requested  a  finding  as  to 
whether  defendant  gave  the  note  in  consideration'  of  money 
applied  to  her  use,  which  was  represented  by  the  loss  sus- 
tained by  the  bondsmen;  also  whether  plaintiffs  settled  their 
liability  as  bondsmen  in  consideration,  in  part,  of  the  note 
in  suit.  The  requests  were  denied.  A  verdict  was  directed 
for  the  defendant,  and  judgment  was  rendered  accordingly. 

For  the  appellants  there  was  a  brief  by  Barbers  &  Beg- 
linger^  and  oral  argument  by  Fred.  Beglinger. 

For  the  respondent  there  was  a  brief  by  Eaton  (&  Weed^ 
and  oral  argument  by  H.  L  Weed. 

Marshall,  J.  A  married  woman  has  not  capacity  to  bind 
herself  at  law  by  contract,  except  as  regards  her  separate 
v  or  business.  It  follows,  as  has  often  been  decided 
ourt,  that  a  married  woman's  note,  given  solely  for 
ose  of  securing  or  paying  the  debt  of  a  third  person, 
at  law  and  not  enforceable  in  equity  against  her 
property  in  the  absence  of  some  equitable  consid- 
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erations  rendering  such  enforcement,  under  the  circum- 
stances, just.  Kroushop  v,  Shontz^  51  Wis.  204;  Kavanagh  v. 
O'Neill,  53  Wis.  101 ;  Emerson'Taleott  Co.  v.  Knaj>j>,  90  Wis. 
35;  Mueller  v.  Wie^e,  95  Wis.  381. 

There  is  no  controversy  here  but  that  the  note  in  suit  was 
given  by  respondent  for  her  husband's  debt,  and  that  it  did 
not  create  any  legal  claim  against  her.  It  is  insisted,  how- 
ever, that  there  was  evidence  from  which  the  jury  might 
reasonably  have  found  that  respondent  gave  the  paper  in 
consideration  of  benefits  which  she  had  received  out  of  the 
building  contract,  and  that  appellants  settled  their  bond  lia- 
bility in  consideration,  in  part,  of  the  note,  and  that  on  such 
facts  they  were  entitled  to  equitable  relief  against  the  re- 
spondent's property. 

The  idea  that  a  plain  action  at  law,  as  to  which  there 
is  an  entire  failure  of  proof,  can  be  turned  into  an  action 
in  equity  and  a  recovery  be  had  such  as  that  jurisdiction  in 
any  event  can  afford  on  the  facts,  does  not  find  support  in 
the  decisions  of  this  court.  If  an  action  be  brought  and 
tried  as  an  action  at  law,  such  relief  only  is  obtainable  as  is 
afforded  on  the  facts  in  that  form  of  action.  Mueller  v. 
Wime,  supra;  Smith  v,  Putnam^  ante,  p.  155. 

If  the  practice  were  otherwise  than  as  indicated,  it  would 
not  avail  the  appellants  in  this  case,  because  the  evidence 
does  not  show  or  tend  to  show,  either  that  respondent  re- 
ceived any  consideration  or  benefit,  directly  or  indirectly, 
for  the  note,  or  that  appellants  changed  their  situation  to 
their  prejudice  on  the  faith  of  it.  Granted  that  some  of  the 
money  from  the  building  contract  was  applied  by  the  re- 
spondent's husband  in  payment  of  a  note  to  which  she  was 
a  party,  the  evidence  shows  that  such  note  was  given  with- 
out consideration  as  to  the  respondent, —  that  it  was  given 
the  same  as  the  one  in  suit,  for  her  husband's  debt,  and  that 
she  was  not  bound  by  it  legally  or  equitably.  Granted,  also, 
that  appellants  settled  the  bond  liability  after  respondent 
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agreed  to  give  the  note  in  suit,  the  evidence  shows  that  such 
liability  was  not  changed  in  the  slightest  degree  by  any  act 
of  the  respondent,  and  that  when  they  settled  it,  paying  the 
sum  of  $1,700,  they  merely  did  what  they  were  legiiUy  bound 
to  do,  independent  of  any  transaction  between  them  and 
the  respondent,  So,  in  any  view  of  the  case,  the  verdict 
-was  properly  directed,  and  the  judgment  must  be  affirmed. 
By  the  Court. —  So  ordered. 
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Ehynkr,  Respondent,  vs.  The  City  of  Menasha,  Appellant. 

May  16— June  SI,  1900. 

Special  verdict:  Instructions  to  jury:  Municipal  corporations:  Defective 
streets:  Personal  injuries:  Negligence:  **  Ordinary  care: "  Intoxicar 
tion:  Contributory  negligence:  Notice:  Measure  of  damages. 

L  When  a  special  verdict  is  to  be  rendered,  instruct  ions,  whether  JJJ  ^J 
asked  by  the  parties  or  given  by  the  court,  appropriate  to  each  ^^^  i^i^ 
question,  should  be  submitted  to  the  jury  in  immediate  connection  114  1593 
with  the  question  to  which  they  are,  respectively,  applicable,  and 
a  failure  in  that  regard  is  error.  Instructions  only  applicable  to  a 
general  verdict  should  not  be  given. 

2.  Under  sec.  1339,  Stats.  1808  (imposing  responsibility  on  the  munici- 
pality for  any  damage  which  shall  happen  to  any  person  by  reason 
of  the  insufficiency  or  want  of  repair  of  any  street  within  its  lim- 
itsX  a  special  verdict,  finding  in  the  disjunctive  that  the  street  was 
"in  a  defective  or  dangerous  condition  or  out  of  repair,"  without 
any  other  fact  to  support  it,  fails  to  show  actionable  negligence 
and  is  fatally  defective;  and  the  fact  that  the  finding  is  in  the  words 
of  sea  90,  subch.  VIII,  of  the  city  charter  (ch.  128,  Laws  of  1891), 
which  does  not  assume  to  impose  any  liability  on  the  city  but 
merely  relates  to  notice,  does  not  render  it  suflicient 

Z.  A  hole  in  the  street,  close  to  the  sidewalk,  was  two  feet  long  and 
fifteen  inches  wide,  in  the  shape  of  a  half  moon,  and  had  appar- 
ently been  caused  by  the  washing  of  surface  water  escaping  from 
the  street  Its  dimensions  and  the  duration  of  its  existence  were 
sharply  in  dispute.  Held^  that  it  was  not,  as  matter  of  law,  such 
a  defect  as  would  make  the  city  absolutely  liable  for  a  personal 
injury  caused  thereby. 
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4  In  such  case  it  is  error  not  to  submit,  as  part  of  the  special  verdict^ 
a  question  as  to  whether  tlie  city  authorities  ought,  under  all  the 
circumstances,  reasonably  to  have  anticipated  that  an  accident 
might  happen  and  injury  be  sustained  by  travelers  in  the  street,— 
the  court's  attention  having  been  directed  to  the  matter  by  a  re- 
quest for  the  submission  of  an  objectionable  question  embodying 
the  idea. 

6.  In  an  action  for  personal  injuries  from  a  defective  street,  an  instruc- 
tion  that  '*  Negligence  means  this:  It  means  a  want  or  lack  of 
ordinary  care  and  prudence.  Ordinary  care  and  prudence  is  such 
care  and  prudence  as  is  exercised  by  the  mass  of  mankind  in  their 
own  daily  affairs,"  without  qualification  or  limiting  it  to  the  same 
or  similar  circumstances  to  those  in  issue,  is  error;  and  su3h  error 
is  not  cured  by  afterwards  correctly  instructing  the  jury  that  or- 
dinary care  and  prudence  means  such  care  and  prudence  as  per- 
sons of  ordinary  care  and  prudence  exercise  under  similar  circum- 
stances. 

6.  Where,  in  an  action  for  personal  injuries  from  a  defective  street^ 

the  issue  of  plaintiff's  intoxication  is  submitted  to  the  jury,  the 
defendant  is  entitled  to  an  instruction  that,  if  plaintiff  was  in- 
toxicated, such  intoxication  is  evidence  from  which  the  jury  may 
infer  that  plaintiff  was  guilty  of  contributory  negligence,  the  in- 
struction being  requested  in  conjunction  with  another  connecting 
such  intoxication  with  the  accident 

7.  Where,  in  an  action  against  a  city  for  an  injury  from  a  defective 

street,  the  evidence  shows  that  the  plaintiff  was  very  much  intoxi- 
cated at  the  time  of  the  accident,  it  is  a  question  for  the  jury, 
under  proper  instructions,  whether,  under  all  the  facts  and  circum- 
stances in  the  case,  such  intoxication  contributed  to  produce  the 
injury. 

8.  Sec.  20,  subch.  YIII,  of  the  charter  of  the  city  of  Menasha  (ch.  12S, 

Laws  of  1891)  provides  that  the  city  shall  not  be  liable  for  dam- 
ages for  injuries  from  defective  streets,  unless  it  be  shown  that 
one  of  the  aldermen  had  actual  knowledge  of  the  defect^  or  un- 
less the  defect  shall  have  existed  three  weeks,  provided  that  kgowl- 
edge  shall  not  be  presumed  from  the  lapse  of  such  period.  Hetd^ 
that  actual  knowledge  not  being  relied  upon  and  the  existence  of 
the  defect  being  for  the  jury,  an  instruction  to  the  jury  that  if 
they  found  the  defect  had  existed  for  three  weeks  prior  to  an 
injury  therefrom  they  might  presume  and  find  the  city  had  knowl- 
edge thereof,  is  erroneous:  the  instruction  should  have  been  so 
framed  as  to  permit  the  jury  to  find  whether,  under  all  the  facts 
and  circumstances  of  the  case,  the  conditions  were  such  as  to  bring 
constructive  notice  home  to  the  city. 
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9l  In  an  action  against  the  city  for  a  broken  leg  caused  by  a  defective 
street,  happening  in  November  1891,  it  is  error  to  admit  the  evi- 
dence of  plaintiff's  physician  that  he  performed  an  operation  on 
plaintiff's  leg  in  the  summer  of  1898  for  which  he  charged  $100, 
there  being  no  testimony  showing  any  necessary  or  causal  con* 
nection  between  the  injury  and  the  subsequent  operation. 
IOl  Where,  in  an  action  against  a  city  for  an  injury  caused  by  a  de* 
fective  street,  a  witness  testifies  that  he  passed  the  place  of  ac- 
cident while  plaintiff  was  lying  there,  but  that  it  was  too  dark 
to  recognize  ^*ho  was  there,  it  is  error  to  afterwards  recall  the 
witness  and  permit  him  to  testify,  over  objection,  that  he  saw  no- 
indications  that  the  man  lying  there  was  drunk. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bcjrnell,  Circuit  Judge.     Beversed. 

The  plaintiff  brings  this  action  to  recover  damages  for 
injuries  sustained  by  him  by  reason  of  his  having  fallen  in 
a  hole  in  one  of  defendant's  streets.  The  defect  shown  was 
a  hole  close  to  the  sidewalk,  about  two  feet  long  and  fifteen 
inches  wide,  in  the  shape  of  a  half  moon,  apparently  caused 
by  surface  water  from  the  street  running  under  the  sidewalk. 
The  hole  was  unguarded.  Plaintiff  was  passing  along  the^ 
street  on  a  dark,  rainy  evening,  and  his  hat  blew  off.  Upon 
returning  from  the  pursuit  of  his  hat,  he  stepped  into  the 
hole,  and  broke  his  leg.  The  plaintiff's  proof  showed  the 
hole  had  existed  from  a  few  weeks  to  several  months.  The 
answer  was  a  general  denial. 

The  jury  found  the  following  special  verdict:  "(1)  Did 
the  plaintiff  sustain  the  injury  at  the  time  and  place  alleged 
and  claimed  by  him?  Yes.  (2)  If  you  answer  the  fit's t 
question,  *Tes,'  then  answer  the  following:  Was  the  said 
street  at  the  place  where  the  plaintiff  claims  to  have  been 
injured  at  the  time  in  a  defective  or  dangerous  condition  or 
out  of  repair?  Yes.  (3)  Did  siich  injury  happen  to  the 
plaintiff  by  reason  of  the  defective  or  dangerous  condition 
or  want  of  repair  in  said  street  ?  Yes.  (4)  Was  plaintiflC's- 
injury  caused  by  the  negligence  of  the  defendant?    Yes. 
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{5)  If  you  answer  the  third  question,  'Yes,'  then  answer  the 
following  question :  Had  such  defective  or  dangerous  con- 
dition or  wantof  repair  of  said  street  existed  for  three  weeks 
or  more  previous  to  the  happening  of  said  injury?  Yes. 
(6)  At  the  time  of  the  injury,  and  some  time  before,  had  the 
plaintiff  knowledge  of  such  hole  and  condition  of  said  street? 
Yes.  (7)  Was  the  plaintiff  guilty  of  a  want  of  ordinary 
care  and  prudence  which  contributed  proximately  to  the  in- 
jury ?  Xo.  (8)  Was  the  plaintiff  intoxicated  at  the  time 
he  received  the  injury  ?  Yes.  (9)  If  you  answer  the  last 
question,  'Yes,'  then  answer  the  following  question:  Was 
the  plaintiff  at  the  time  he  received  the  injury  so  intoxicated 
as  to  be  incapable  of  managing  and  conducting  himself  with 
ordinary  care  and  prudence?  K'o.  (10)  [Omitted.  Kot 
answered.]  (11)  If  the  plaintiff  is  entitled  to  recover,  at 
what  sum  do  you  assess  his  damages?  Eight  hundred  dol- 
lars ($800.00)." 

The  plaintiff  submitted  fourteon  requests  for  instructions, 
all  of  which  were  given.  Defendant  asked  the  court  to  in- 
struct upon  forty-three  separate  propositions  of  law,  some  of 
which  were  given  as  requested,  others  modified  and  then 
given,  and  the  remainder  refused.  The  court  also  gave  brief 
instructions  as  to  each  question.  The  record  fails  to  disclose 
at  what  stage  of  the  proceedings  the  requested  instructions 
were  given.  A  motion  for  a  new  trial  was  denied,  and  judg- 
ment was  entered  for  plaintiff,  from  which  the  defendant 
has  taken  this  appeal. 

For  the  appellant  there  was  a  brief  by  BoucJc  dk  Hilton^ 
and  oral  argument  by  Gdbe  Bouch 

For  the  respondent  there  was  a  brief  by  Eaton  dk  Weed, 
attorneys,  and  A,  E.  Thompson,  of  counsel,  and  oral  argu- 
ment by  M,  IL  Eaton, 

Sardken,  J.  A  great  multitude  of  questions  are  raised 
on  this  appeal.     The  defendant  complains  that  evidence 
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was  improperly  received;  that  improper  instructions  were 
given,  and  proper  ones  refused;  that  the  special  verdict  is 
bad;  that  the  question  as  to  the  alleged  defect  in  the  street, 
with  the  jury's  answer  thereto,  does  not  find  actionable 
negligence;  that  the  question  of  contributory  negligence 
was  not  properly  submitted ;  and  that  under  the  evidence 
the  answers  to  some  of  the  questions  are  inconsistent.  In 
fiict  there  are  very  few  things  that  transpired  during  the 
course  of  the  trial  against  which  some  complaint  is  not 
made.  We  have  no  desire  or  disposition  to  scold  or  lecture 
counsel  or  the  trial  court,  but  there  are  some  things  in  this 
record  justly  open  to  criticism,  and  sufficient  to  call  for  a 
protest  on  our  part  against  their  repetition.  In  order  to^ 
consider  and  determine  the  many  questions  raised  on  this 
appeal,  it  is  necessary  to  review  the  charge  to  the  jury  and 
its  application  to  the  several  questions  of  the  special  verdict. 
It  is  impossible  to  tell  from  the  record  just  what  instructions 
the  court  gave  with  reference  to  any  single  question  in  the 
verdict.  In  the  general  charge  the  court  refers  to  the  sev- 
eral questions,  and  does  little  more  than  state  the  claims  of 
the  respective  parties,  with  an  admonition  to  the  jury  to 
find  the  facts  according  to  the  evidence. 

Turning,  now,  to  the  plaintiff's  requests,  we  find  a  list  of 
fourteen  distinct  propositions  of  law,  which  the  record  re- 
cites were  given,  and  to  which  the  defendant  excepted. 
Many  of  these  requests  contain  abstract  propositions  of  law,, 
proper  to  have  been  given  had  the  case  been  submitted  on  a 
general  verdict,  but  distinctly  improper  when  a  special  ver- 
dict is  required.  Not  one  of  them  is  addressed  to  any  par- 
ticuktr  question,  although  some  of  them  would  have  been 
proper  had  they  referred  to  and  been  given  when  the  jury's 
attention  was  being  directed  to  the  particular  fact  for  de- 
cision. The  record  fails  to  show  at  what  stage  of  the  pro- 
ceedings these  requests  were  given,  or  whether  they  were 
given  with  reference  to  any  particular  question.     The  rule 
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Avhich  commends  itself  to  our  judgment  is  as  stated  in  JUo- 
DermoU  v.  Jackson,  102  Wis.  419,  and  Schaidler  v.  C.  &  N. 
W.  li.  Co.  102  Wis.  564:  "  If  a  special  verdict  be  rendered,  the 
instructions  appropriate  to  each  question,  whether  asked  by 
the  parties  or  given  by  the  court  of  its  own  motion,  should 
be  submitted  to  the  jury  in  immediate  connection  with  the 
questions  to  which  they  are,  respectively,  applicable.  This 
is  the  only  way  in  which  the  jury  can  obtain  an  intelligent 
appreciation  of  the  legal  propositions  which  are  to  govern 
them  in  answering  the  various  questions."  This  rule  is  self- 
evident,  and  a  failure  to  observe  it  tends  to  confusion,  and 
is  likely  to  lead  to  harmful  results.  As  noted,  several  of  the 
•propositions  requested  were  mere  legal  abstractions,  correct 
as  propositions  of  law  and  applicable  in  case  of  a  general 
verdict,  but  of  no  helpful  value  to  the  jury  in  the  decision  of 
the  questions  of  fact  in  the  case.  The  object  of  a  special 
verdict  is  to  obtain  from  the  jury  answers  to  certain  ques- 
4;ions  of  fact,  without  regard  to  their  legal  effect  upon  the 
rights  of  the  parties,  and  thus  obtain  a  result  as  far  as  {pos- 
sible free  from  sympathy  or  prejudice.  The  giving  of  instruc- 
.tions  only  applicable  to  a  general  verdict  tends  to  defeat 
that  object,  and  undermines  the  foundation  upon  which  a 
•special  verdict  should  stand.  Ward  v,  (7.,  M.  <J6  St,  P.  R. 
Co.  102  Wis.  215.  The  errors  in  this  regard  are  greatly  in- 
creased when  we  come  to  consider  the  defendant's  requests. 
In  a  thicket  of  some  forty-three  distinct  propositions  so  re- 
quested, there  are  many  susceptible  to  the  objections  already 
stated.  Some  were  given  and  some  refused,  and  it  is  only 
^fter  a  laborious  search  through  the  case,  assisted  by  the 
record,  are  we  able  to  determine  that  result.  This  difficulty 
•emphasizes  the  necessity  of  the  rule  stated  that  all  the  in- 
structions with  reference  to  a  given  question  should  be 
grouped  and  given  at  one  time,  and  so  preserved  in  the 
-printed  case  that  this  court  will  not  be  compelled  to  go  on  a 
Jiunt  to  ascertain  the  law  given  to  the  jury.    These  reflec- 
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tions  are  not  made  in  a  spirit  of  fault-finding,  but  to  indicate 
bow  diflBcult  it  is  to  determine  just  what  instructions  were 
actually  given  with  reference  to  any  particular  question  in 
the  verdict. 

Question  Ko.  2  of  the  verdict,  and  the  answer  thereto,  are 
as  follows:  "Was  the  said  street  at  the  place  where  the  plaint- 
iff claims  to  have  been  injured  at  the  time  in  a  defective  or 
dangerous  condition  or  out  of  repair?"  "Yes."  The  objection 
suggested  to  this  finding  and  to  the  verdict  is  that  it  does  not 
cover  any  fact  which  establishes  the  city's  liability  under 
the  statute.  The  city's  liability  is  imposed  by  sec.  1339, 
Stats.  1898,  which  makes  it  responsible  for  any  damage 
which  shall  happen  to  any  person  "  by  reason  of  the  insuffi- 
ciency or  want  of  repairs  "  of  any  street  within  its  limits. 
Under  this  section,  the  test  of  the  city's  liability  is  whether 
such  street  was  in  a  reasonably  safe  condition  for  use.  A 
street  may  be  defective  or  out  of  repair  and  still  be  in  a 
reasonably  safe  condition  for  travel.  Hence  the  finding  in 
the  disjunctive  that  the  street  was  "in  a  defective  or  dan- 
gerous condition  or  out  of  repair,"  without  any  other  fact  to 
support  it,  fails  to  show  actionable  negligence.  It  is  not 
enough  to  my  that  the  court  properly  instructed  the  jury  as 
to  the  measure  of  the  defendant's  liability.  The  verdict  on 
its  face  must  find  the  facts,  or  it  is  fatally  defective.  Kucera 
V,  Merrill  Z.  Co.  91  Wis.  637.  But  it  is  said  that  this  find- 
ing is  in  the  words  of  the  charter  of  the  city  (sec.  20,  subch. 
VIII,  eh.  123,  Laws  of  1891),  and  is  therefore  sufficient.  That 
section  does  not  assume  to  impose  any  liability  upon  the  city, 
but  merely  relates  to  the  question  of  notice. 

The  defect  complained  of  was  a  hole  about  two  feet  long 
and  fifteen  inches  wide,  in  the  shape  of  a  half  moon,  and 
-close  to  the  sidewalk.  It  had  apparently  been  caused  by  the 
washing  of  surface  water  escaping  from  the  street.  Its 
dimensions  was  a  matter  sharply  in  dispute,  as  was  also  its 
existence  for  any  great  length  of  time  in  the  condition  tes- 
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tified  to  by  plaintiff's  witnesses.  Considering  the  size  and 
location  of  the  hole,  the  court  would  not  have  been  justified 
in  holding  as  a  matter  of  law  that  the  street  was  not  in  a 
reasonably  safe  condition  for  use.  That  was  a  question 
properly  for  the  determination  of  the  jury,  under  all  the 
facts  in  the  case.  In  view  of  these  facts,  the  defendant 
asked  the  court  to  submit  this  question :  '^  Might  it  reason- 
ably  have  been  expected  that  such  an  injury  would  result 
therefrom  ?  "  While  the  question  was  objectionable  as  limit- 
ing the  elements  of  anticipation  to  "  such  an  injury,"  yet  it 
was  sufficient  to  direct  the  court's  attention  to  the  matter, 
and  a  question  ought  to  have  been  submitted  embodying  the 
idea  of  whether  the  city  authorities  ought,  under  all  the  cir- 
cumstances, reasonably  to  have  anticipated  that  an  accident 
might  happen  and  injury  be  sustained  by  travelers  in  the 
street. 

A  multitude  of  objections  are  urged  against  the  charge 
of  the  court,  some  of  which  will  now  be  noticed.  By  ques- 
tion 4  the  jury  found  that  plaintiff's  injury  was  caused  by 
defendant's  negligence.  The  court  charged  the  jury  as  fol- 
lows: "Kegligence  means  this:  It  means  a  want  or  lack  of 
ordinary  care  and  prudence.  Ordinary  care  and  prudence 
is  such  care  and  prudence  as  is  exercised  by  the  mass  of  man- 
kind in  their  own  daily  affairs."  A  similar  instruction  was 
condemned  in  the  recent  case  of  Boelter  v.  Hoss  Z.  Co.  lOS 
Wis.  324.  But  to  further  confuse  the  case,  the  court,  at 
defendant's  request,  and  with  reference  to  the  standard  by 
which  plaintiff  must  act,  instructed  the  jury  that  "  ordinary 
care  and  prudence  means  the  care  and  prudence  which  per- 
sons of  ordinary  care  and  prudence  exercise  under  similar 
circumstances."  This  was  correct,  but,  considered  in  con- 
nection with  the  one  above  referred  to,  it  left  the  jury  with- 
out any  very  definite  idea  of  what  ordinary  care  really 
meant.  In  cases  of  this  kind,  the  same  standard  of  care  is 
required  of  both  plaintiff  and  defendant,  and  is  such  as  the 
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surrounding  circumstances  seem  to  require,  and  not  such  as 
men  usually  exercise  in  their  daily  affairs. 

Several  objections  are  made  to  the  manner  in  which  the 
issue  of  plaintiff's^  intoxication  was  submitted  to  the  jury. 
In  his  general  charge  the  court  admonished  the  jury  to  find 
the  fact  according  to  the  evidence  whether  he  was  drunk, 
and  w^hether  the  intoxication  was  such  as  to  render  him 
incapable  of  exercising  ordinary  care.  The  first  question 
was  answered  in  the  affirmative,  and  the  latter  in  the  neg- 
ative. 

At  the  request  of  the  parties  the  court  gave  a  number  of 
instructions  covering  the  questions  of  intoxication  and  plaint- 
iff's duty  to  exercise  care,  but  it  does  not  appear  that  they 
were  addressed  to  any  particular  question  in  the  verdict. 
We  cannot  notice  all  the  objections  that  are  taken.  The 
fact  that  the  court  did  not  apply  the  instructions  requested 
and  given  to  the  question  to  which  they  were  applicable  was 
distinct  error,  as  already  noted. 

The  court  instructed  the  jury  that  the  burden  of  proving 
intoxication  was  upon  the  defendant,  as  was  the  burden  of 
showing  that  by  reason  thereof  the  plaintiff  did  not  exercise 
ordinary  care,  and  that  they  could  not "  assume  contributory 
negligence  in  the  absence  of  satisfactory  proof  on  that  point." 
In  this  connection  the  court  refused  to  instruct  that,  "if 
plaintiff  was  intoxicated,  such  intoxication  is  evidence  from 
which  the  jury  may  infer  that  plaintiff  was  guilty  of  con- 
tributory negligence."  There  can  be  no  doubt  of  the  rule 
that  negligence  may  be  inferred  from  circumstances,  and 
while,  as  a  matter  of  law,  intoxication  is  not  contributory 
negligence,  or  conclusive  evidence  of  such  negligence  as  will 
prevent  a  recovery,  still  such  intoxication  is  evidence  of  neg- 
ligence from  which  the  jury  are  at  liberty  to  infer  such 
negligence  as  will  bar  the  action,  if  the  attendant  facts  so 
warrant.     The  defendant  was  entitled  to  the  instruction 

asked  in  view  of  a  further  instruction  asked  and  refused 
VOU107  — 14 
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which  connected  such  intoxication  with  the  accident.  Beach, 
Contrib.  Neg.  §  390;  Seymer  v.  Lake,  66  Wis.  651. 

Another  objection  to  the  finding  as  to  intoxication  arises 
from  the  evidence.    The  plaintiff  and  his  witnesses  deny 
that  he  was  intoxicated.     Of  the  defendant's  witnesses,  the 
doctor  who  treated  plaintiff  immediately  after  the  accident 
says  he  was  "  pretty  drunk."    The  bridge  tender,  who  was 
near  the  place  of  the  accident,  said  he  was  "  pretty  well 
drunk,"  and  that  he  saw  him  stagger  and  fall  down.   Another 
witness  saw  him  lying  on  the  sidewalk  shortly  before  the 
accident,  and  offered  to  help  him  up.     His  estimate  of  his 
condition  was  that  he  "was  good  drunk."    A  hotel  keeper 
at  whose  place  the  plaintiff  called  between  four  and  five 
o'clock  in  the  afternoon  testified  that  he  staggered  and  held 
himself  up  on  the  chairs;  that  he  was  drunk,  and  "very 
\  vjBtaggery."     One  or  two  others  saw  him  in  the  same  condi- 
-  ition.   Several  men  also  testified  to  conversations  with  plaint- 
V  jiff  after  the  accident,  in  which  he  admitted  his  intoxication. 
^^      Substantially  all  of  the  witnesses  agree  that  his  condition 
was  such  that  he  staggered  and  was  unable  to  control  him- 
self. 

The  point  is  made  that,  if  there  was  evidence  sufficient  to 
show  intoxication  as  the  jury  found,  the  same  evidence  shows 
that  he  was  in  such  a  state  of  intoxication  as  to  be  unable 
to  properly  care  himself,  and  that  the  finding  of  the  jury 
that  he  was  not  so  intoxicated  as  to  be  incapable  of  conduct- 
ing himself  with  ordinary  care  is  contrary  to  the  evidence 
and  inconsistent.  There  is  considerable  force  to  this  sugges- 
tion. In  the  light  of  the  evidence,  it  is  difficult  to  see  how 
the  jury  arrived  at  the  conclusion  stated.  The  overwhelm- 
ing weight  of  evidence  is  that  he  was  so  intoxicated  as  to 
be  incapable  of  caring  for  himself.  Whether  such  intoxica- 
tion contributed  to  produce  the  injury  was  a  question  for 
the  jury  under  proper  instructions  and  a  consideration  of 
all  the  facts  and  circumstances  in  the  case. 


V. 
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By  the  fifth  finding  the  jury  found* that  the  defective  con- 
•dition  of  the  street  had  existed  three  weeks  or  more  previous 
to  the  accident.  At  the  request  of  the  plaintiff  the  court 
instructed  the  jury  that,  if  they  found  that  this  condition 
had  existed  three  weeks  or  more  prior  to  the  date  of  the 
accident,  they  might  presume  and  find  that  the  defendant 
bad  knowledge  thereof,  and  was  liable  for  such  damages  as 
the  plaintiff  sustained,  if  he  was  in  the  exercise  of  ordinary 
care.  This  question,  and  the  instruction  thereunder,  was 
submitted  in  view  of  a  provision  of  the  city  charter  which 
provides  that  "  the  city  shall  not  be  liable  for  damages  in 
^ucb  cases,  .  .  ,  unless  it  be  shown  that  previous  to  the 
happening  of  the  same,  one  of  the  aldermen  of  the  city  of 
Menasha  had  knowledge  thereof,  and  no  knowledge  of  such 
condition  of  the  same  should  be  presumed,  unless  the  defect 
existed  three  weeks  before  such  damages  accrued,  provided, 
however,  that  nothing  here  contained  shall  be  so  considered 
as  to  mean  that  knowledge  shall  be  presumed  because  such 
three  weeks  had  elapsed."  Sec.  20,  subch.  VIII,  ch.  123, 
Laws  of  1891. 

A  similar  provision  in  the  charter  of  the  city  of  Oshkosh 
has  been  construed  in  several  cases  in  this  court.  Studley 
V.  OshJcosh^  45  Wis.  380;  Sullivan  v,  Oshhosh^  65  Wis.  608; 
Adams  v.  Oshkosh^  71  Wis.  49.  In  the  Studley  Case  we  read : 
"  But  we  cannot  think  that  the  legislature  intended  to  re- 
lieve the  city  of  Oshkosh  from  all  liability  for  injuries  caused 
by  defective  streets  therein,  unless  notice  in  fact  of  such  de- 
fects be  given  to  an  alderman  of  the  proper  ward,  in  a  case 
in  which  the  defect  is  patent,  and  readily  discoverable  upon 
due  official  examination  and  inspection  of  the  streets.  In 
■such  a  case  we  think  the  legislature  intended,  in  the  absence 
of  actual  notice  to  the  alderman,  to  give  the  city  three  weeks 
in  which  to  discover  and  remove  the  defect,  and,  failing  to 
-do  so  in  that  time,  to  hold  the  city  liable  for  the  conse- 
•quences  of  its  negligence."  In  the  Sullivan  Case  it  is  said: 
*•  Under  this  section  it  is  necessary  for  the  plaintiff  (in  the 
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absence  of  proof  of  knowledge  of  the  defect  by  an  alderman 
of  the  ward)  to  show  that  the  defect  had  in  fact  existed  for 
three  weeks  or  more  before  the  accident,  and  in  addition 
such  other  facts  as  would  charge  the  aldermen  or  other 
proper  authorities  of  the  city  with  notice  of  such  defect. 
The  fact  that  the  defect  had  existed  for  three  weeks  had  no 
more  force  now  in  charging  the  officers  with  notice  than  it 
had  before  this  law  was  enacted.  .  .  ,  Under  the  law^ 
the  plaintiff,  if  she  did  not  rely  upon  previous  knowledge  of 
the  defect  bv  the  aldermen  of  the  ward,  must  show  that  the 
defect  in  the  walk  had  existed  for  three  weeks,  and  she  must 
also  show  such  a  state  of  facts  as  will  charge  the  proper  city 
officers  with  notice  of  the  defect  before  the  accident  happens." 

Under  these  decisions,  it  is  apparent  that,  unless  it  can 
be  said  that  the  defect  in  question  was  of  such  a  nature  and 
of  such  long  standing  as  to  charge  the  city  with  notice,  the 
court's  instruction  was  improper,  and  the  jury's  finding  will 
not  support  a  judgment.  Considering  the  nature  of  the  de- 
fect, and  its  location  with  reference  to  the  customary  use  of 
the  street,  we  have  already  determined  that  the  court  could 
not  say,  as  a  matter  of  law,  that  it  was  such  a  defect  a& 
would  make  the  city  absolutely  liable.  That  was  a  matter 
for  the  jury  to  find,  under  all  the  facts  and  circumstances 
in  the  case.  Such  being  the  fact,  and  actual  notice  not  being 
relied  upon,  the  question  should  have  been  so  framed  as  to 
permit  the  jury  to  find  whether  the  conditions  were  such  as 
to  bring  constructive  notice  home  to  the  city.  This  becomes, 
all  the  more  significant  when  we  consider  that  the  witnesses 
who  testified  that  the  hole  had  existed  for  several  months 
before  the  accident  did  not  describe  its  appearance  or  dimen- 
sions when  first  observed.  It  is  a  matter  of  common  knowl- 
edge that  a  hole  located  as  this  was  would  be  very  likely  to- 
enlarge  more  or  less  during  the  rainy  fall  months. 

Plaintiff's  accident  happened  in  November,  1891.  Dr. 
Oviatt  was  permitted  to  testify  that  he  performed  an  opera- 
tion on  plaintiff's  leg  in  the  summer  of  1893,  for  which  he 
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charged  $100.  The  record  contains  no  testimony  showing 
any  necessary  or  causal  connection  between  the  injury  and 
the  subsequent  operation.  Unless  so  connected,  the  evidence 
was  improper. 

One  August  Ebert  testified  that  he  was  passing  the  place 
of  the  accident  while  the  plaintiff  was  lying  there,  but  that 
it  was  so  dark  that  he  could  not  recognize  who  was  there. 
Subsequently  he  was  recalled,  and  asked  whether,  in  his 
judgment,  the  plaintiff  was  intoxicated.  Against  defendant's 
objection,  he  was  permitted  to  answer  that  he  saw  no  indi- 
cations that  the  man  was  drunk.  The  testimony  was  clearly 
improper. 

Other  objections  have  been  raised  and  discussed,  but  suffi- 
cient has  been  said  to  cover  those  that  are  deemed  material. 

By' the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


RoBEBTs,  Appellant,  vs.  Roberts,  Respondent 

May  16  —  June  tl,  1900. 
WiUa:  Fraud  by  attorney  in  drawing:  Costs. 

1  In  a  contest  over  the  probate  of  a  will  giving  a  large  share  of  the 
testator's  property  to  bis  son  R  and  disinheriting  J.,  evidence  that 
the  testator  declared  on  many  occasions  that  R.  should  have  no 
more  of  his  property,  and  that  the  testator  was  not  able  to  under- 
stand enough  English  to  comprehend  the  will  in  question,  is  held 
insufficient  to  show  that  he  was  defrauded  by  an  attorney  who 
drew  the  will,  and  supposed  he  was  disinheriting  R  and  providing 
for  J. 

Z,  Where  the  facts  hardly  allow  belief  in  the  good  faith  of  the  contest- 
ant of  a  wiU  in  appealing  to  the  circuit  court  from  the  action  of 
the  county  court  in  admitting  the  will  to  probate,  it  was  not  an 
abuse  of  discretion  to  award  costs  against  the  appellant. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buknell,  Circuit  Judge.    Affij^ncd. 
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Samuel  Roberts,  then  aged  seventy-two,  went  to  one  John 
S.  Maxwell,  an  attorney  practicing  law  at  Columbus,  who 
both  before  and  after  that  time  acted  in  that  capacity  for 
him,  gave  instructions  for  the  drawing  of  his  will,  and  a 
few  days  afterwards,  viz.  May  7, 1890,  went  again  to  the 
office,  and  executed  the  will  here  propounded.  By  that  wilt 
he  gave  $1,750  to  each  of  two  daughters,  $1,250  to  another, 
and  certain  city  real  estate  to  the  third  and  to  a  fourth.  To 
his  son  Richard  S.  Roberts  he  gave  his  farm,  valued  at  about 
$9,000,  charged  with  the  foregoing  money  legacies,  and  with 
the  debts  and  expenses  of  administration,  so  far  as  the  same 
might  not  be  satisfied  by  personal  property.  Another  son, 
John  aSI,  was  disinherited,  for  the  reason  (expressed  in  the 
will)  that  the  testator  had  already  given  him  suchi  share  of 
his  estate  as  he  desired  him  to  have.  The  will  is  attacked 
on  the  usual  grounds  of  mental  incompetency,  undue  influ- 
ence, and  fraud  in  its  execution.  Both  the  county  court, 
and  the  circuit  court  on  appeal,  found  in  favor  of  the  will; 
and  from  the  judgment  of  the  latter,  affirming  its  probate, 
John  S.  Roberts  appeals. 

For  the  appellant  there  was  a  brief  by  Malone  <&  MiUery 
and  oral  argument  by  J.  E,  Malone  and  B.  W.  Jones. 

J.  H,  Rogers^  for  the  respondent.     • 

Dodge,  J.  The  record  is  barren  of  any  evidence  of  men- 
tal incapacity.  The  testator  is  shown  to  ^ave  managed  his 
own  affairs  up  to  a  period  much  later  than  the  making  of 
the  will.  Indeed,  his  mental  capacity  is  not  seriously  chal- 
lenged. The  record  is  equally  barren  of  any  direct  evidence 
of  the  exertion  of  any  influence  over  him  by  any  of  the 
beneficiaries  of  the  will.  All  that  is  urged  in  support  of 
such  undue  influence  is  a  vague  suggestion  that  Richard  S. 
Roberts  appeared  to  have  a  suspicious  knowledge  that  there 
was  a  will,  while  he  denied  that  he  had  any  knowledge  of 
its  existence  until  after  his  father's  death.    The  vigor  of  ar- 
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gnment  is  cast  upon  a  suggestion  that  the  testator  was  de- 
frauded by  the  attorney,  Maxwell,  and  supposed  that  he  was 
devising  the  bulk  pf  his  estate  to  the  contestant,  John  S.j 
and  disinheriting  the  proponent,  Jiichard  S.  Of  this  .there 
is  no  particle  of  evidence,  except  testimony  of  certain  wit- 
nesses to  the  effect  that  they  had  heard  the  testator  declare 
on  many  occasions  thai  Richard  should  have  no  more  of  his 
property,  and  by  the  assertion  that  the  testator  was  unable 
to  understand  enough  English  (he  being  a  "Welshman)  to 
comprehend  the  will  in  question.  Both  of  these  circum- 
stances are  met  by  much  evidence  to  the  contrary,  but,  even 
if  they  stood  undenied,  without  more  to  aid  them  we  should 
be  loath  to  say  that  thereby  could  a  court  be  justified  in  be- 
lieving in  the  perpetration  of  so  gross  and  unprofessional  a 
fraud  by  a  member  of  the  legal  fraternity. 

Error  is  assigned  for  that  the  court  excluded  from  con- 
sideration the  testimony  of  each  of  two  of  the  daughters, 
heirs  at  law,  as  to  statements  made  by  their  father  to  the 
other.  It  is  perhaps  not  entirely  clear  from  the  record 
whether  any  of  these  statements  were  made  so  wholly  with 
out  participation  by  the  witness  as  to  enable  her  to  testify, 
under  the  rule  suggested  in  Goerke  v.  Goerke^  80  Wis.  516, 
520,  and  WoUman  v.  Ruehle^  104  "Wis.  603;  but  we  deem  it 
unnecessary  in  the  present  case  to  decide  upon  the  admissi- 
bility of  that  testimony,  for,  upon  a  careful  examination  of 
the  record,  which  contains  it  all,  we  are  convinced  that  the 
evidence  falls  far  short  of  justifying  a  finding  adverse  to 
the  will  on  any  of  the  grounds  of  attack,  but,  on  the  con- 
trary, that  the  findings  of  the  circuit  court  are  supported  by 
the  overwhelming  preponderance  of  all  the  evidence,  and 
that  the  judgment  should  not  be  disturbed. 

No  abuse  of  discretion  was  committed  by  the  circuit  court 
in  awarding  costs  against  the  appellant.  We  should  be  slow 
to  review  the  discretion  in  any  event,  but  in  this  case  the 
facts,  so  far  as  apparent,  hardly  allow  belief  in  the  good 
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faith  of  the  appeal,  save  as  appellant  may  have  been  ren- 
dered unduly  suspicious  by  his  very  apparent  disappoint- 
ment. 
By  the  Court, —  Judgment  affirmed. 
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Helmke,  by  guardian  ad  litem^  Appellapt,  vs.  Thilmant,  Re- 
spondent. 

May  16^  June  SI,  1900, 

Master  and  servant:  Personal  injury:  Minors:  Unguarded  machinery: 

Assumption  of  risk:  Court  and  jury. 

1.  While  a  Rixteen  year  old  boy,  at  the  close  of  his  first  day's  work  la 
defendant's  paper  mill,  was  putting  on  his  coat  preparatory  to 
quitting  work,  in  an  open  space  a  few  feet  wide  between  unguarded 
gearing  on  a  paper  machine  and  closets  in  which  clothing  of  em- 
ployees was  kept,  he  backed  up  against  the  gearing  and  the  gar- 
ment was  drawn  into  it,  and  he  was  injured.  In  an  action  to  re- 
cover therefor  it  appeared,  among  other  things,  that  plaintiff  had 
worked  about  other  paper  mills  for  two  years;  that  he  knew  there 
was  danger  around  the  wheels,  but  did  not  at  the  time  notice  those 
which  caused  the  injury,  although  he  could  have  seen  them  had 
he  been  facing  them;  and  that  there  were  vacant  spaces  in  the 
mill  where  he  might  have  changed  his  clothes  in  safety.  Held^ 
that  he  assumed  the  risk  as  matter  of  law,  even  though  he  had 
not  been  warned  concerning  the  danger.  Winslow  and  Dodge, 
JJ.,  dissent. 

2w  In  such  a  case  the  relation  of  master  and  servant  continued  to  exist, 
although  at  the  time  of  the  injury  plaintiff  was  changing  his  clothes 
preparatory  to  going  home. 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Burnell,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  by  Wiffrnaiij  Martin 
<6  Martin^  and  oral  argument  by  P.  H,  Martin. 

For  the  respondent  there  was  a  brief  by  Na^h  d&  Nash, 
and  oral  argument  by  Z.  J.  Nash, 
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Cassoday,  C.  J.  This  action  was  commenced  September 
9,  1897,  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  while  in  the  employ  of  the  defendant  as  a 
•cutter  boy  in  his  paper  mill  at  Kaukauna,  March  31,  1896, 
whereby  his  right  hand  and  arm  were  canght  and  crushed 
between  the  revolving  cogwheels,  and  so  injured  as  to  ren- 
der amputation  thereof  necessary  three  inches  below  the 
elbow.  The  grounds  upon  which  the  plaintiff  seeks  a  re- 
<50very  are  that  such  cogwheels  were  unguarded,  and  unnec- 
essarily and  unreasonably  dangerous,  and  because  of  the 
plaintiflTs  youth,  inexperience,  and  lack  of  judgment,  and 
the  defendant's  failure  to  instruct,  warn,  or  caution  the 
plaintiff  against  such  danger.  The  defendant  answered,  by 
way  of  admissions,  denials,  and  counter  allegations,  to  the 
effect  that  the  injuries  sustained  by  the  plaintiff  were  in  con- 
sequence of  his  own  gross  carelessness  and  negligence,  and 
were  not  the  result  of  any  negligence  on  the  part  of  the  de- 
fendant. At  the  close  of  the  testimony  on  the  part  of  the 
plaintiff  the  court  granted  a  nonsuit,  and  from  the  judgment 
entered  thereon  the  plaintiff  brings  this  appeal. 

The  room  in  which  the  machinery  was  located  was  about 
one  hundred  feet  long  from  east  to  west,  and  nearly  thirty- 
six  feet  wide.  The  paper  machines  and  appurtenances  ran 
from  near  the  westerly  end  of  the  room  toward  the  east,  a 
distance  of  about  sixty  feet,  and  were  about  nine  feet  wide, 
and  the  ^utherly  side  of  such  line  of  machinery. was  about 
sixteen  feet  from  the  south  wall  of  the  room,  and  constituted 
the  front  side  of  such  machines,  where  several  operators, 
including  the  plaintiff,  were  supposed  to  be  when  at  work 
and  the  machines  in  operation.  The  machines  were  pro- 
tected by  being  covered.  There  was  no  gearing  nor  cog- 
wheel on  that  front  side,  and  the  plaintiff's  work  was  to 
clean  the  machines  and  lay  off  the  paper  when  it  was  run- 
ning,—  that  is,  pick  it  up  and  lay  it  on  the  pile  when  it 
came  from  the  cutter.     The  north  wall  of  the  room  was  a 
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little  over  eleven  feet  north  of  the  north  side  of  the  line  of 
machinery  mentioned.  Opposite  such  machinery  on  the 
north  side  were  four  windows,  each  window  four  feet  wide. 
Between  such  windows  there  was  a  space  of  about  ten  feet 
of  wall,  and  against  such  wall  were  closets  four  and  one 
half  feet  wide,  and  standing  out  from  the  wall  nineteen 
inches,  in-  which  the  workmen  placed  their  garments  or 
clothing.  The  closet  so  occupied  by  the  plaintiff  was  oppo- 
site about  the  middle  of  such  line  of  machinery.  From  the 
door  of  that  closet  when  closed  to  the  north  side  of  such 
line  of  machinery  was  nine  and  one-half  feet,  and  the  same 
was  open  and  free  the  whole  distance,  and  was  also  open 
and  free  from  the  westerly  end  of  such  closet  easterly  for  a 
distance  of  about  seven  and  one-half  feet.  From  the  closet 
east  along  the  north  wall  of  the  building  there  was  an  open 
space  of  about  five  and  one-half  feet  wide  for  passage.  Five 
feet  south  of  the  north  wall  of  the  room,  immediately  west 
of  the  plaintiff's  closet,  was  the  face  of  a  large  cogwheel, 
thirty-six  inches  in  diameter,  and  from  the  center  of  which 
was  a  shaft  running  to  the  paper  machine  mentioned.  A 
small  cogwheel  on  the  east  *end  of  a  shaft  matched  into  the 
large  cogwheel  on  the  west  side  thereof,  and  on  the  face 
towards  the  wall.  The  center  of  the  small  cogwheel,  as 
well  as  the  large  cogwheel,  was  twenty-tiine  inches  from 
the  floor.  At  the  time  of  the  accident  the  plaintiff  waft 
caught  between  the  cogs  of  the  two  wheels  under  circum- 
stances hereinafter  stated.  Such  is  a  brief  description  of 
the  place  of  the  accident.  ' 

At  the  time  of  the  injury  the  plaintiff  was  sixteen  years 
and  six  and  one-half  months  of  age.  He  testified  to  the 
effect  that  he  quit  school  when  he  was  twelve  years  of  age; 
that  he  then  piled  headings  in  a  dry  house  in  Marathon 
county  for  one  hundred  days;  that  he  then  came  back 
to  Kaukauna,  and  went  to  work  in  Patten's  paper  mill, 
scraping  screens  in  the  pulp  room;  that  he  continued  to 
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work  in  Patten's  paper  mill  for  about  two  years  or  a  little 
over;  that  in  scraping  screens  he  had  to  reach  down  in  the 
bottom  of  the  hopper  and  rake  the  bottom  of  it;  that  he 
did  not  scrape  screens  right  along  all  the  time  that  he 
worked  in  Patten's  paper  mill;  that  a  part  of  the  time  he 
was  wheeling  wood,  and  then  cleaning  the  roll  on  the  pulp 
machine,  to  get  the  pulp  off  the  roll,  and  in  doing  so  he  had 
to  work  near  the  machine;  that  he  did  not  know  how  long 
he  so  worked  removing  the  pulp  from  the  rolls;  that  while 
at  Patten's  mill  he  also  wiped  off  the  machine  on  the  front 
side,  and  cleaned  the  floor  when  there  was  grease  around ; 
that  in  wiping  off  the  machine  on  the  front  side  he  worked 
near  the  revolving  cylinders  or  calenders,  but  there  was  no 
cogwheel  on  that  side;  that  in  cleaning  up  the  grease  on 
the  floor  he  went  on  both  sides  of  the  machine, —  the  front 
and  back  sides  of  the  machine;  that  on  the  back  side  he  had 
to  go  among  the  gearing  and  wheels, —  down  under  them, — 
upon  his  hands  and  knees,  and  wipe  up  the  grease;  that 
right  on  the  side  he  had  to  reach  down  under  the  cogwheels^ 
but  he  was  very  careful  not  to  let  his  clothing  get  caught 
in  the  wheels,  because  he  knew  if  it  got  caught  there  was 
danger  of  being  crushed ;  that  there  were  other  boys  about 
his  age  doing  the  same  kind  of  work  in  the  Patten  paper 
mill ;  that  whenever  he  got  a  chance  he  always  went  ahead, 
and  worked  himself  up ;  that  after  a  while  he  so  worked 
himself  up  to  the  position  of  cutter  boy  in  Patten's  paper 
mill;  that  he  worked  as  cutter  boy  in  that  mill  for  five 
weeks;  that  he  put  the  paper  off  when  it  broke;  that  in 
doing  so  he  had  to  get  his  hands  near  the  calenders  or  roll- 
ers; that  he  pushed  the  paper  into  the  rollers  with  his  wrist, 
80  that  his  fingers  would  not  get  caught ;  that  the  defendant's 
paper  mill  was  about  half  a  mile  from  Patten's  paper  mill. 
Plaintiff  further  testified  that  his  father  worked  in  the 
defendant's  mill,  and  procured  the  position  of  cutter  boy 
for  him  in  the  defendant's  paper  mill ;  that  he  commenced 
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work  in  the  defendant's  mill  at  7  o'clock  on  the  morning 
of  March  31, 1896,  and  relieved  the  night  cutter  boy,  Reikel; 
that  he  hung  his  clothes  in  the  closet  mentioned,  by  direc- 
tion of  Reikel,  before  commencing  work;  that  the  machine 
tender,  Nolan,  directed  him  to  sweep  up  behind  the  machine 
about  2  o'clock,  but  said  nothing  about  being  careful  and 
not  getting  hurt;  that  he  had  already  learned  to  be  care- 
ful; that  whenever  he  went  near  the  machine  he  had  it  in 
mind  to  be  hs  careful  as  he  could,  because  he  knew  there 
was  danger  around  those  wheels;  that  if  Nolan  or  any 
one  else  had  told  him  to  be  careful  around  those  wheels 
he  would  have  told  him  to  do  something  that  he  knew 
enough  to  do;  that  he  went  behind  the  machine  three  times 
during  that  day;  that  he  hung  his  coat  in  the  closet  in 
the  morning;  that  he  got  it  at  noon,  and  hung  it  in  the 
closet  again  after  coming  back  from  dinner;  that  Reikel 
came  to  relieve  him  about  half  past  5  o'clock  in  the  after- 
noon ;  that  Reikel  hung  his  clothes  in  the  closet  at  the  same 
time  that  the  plaintiff  got  his  from  the  closet;  that  he  put 
his  coat  on  right  by  the  closet;  that  the  others  changed 
their  clothing  right  by  the  closet;  that  the  end  of  his  coat 
must  have  caught  between  the  two  cogwheels  mentioned; 
that  in  putting  on  his  coat  his  face  was  towards  the  closet 
■and  his  back  towards  the  machine;  that,  if  his  face  had 
been  the  other  way,  he  would  have  seen  the  machine,  which 
was  in  plain  sight;  that,  if  he  had  been  facing  the  machine, 
he  could  have  kept  his  coat  away  from  the  wheel,  if  he  had 
seen  the  gearing  at  the  time  of  putting  his  coat  on;  that  if 
he  had  been  facing  the  cogwheels  while  putting  his  coat  on 
he  could  easily  have  prevented  it  from  being  caught  in  the 
wheels;  that  he  did  not  face  the  cogwheels,  because  his  coat 
was  in  the  closet,  and  he  did  not  know  there  was  gearing 
behind  him ;  that  he  had  been  there  before  during  the  day, 
but  did  not  take  notice  of  the  gearing;  that  he  did  not  re- 
member whether  he  cleaned  under  that  gearing  that  day; 
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that  there  was  not  very  much  dirt  there;  that  when  he 
commenced  work  that  day  he  knew  he  was  going  into  a 
paper  mill  with  machinery  in  it,  and  that  he  ought  to  keep 
himself  safe  ftom  the  machinery;  that  he  never  thought 
that  it  was  his  duty  to  look  around  and  see  where  the  ma- 
chinery was  located  so  as  to'keep  away  from  it;  that  he 
first  put  on  his  vest  and  then  his  coat,  and  that  was  why  he 
did  not  turn  around;  that  if  be  had  taken  his  coat  on  his 
arm,  and  passed  between  the  driers  and  the  calenders  south 
of  the  machinery,  he  would  have  had  a  wide  open  space  in 
which  to  put  it  on;  that  there  was  paper  in  the  space  a  few 
feet  east  of  the  closet,  and  he  did  not  remember  whether 
there  was  room  enough  to  put  on  his  coat  there  or  not,  but 
he  could  have  gone  around  the  end  of  the  machine  into  the 
open  space  south  of  it,  and  be  in  a  place  of  safety ;  that  the 
space  between  the  driers  and  the  calenders  was  about  five 
feet;  that  it  did  not  occur  to  him  that  there  was  danger  of 
getting  his  hands  or  his  coat  caught  in  the  cogwheels;  that 
when  he  put  his  coat  on  Nolan  and  Reikel  were  east  of 
him, —  that  is,  in  the  direction  he  would  naturally  go  to  get 
out  from  behind  the  machine;  that  it  was  jast  getting  dusk^ 
and  the  electric  lights  had  not  been  turned  on. 

Such  is  the  general  outline  of  the  evidence. 

Undoubtedly,  counsel  for  the  plaintiff  is  correct  in  claim- 
ing that  although  the  plaintiff  had  finished  his  day's  work, 
and  had  just  changed  his  clothes  preparatory  to  going  home, 
yet  that  the  relation  of  master  and  servant  still  existed  be- 
tween him  and  the  defendant.  Ewaldv,  C.  cfeiT.  W,  li,  Co. 
70  Wis.  420;  McGregor  v.  Auld,  83  Wis.  546. 

Counsel  for  the  plaintiff  contend  that  the  closet  in  which 
the  plaintiff  and  others  kept  their  clothing  was  in  danger- 
ous proximity  to  the  cogwheels  mentioned.  They  cite  the 
statute  requiring  the  owner  or  manager  of  any  factory, 
workshop,  or  other  place  were  labor  is  performed  to  keep  "  all 
belting,  shafting,  gearing,  hoists,  fly-wheels,  elevators  and 
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drums  therein,  which  are  so  located  as  to  he  dangerous  to  em- 
ployees  in  the  discha7*ffe  of  their  duty^^  securely  "  guarded 
or  fenced."  Sec.  1636;,  Stats.  1898.  There  is  no  claim, 
nor  ground  for  claiming,  that  such  statute  precludes  the  de- 
fense of  contributory  negligence,  nor  the  assumption  of 
risk.  Thompson  v.  Edward-  P,  AUls  Co,  89  Wis.  523,  530. 
Similar  statutes  have  been  construed  the  same  way.  Curry 
«).  C  c&  N.  TF.  R.  Co.  43  Wis.  665,  683;  Uolum  v.  C,  M.  <& 
St  P.  R.  Co,  80  Wis.  299;  Dugan  v,  a,  St  P.,  M.  d:  0.  R, 
Co.  85  Wis.  614;  Schneider  v.  C.y  M.  dk  St  P.  R.  Co.  99 
Wis.  387. 

Counsel  contend  that  plaintiff  was  not  only  subjected  to 
the  danger  necessarily  incident  to  the  performance  of  his 
work,  but  was  allowed  to  follow  the  negligent  custom  of 
other  employees,  and  put  his  coat,  etc.,  in  the  closet  men- 
tioned, without  being  warned  or  cautioned  by  the  defend- 
ant as  to  the  danger  of  getting  his  clothing  in  the  gearing. 
Assuming,  for  the  purposes  of  this  case  (but  without  so  de- 
ciding), that  the  defendant  was  negligent  in  not  having 
such  gearing  "securely  guarded  or  fenced,"  as  provided  by 
the  statute,  the  question  recurs  whether  the  trial  court  was 
justified  in  holding,  as  a  matter  of  law,  upon  the  undisputed 
evidence,  that  the  plaintiff  assumed  the  risk  of  the  danger 
oomplained  of.  That  is  the  question  submitted  by  the  re- 
spective counsel.  In  a  case  of  personal  injury  decided  here- 
with {Renne  v.  U.  S.  L.  Co.^  post^  p.  305),  and  where  the  in- 
jured person  was  younger  than  the  plaintiff  in  the  case  at 
bar,  it  was  held  that  the  trial  court  properly  submitted  the 
<]uestion  of  the  assumption  of  the  risk  to  the  jury,  and  in 
doing  so  charged  them  to  the  effect  that  if  it  was  a  danger 
"  known  and  comprehended  by  him,  or  was  such  an  open  or 
obvious  danger  as  that,  considering  his  age,  intelligence, 
experience,  judgment,  and  discretion,  he  ought,  in  the  ex- 
ercise of  reasonable  and  ordinary  care,  to  have  known  and 
appreciated  it,  then  the  law"  was  "that  the  plaintiff  as- 
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suraed  the  risk  of  such  danger,  and  that  he  "  could  not  re- 
cover. In  that  case  we  attempted  to  point  out  what  was 
meant  by  knowing  the  danger, —  comprehending  the  danger 
and  appreciating  the  danger, —  and  cited  numerous  adjudi- 
cations of  this  court  bearing  upon  the  subject,  and  appli- 
cable to  the  facts  there  presented. 

Those  cases  seem  to  be  fairly  distinguishable  from  the 
oase  at  bar.  In  this  case  there  was  no  uncertainty;  no  shift- 
ing conditions;  no  ambiguity  in  the  facts  or  circumstances 
or  evidence.  There  was  nothing  obscure  or  complex  in  the 
situation.  The  two  cogwheels  were  near  the  floor,  and  in 
plain  sight.  As  indicated  in  the  statement  of  facts,  the  plaint- 
iff testified  that  he  knew  there  was  danger  around  those 
wheels;  that,  if  Nolan  or  any  one  else  had  told  him  to  be 
>carefui  around  those  wheels,  he  would  simply  have  told  him 
what  he  already  knew;  that  he  had  cleaned  up  around  the 
gearing  that  day ;  that  he  saw  the  gearing  when  he  was 
putting  his  coat  on;  that,  if  he  had  been  facing  the  machine 
instead  of  the  closet  at  the  particular  moment,  the  gearing 
would  have  been  in  plain  sight,  and  he  could  have  kept  his 
•coat  out  of  the  wheels.  The  danger  of  touching  or  allowing 
his  clothes  to  touch  the  gearing  was,  seemingly,  just  as  ap- 
parent as  it  would  have  been  to  walk  into  an  open  fire,  or 
against  a  red-hot  stove  or  furnace.  His  explanation  is  that 
he  never  noticed  the  gearing;  that  he  never  thought  of  it. 
He  had  five  weeks'  experience  as  a  cutter  boy  in  the  Patten 
paper  mill,  near  by,  and  in  which  he  had  worked  at  one 
thing  and  another  for  more  than  two  years.  But  it  is  un- 
necessary to  repeat  the  evidence,  which  is  given  quite  fully 
in  the  statement. 

Upon  the  facts  thus  stated,  it  seems  to  us  that  the  case 
comes  within  the  numerous  adjudications  of  this  court  which 
bar  a  recovery.  In  the  Chopin  Case^  particularly  relied  upon 
hy  counsel  for  the  plaintiff,^  the  boy  was  required  to  oil  the 
interior  journal  of  the  machin  ry  while  in  motion.     Chopin 
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V.  Badger  P,  Co.  83  Wis.  192.  Here  the  plaintiflP,  while  put- 
ting his  coat  on,  unnecessarily  backed  up  against  the  gear- 
ing, which  he  admits  he  knew  to  be  dangerous. 

This  court  has  repeatedly  held  that  the  true  test  as  to- 
whether  a  minor  has  assumed  the  ordinary  risks  of  his  em-^ 
ployment,  or  is  guilty  of  contributory  negligence,  is  not 
whether  he  in  fact  knew  and  comprehended  the  danger,  but 
whether,  under  the  circumstances,  he  ought  to  have  knowa 
and  comprehended  such  danger.  Lueblce  v,  Berlin  M,  Works^ 
88  Wis.  442;  Craven  v.  Smith,  89  Wis.  126;  Casey  v.  (7.,  St 
P.,  Jf.  &  0.  li.  Co.  90  Wis.  113;  Ilerold  v.  PfisUr,  92  Wis.. 
417;  KlaU  v.  N.  C.  Foster  L.  Co.  92  Wis.  622,  627;  Roth  v. 
S.  E.  Barrett  Mfg.  Co.  96  Wis.  615 ;  Larson  v.  Knapp,  Stout 
dk  Co.  Company,  98  Wis.  178.  It  has  also  been  repeatedly  held 
that  where  it  appears  from  the  undisputed  evidence  that  the- 
defect  or  danger  is  open  and  obvious,  and  such  as  under  the 
circumstances  ought  to  have  been  known  and  comprehended 
-by  the  plaintiff,  then  he  will  be  held  to  have  assumed  the 
risk  as  a  matter  of  law.  Id.  Such  appears  to  be  the  case^ 
at  bar,  and  hence  the  trial  court  correctly  held  that  the 
plaintiff  assumed  the  risk. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af-^ 
firmed. 

WiNSLow,  J.  I  am  unable  to  agree  with  the  proposition- 
that,  as  matter  of  law,  the  plaintiff  assumed  the  risk  in  this- 
case,  but^think  the  question  was  a  proper  one  for  the  jury. 
The  plaintiff  was  a  boy  sixteen  years  of  age,  of  limited  ex- 
perience. While  putting  on  his  coat,  preparatory  to  quit- 
ting work,  in  a  place  provided  for  that  purpose,  the  gar- 
ment was  drawn  into  the  mesh  of  unprotected  cogwheels. 
While  he  knew  there  was  danger  about  unprotected  cog- 
wheels, and  that  he  would  be  seriously  hurt  if  drawn  into- 
them,  I  do  not  think  that  it  can  be  said  that  he  necessarily 
knew  or  ought  to  have  known  the  danger  that  his  coat 
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might  be  drawn  or  sucked  into  the  mesh  of  the  cogwheels. 
This  question,  in  my  judgment,  was  for  the  jury. 

Dodge,  J.    I  concur  in  the  foregoing  opinion  of  Mr.  Jus- 
tice WlNSLOW. 


Stanley,  Appellant,  vs.  Bouck  and  another,  interpleaded, 

Respondents. 

May  17— June  21, 1900. 

Setoffs:  Assignment  of  daim  to  attorney:  Priority:  Notice:  Commence' 

ment  of  action:  Estoppel  in  paia 

1.  In  January,  189^  in  proceedings  to  assess  damages  for  a  wrongful 
attachment,  a  judgment  in  favor  of  the  defendants  for  their  dis- 
bursements only,  with  costs,  was  rendered  on  a  special  verdict, 
which,  on  February  5,  1895,  was  held  erroneous  by  the  supreme 
court  and  a  judgment  ordered  for  full  damages.  On  February  17, 
1895,  defendants  assigned  the  judgment  already  rendered  in  their 
favor,  and  any  judgment  to  be  entered,  to  their  attorneys  as  se- 
curity for  their  fees  and  disbursemeats  in  the  attachment  action. 
On  March  22,  1895,  the  plaiutiff  in  the  attachment  action  com- 
menced an  action  to  offset  the  judgment  in  that  suit  against  a 
judgment  in  his  favor  for  deficiency  on  mortgage  foreclosure,  ob- 
tained March  1, 1892;  and  two  days  later  said  attorneys  notified 
him  of  the  assignment  to  them.  On  January  29, 1897,  judgment 
was  formally  entered  in  the  attachment  action  as  directed.  Heldj 
that  said  assignment  gave  the  attorneys  a  valid  lien  on  the  claim 
for  damages,  which  attached  to  the  judgment  as  soon  as  entered 
and  was  superior  to  plaintiff's  right  of  setoff. 

2L  The  commencement  of  the  action  to  obtain  the  setoff  in  such  case, 
before  notice  of  the  assignment,  was  not  such  a  change  of  position 
as  raises  an  estoppel  in  pais. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.    Affirmed. 

This  is  an  aotion  in  equity,  brought  to  offset  a  judgment 
obtained  by  the  defendants  Carey  against  the  plaintiff,  Staiv- 
Vol.107— 15 
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ley^  against  another  judgment  obtained  by  Stanley  against 
the  defendants  Carey.  The  facts  are  not  materially  in  dis- 
pute. 

On  the  14th  of  February,  1889,  the  plaintiff  commenced 
an  attachment  suit  for  an  instalment  of  interest  not  yet  due 
upon  a  note  of  $24,281,  which  had  been  previously  given  by 
the  Careys  to  Stanley.  In  this  action  the  sheriff  seized  a 
large  quantity  of  cranberries  and  cranberry  boxes  and  other 
personal  property  upon  his  writ  of  attachment,  and  the  same 
were  totally  destroyed  by  fire  a  few  days  after  the  seizure, 
with  no  insurance.  The  affidavit  of  attachment  was  trav- 
ersed by  the  Careys,  and  trial  had  of  the  traverse,  and  the 
traverse  sustained.  Thereafter  the  damages  of  the  defend- 
ants were  assessed,  and  a  special  verdict  rendered  upon  such 
assessment,  finding  the  value  of  the  property  destroyed,  and 
the  amount  incurred  by  the  defendants  for  attorney's  fees 
in  obtaining  dissolution  of  the  attachment.  The  circuit 
court  refused  judgment  for  the  value  of  the  property  de- 
stroyed, but  gave  the-  Careys  judgment  against  the  plaint- 
iff for  the  amount  of  attorney's  fees  incurred.  An  appeal 
having  been  taken  from  this  judgment  by  the  Careys,  that 
part  of  the  judgment  refusing  to  allow  the  Careys  judgment 
for  the  value  of  the  property  destroyed  was  reversed  by  this 
court  February  5, 1895.  89  Wis.  410.  Judgment  was  en- , 
tered  upon  the  remittitur  January  29, 1897,  for  $6,603.77. 
During  all  this  litigation  the  defendants  Bouck  and  Wood 
were  attorneys  for  the  Careys,  and  it  is  found  by  the  court 
that  their  services  and  disbursements  therein  amounted  to 
$3,406,  which  has  never  been  paid. 

On  the  15th  of  April,  1890,  Stanley  commenced  a  fore- 
closure action  in  the  United  States  court,  based  upon  the 
same  note  before  mentioned,  and  a  real-estate  mortgage  ac- 
companying the  same,  given  by  the  Careys.  In  this  action 
judgment  of  foreclosure  was  rendered  December  4, 1890,  and 
thereafter  the  mortgaged  real  estate  was  soldi  and  on  the 
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Ist  day  of  March,  1892,  judgment  for  deficiency  was  ren- 
dered against  the  Careys  for  $10,154.70.  The  Careys  then 
were,  and  ever  since  have  been,  insolvent.  In  1890  the  Careys 
brought  three  actions  against  certain  insurance  companies 
upon  insurance  policies  covering  the  attached  property,  and 
recovered  judgments  in  said  action  in  January,  1892,  which 
judgments  were,  however,  reversed  in  this  court.  84  Wis. 
80;  84  Wis.  208.  In  these  actions  Bouck  and  Wood  were  at- 
torneys for  the  Careys  and  their  services  therein  were  worth 
$1,250,  which  has  never  been  paid.  .  February  7, 1895,  the 
Careys  assigned  the  judgment  already  rendered,  and  any 
judgment  to  be  thereafter  rendered,  in  the  attachment  ac- 
tion, to  Bouek  and  Wood  as  collateral  security  for  the  pay- 
ment of  their  services  and  disbursements  in  that  action  and 
in  the  other  actions  aforesaid.  March  12, 1895,  the  Careys 
assigned  the  judgment  for  costs  in  this  court  absolutely  to 
Bouck  and  Wood. 

This  action  was  commenced  by  service  of  summons  March 
23,  1895,  and  notice  of  the  assignments  above  named  was 
given  by  Botick  and  Wood  to  the  plaintiff  March  25,  1895. 
In  August,  1898,  Bouck  and  Wood  were  made  parties  defend- 
ant in  this  action  on  their  own  motion,  and  have  thereupon 
answered,  claiming  priority  for  their  liens  over  any  setoff 
in  favor  of  the  plaintiff.  This  issue  was  tried  by  the  court, 
and  findings  made  in  accordance  with  the  facts  as  above 
stated,  and  Bouck  and  Wood  were  adjudged  to  have  a  lien 
on  the  attachment  judgment,  superior  to  the  plaintiff's  right 
of  setoff,  for  $4,806  for  services  and  disbursements  in  the  at- 
tachment suit,  and  for  $1,250  for  services  in  the  insurance 
actions;  and  it  was  further  adjudged  that  they  were  entitled 
to  collect  said  amounts  by  execution  against  Siamley.  Bouck 
and  Wood  afterwards  remitted  the  sum  of  $1,250  from  the 
judgment.    The  plaintiff,  Stanley^  appeals. 

For  the  appellant  there  was  a  brief  b}*^  Perry  Niskem^  at- 
torney, and  Pence^  Carpenter  <&  Jligh^  of  counsel,  and  oral 
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argument  by  A.  M.  Pence.  They  contended,  inter  alia^  that 
no  lien  for  attorney's  fees  attaches  before  judgment,  and  such 
lien  or  an  assignment  of  the  judgment,  to  be  enforced,  must 
exist  before  the  right  of  setoff  accrues  to  the  judgment 
debtor,  and  notice  must  be  given  to  such  debtor  of  the  lien  or 
assignment  and  of  the  intention  of  the  attorney  or  assignee 
to  assert  the  same  before  the  debtor  asserts  his  setoff.  Court- 
ney  v.  McGavoch^  23  Wis.  619;  liice  v.  Oarnh>art^  35  Wis. 
282;  Voell  v,  KeUey^  64  Wis.  504;  Kusterer  v,  Beaver  Damy 
56  Wis.  471;  Marshall  v.  Meech,  51  N.  Y.  140;  Gauche  v. 
JUilbrath,  105  Wis.  355;  Jones,  Liens,  §§  217,  223,  234;  2 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1077,  1080;  1  Am.  & 
Eng.  Ency.  of  Law  (1st  ed.),  810;  Weed  S,  M,  Co.  v,  Boutelle^ 
56  Vt.  570;  13  Ency.  of  PI.  &  Pr.  140.  The  statute  confers 
upon  the  appellant  a  right  to  set  off  the  judgment  in  his 
favor  against  the  judgment  or  judgments  in  favor  of  the 
Careys.  Such  statute  also  confers  a  priority  over  any  claim 
of  the  attorneys  procuring  either  judgment  and  over  any  as- 
signment of  such  judgment,  and  especially  in  this  case  as 
appellant's  right  to  a  setoff  is  prior  in  point  of  time  to  the 
claim  or  claims  of  the  respondents  as  attorneys  or  assignees, 
and  no  notice  was  served  upon  appellant  of  such  lien  or  as- 
signment and  of  the  intention  of  such  attorneys  or  assignees 
to  assert  or  insist  upon  the  same  prior  to  the  time  when  he 
asserted  his  right  of  setoff.  Stats.  1898,  sees.  2606,  4258; 
Puett  V.  Beard,  86  Ind.  176;  Simp807i  v,  Bart,  14  Johns.  63; 
Temple  v.  Scott,  3  Minn.  419;  Nicoll  v.  NicoU,  16  Wend.  445, 
and  note ;  People  ex  rel.  Manning  v.  Common  Pleas,  13  Wend. 
649;  Martin  v.  Ha/wks,  15  Johns.  405;  Fairbanks  v.  Dev- 
ereaxm,  58  Vt.  359;  Johnston  v.  Humphrey,  91  Wis.  76;  Mar- 
tin v,  Kanouse,  17  How.  Pr.  146 ;  De  Figaniere  v.  Young,  2 
Rob.  670.  The  setoff  in  question  is  a  setoff  under  the  stat- 
ute, and  does  not  depend  upon  equitable  principles  which 
existed  prior  to  the  passage  of  the  statute.  Subd.  1-4,  sec. 
4258,  Stats.  1898. 
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Gahe  Bouck  and  John  J.  Wood^  Jr,^  respondents,  argued, 
among  other  things,  that  a  judgment  may;  in  equity  be  set 
off  against  a  judgment,  but  not  against  a  demand  not  re- 
duced to  judgment.  3  Wait,  Pr.  195 ;  Falconer  v,  Stinson^ 
44  W.  Va.  547;  Nuzum  v.  Morris,  25  AV.  Ya.  559;  Water- 
man,  Setoff,  §  347;  22  Am.  &  Eng.  Ency.  of  Law,  449; 
Duncan  v.  Bloomstock,  13  Am.  Dec.  729;  Thorp  v.  Wege- 
farth,  93  Am.  Dec.  789 ;  Hvdaon  v.  Kline,  9  Grat.  379 ; 
McCleUan  u  Kinnaird,  6  Grat.  352;  Monkey  v.  Mackey,  43 
Barb.  58. 

WiNSLow,  J.  The  essential  facts  in  the  case  are  few  and 
simple.  Stanley  wrongfully  attached  the  property  of  the 
Careys  September  14,  1889.  The  assessment  of  damages 
therefor  was  had  in  September,  1891,  and  a  special  verdict 
rendered,  on  which  (as  afterwards  held  by  this  court  in 
Stanley  v.  Carey,  89  Wis.  410)  the  Careys  were  entitled  to 
judgment  for  about  $6,000,  but  were  given  judgment  Janu- 
ary 20,  1892,  for  only  $800  and  costs.  March  1, 1892,  Stan- 
ley obtained  judgment  against  the  Careys  for  deficiency 
upon  mortgage  foreclosure  for  over  $10,000.  February  5, 
1895,  that  part  of  the  judgment  in  the  attachment  refusing 
full  damages  was  reversed  by  this  court,  and  judgment  di- 
rected for  the  Careys  against  Stanley  for  full  damages. 
February  7, 1895,  the  Careys  assigned  the  judgment  already 
rendered  in  the  attachment  suit,  and  any  judgment  to  be 
thereafter  entered,  to  Bouck  and  Wood,  their  attorneys,  as 
collateral  security  for  their  fees  and  disbursements  in  that 
action  and  in  their  other  litigation.  March  12,  1895,  the 
Careys  assigned  the  judgment  for  costs  in  this  court  in  the 
attachment  suit  absolutely  to  Bouck  and  Wood.  March  23, 
1895,  Stanley  commenced  this  action  to  offset  the  damages 
in  the  attachment  suit  against  the  deficiency  judgment. 
March  25,  1895,  Bouck  and  Wood  gave  notice  to  Sta7iley  of 
their  assignments.     January  29,  1897,  judgment  was  for- 
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mally  entered  in  the  attachment  suit  for  $6,603.77,  in  favor 
of  the  Careys  against  Stanley.  The  Careys  were  insolvent 
March  1,  1892,  and  have  remained  so  ever  since. 

Upon  these  facts  the  plaintiff's  claim  is  that  he  is  entitled 
to  set  off  the  damages  in  the  attachment  suit  against  his 
judgment  for  deficiency  because  his  deficiency  judgment 
antedated  the  damage  judgment,  and  because  he  commenced 
this  action  before  any  notice  was  given  by  Bouck  and  Wood 
of  their  assignment. 

The  legal  principles  applicable  to  the  equitable  lien  of  at- 
torneys upon  a  cause  of  action  or  judgment  are  quite  well 
settled  in  this  court.  When  the  action  is  founded  upon  a 
written  instrument  in  the  possession  of  the  attorney,  he  has 
a  lien  on  the  caum  of  action  for  his  services  and  disburse- 
ments at  least  from  the  time  of  the  commencement  of  the 
action  {Courtney  -y.  McGavochy  23  Wis.  619;  Howard  v.  Osce- 
ola, 22  Wis.  453;  Rice  v.  Garnhart,  35  Wis.  282),  and  after 
judgment  he  has  a  lien  on  the  judgment  obtained.  When 
the  action  is  not  founded  on  any  such  instrument,  but  is 
brought  to  recover  unliquidated  damages,  either  in  contract 
or  tort,  there  was,  at  common  law,  no  lien  before  judgment. 
If  such  cause  of  action  was  assignable,  a  lien  might  be  cre- 
ated thereon  by  agreement  between  attorney  and  client,  but, 
if  not  assignable,  no  such  lien  could  be  created.  Kusterer  v. 
Beaver  Da/m,  56  Wis.  471.  By  a  statute  passed  since  that 
decision,  however,  such  a  lien  may  now  be  given  by  contract 
between  the  attorney  and  his  client.  Ch.  204,  Laws  of  1891 
(now  sec.  2591<z,  Stats.  1898).  But  when  judgment  has  been 
recovered  in  an  action,  whether  in  contract  or  tort,  the  rule 
is  well  established  that  the  attorney  has  an  equitable  lien 
thereon,  by  operation  of  law,  for  his  services  and  disburse- 
ments in  that  action.  Rice  v,  OamKart,  supra;  Marshall  v. 
Meech,  51  K  Y.  140 ;  Gauche  v.  Millrath,  105  Wis.  355.  As 
between  attorney  and  client,  this  equitable  lien  or  right  to 
be  paid  out  of  the  judgment  obtained  by  the  attorney's  ef- 
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forts,  whether  resting  upon  agreement  or  raised  by  opera- 
tion of  law,  is  complete  without  notice  to  the  opposite  party. 
This  is  elementary. 

Where,  however,  the  action  is  not  founded  upon  a  written 
instrument  in  the  attorney's  possession,  notice  must  be  given, 
by  the  attorney  claiming  the  lien,  to  the  opposite  party,  in 
order  to  preserve  his  right  to  a  lien  against  a  settlement  of 
the  cause  of  action  or  judgment,  made  in  good  faith.  This 
is  simply  an  application  of  well-known  rules  of  estoppel. 
The  opposite  party  in  such  case  has  changed  his  position  in 
reliance  upon  an  apparent  state  of  facts,  and  in  ignorance 
of  the  attorney's  claim,  and  will  be  protected.  Coitrtney  v. 
McGavock,  siipra.  No  such  principle,  however,  can  in  rea- 
son apply  to  a  mere  claim  of  equitable  setoff,  because  there 
has  been,  in  such  case,  no  expenditure  nor  change  of  position 
by  the  party  claiming  the  setoff.  The  mere  commencement 
of  an  action  is  not  such  a  change  of  position  as  raises  an 
estoppel  in  pais.    Frei  v.  McMxirdo^  101  Wis.  423. 

In  the  present  case  the  claim  of  the  Careys  for  dam- 
ages resulting  from  the  destruction  of  the  property  wrong- 
fully attached  was  a  claim  which  survived  under  sec.  4253, 
Stats.  1898,  and  hence,  under  well  known  principles,  it  was 
assignable  at  any  time,  either  before  or  after  judgment. 
Furthermore,  the  plaintiff's  deficiency  judgment  could  not 
be  pleaded  as  a  counterclaim  thereto.  Hence  when  it  was 
assigned  before  judgment  to  Bouck  and  Wood  as  collateral 
security  for  their  services  and  disbursements  in  the  same 
case,  it  is  plain  that  the  assignment  gave  them  a  valid  lien, 
and  that  there  was  no  existing  setoff.  How  such  lien  could 
be  defeated  by  a  setoff  afterwards  coming  into  existence  we 
cannot  perceive.  As  soon  as  judgment  was  entered,  the  lien 
theretofore  existing  on  the  cause  of  action  attached  to  the 
judgment  itself.  There  was  no  interval  of  time  in  which 
the  right  of  setoff  could  first  attach  and  defeat  the  lien. 
Had  there  been  a  honafide  settlement  made  before  notice  of 
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the  assignment  and  lien  was  given  to  the  plaintiff,  the  prin- 
ciple of  Courtney  v.  MoGavock  would  apply,  but  there  was 
none.  An  application  to  the  court  to  set  off  one  judgment 
against  another  is  addressed  to  the  sound  discretion  of  a 
court  of  equity,  whether  made  by  motion  or  action,  and 
when  the  judgments  are  rendered  in  actions  having  no  con- 
nection with  each  other,  it  will  not  be  allowed  as  against  an 
attorney's  equitable  lien  for  services  and  disbursements, 
where  evident  injustice  will  be  done.  Gauche  v,  Milbrath^ 
supra. 

By  the  Court. —  Judgment  affirmed. 


107 

116 

ell6 


232 
'555 
^556 


The  MoCall  Company,  Eespondent,  vs.  Icks  and  another, 

Appellants. 
Same,  Appellant,  vs.  Same,  Kespondents. 

May  17— June  2U  1900. 

Contracts:  Sales:  Offer:  Mutvality:  Consideration:  Uncertainty:  Meas- 
ure of  damages:  Evidence:  Interest 

1.  An  offer  to  purchase  goods  expressly  stated  that  on  its  acceptance 

it  should  constitute  a  contract  binding  between  the  parties  for  a 
certain  term.  It  was  signed  by  the  purchaser  and  such  signature 
was  followed  by  a  stipulation  to  save  the  purchaser  harmless,  on 
certain  conditions,  from  loss  through  handling  the  goods.  It  also 
contained  an  acknowledgment  of  a  payment  on  the  contract,  and 
the  seller  signed  by  its  duly  authorized  agent  Held,  that  the 
transaction  between  the  parties  constituted  a  binding  contract, 
and  was  not  void  for  want  of  mutuality  or  consideration. 

2.  A  contract,  whereby  defendants  agreed  to  take  monthly  aa  pro* 

duced  and  placed  on  the  market  by  plaintiff,  for  the  period  of  two 
years,  one  of  each  size  of  certain  fashion  patterns,  and  the  plaint- 
iff therein  agreed  to  furnish  such  goods,  is  not  void  for  uncertainty. 
8b  Where  damages  are  claimed  for  breach  of  contract  to  purchase  fash- 
ion patterns  as  produced  and  placed  on  the  market,  and  the  full 
contract  period  has  run,  and  hence  the  exact  number  of  patterns 
called  for  susceptible  of  proof,  recovery  cannot  be  had  based  on 
evidence,  taken  long  before  the  expiration  of  the  contract  period. 
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as  to  the  probable  number  of  patterns  that  plaintiff  would  produce 
each  month  for  the  balance  of  such  period:  the  proofs  should  be 
confined  to  patterns  shown  to  have  been  actually  produced. 
4.  In  an  action  on  a  contract,  breached  by  failure  to  accept  and  pay 
for  goods  contracted  for,  interest  may  be  allowed,  not  as  interest 
strictly  so  called,  but  as  part  of  plaintifiTs  damages,  and  as  neces- 
sary to  give  complete  indemnity  for  the  breach  of  the  contittct 

Appeals  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.  Beversed 
on plaintiJTs  appeal;  affirmed  on  that  of  defendants. 

Action  to  recover  damages  for  breach  of  contract.    No- 
vember 1, 1896,  the  defendants  made  to  plaintiff  the  follow- 
ing proposition  in  writing: 
''^Thb  McCall  Company, 

"  144-146  West  14th  St.,  New  York: 

"  Please  deliver  to  the  Nickel  Plate,  c  /  o  Chic.  &  North- 
western Train  No.  57,  freight,  at  New  York,  addressed  to  us, 
a  stock  of  the  McCall  bazaar  patterns,  at  the  uniform  price 
of  7i  cents  for  each  pattern  (excepting  those  retailed  for 
10  cents,  the  price  of  which  is  5  cents  each),  amounting  to 
$75.00  net,  payable  ten  days  after  shipment,  including  Dec. 
issue. 

"  Also  ship  us  each  month  of  the  new  monthly  patterns, 
one  of  each  size  of  each  style,  at  the  same  prices  as  above, 
commencing  with  Jan.  issue ;  also  fashion  sheets  monthly, 
and  other  publications,  etc.,  in  quantities  and  at  prices  speci- 
fied below. 

"  Monthly  shipments  to  be  sent  per  as  above  freight. 

[Then  follows  a  schedule  showing  quantities  and  prices.] 

"  Change  of  advertisement  on  back  page  twice  each  year 
(including  the  first  advertisement)  free  of  charge.  If  other 
changes  are  desired,  not  over  $5.00  will  be  charged  for  com- 
position and  plate  on  each  change. 

"  We  will  reorder,  at  the  prices  above  named,  once  each 
week,  or  oftener,  all  patterns  sold,  thus  keeping  a  stock  of 
patterns  on  hand  as  above  specified. 

"  All  goods  ordered  for  delivery  after  the  first  stock  are 
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to  be  paid  for  on  or  before  the  5th  day  of  the  month  suc- 
ceeding date  of  shipment;  if  not  then  paid,  subject  to  sight 
draft.    All  prices  quoted  are  net. 

"  We  will  not  sell  any  other  patterns  than  the  McCall 
bazaar  patterns  received  from  you  during  the  term  of  thi& 
contract  order,  nor  transfer  this  agency  from  No.  106  Wis- 
consin Ave.,  without  your  written  consent,  and  will  pay  all 
transportation  charges  from  your  New  York  office. 

"Any  patterns  received  from  you  under  this -contract 
order,  that  are  reported  discarded  by  you  twice  each  year  — 
January  and  July  —  during  the  term  of  this  contract,  can  bo 
returned  by  us  at  sixty-five  per  cent,  cost  price  in  exchange 
for  other  patterns  at  cost  price,  provided  such  patterns  have 
been  received  by  you  and  others  ordered  by  us  in  exchange 
within  sixty  days  from  date  of  discard  report. 

"The  terms  of  this  contract  are  to  remain  in  force  for  two 
years  from  date,  and  thereafter  until  the  expiration  of  sixty 
days'  notice  given  by  either  part}'-  in  writing. 

"All  terms  are  in  printed  or  written  form, 

"  Signed  in  duplicate  after  being  read. 

"  Purchaser's  name,  Icks  &  Gbuenhbok. 

"  Address,  Neenah. 

"  State,  Wis. 

"At  the  end  of  two  years  (if  you  sodesire)  take  an  invoice 
of  your  stock  of  patterns  on  hand,  and  if  the  result  of  the 
business  shows  a  loss  in  the  sale  of  patterns  —  that  is,  if  you 
have  paid  us  more  money  for  patterns  than  you  have  re- 
ceived at  retail  prices  —  we  will,  ih  thirty  days  after  receipt 
of  the  patterns,  pay  you  such  loss  in  cash,  providing  all  the 
terms  of  this  contract  have  been  fully  complied  with. 

"  Keceived  on  account  of  above  contract  order  one  dollar,, 
to  be  applied  on  first  bill  of  goods. 

"  Dated  November  1, 1896. 

"The  McCall  Compaky 
"  (Incorporated  State  of  New  York), 

"  Per  Fbank  S.  Piekson.'^ 
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The  contract  thus  made  between  the  parties  was  carried 
out  until  the  month  of  July,  1897,  at  which  time  defendants 
refused  to  take  any  more  goods  under  it,  or  to  recognize  it 
as  binding  upon  them.  The  court  found  facts  as  aforesaid, 
and  that  plaintiff  was  damaged  by  reason  of  the  defendants' 
violation  of  the  contract  in  regard  to  taking  and  paying  for 
the  fashion  sheets,  in  the  sum  of  $102.Y5,  but  that  no  dam- 
age could  be  recovered  for  the  failure  to  take  patterns,  be- 
cause the  contract  in  that  regard  was  void  for  uncertainty. 
Judgment  was  accordingly  entered  in  plaintiff's  favor  and 
for  its  costs  and  disbursements  in  the  action.  Both  parties 
appealed. 

For  the  plaintiff  there  was  a  brief  by  Gharlea  M,  Morrisy 
attorney,  and  Adolph  Huebschmann^  of  counsel,  and  oral 
argument  by  Mr,  Morris, 

Silas  BnUardj  for  the  defendants. 

Marshall,  J.  The  defendants'  appeal  is  mainly  on  the 
ground  that  the  transactions  between  the  parties  did  not 
constitute  a  binding  contract  for  want  of  mutuality  and  con- 
sideration to  support  the  promise  of  the  defendants,  the 
theory  being  that  plaintiff  did  not  accept  defendants'  order. 
On  that  it  is  considered  that  the  trial  court  reached  the 
right  conclusion.  The  order  expressly  stated  that  upon  its 
acceptance  it  was  to  constitute  a  contract,  binding  between 
the  parties  for  two  years  from  its  date,  and  thereafter  until 
the  expiration  of  sixty  days'  notice  given  by  either  party  in 
writing.  It  was  first  signed  by  the  defendants  as  the  parties 
to  be  bound  as  purchasers.  Following  their  signatures  is 
language  to  the  effect  that  upon  certain  specified  conditions 
the  vendors  will  save  the  purchasers  harmless  from  loss  by 
reason  of  handling  the  bazaar  patterns.  That  is  followed 
by  language  acknowledging  receipt  of  one  dollar  upon  the 
contract,  to  be  applied  on  the  first  bill  of  goods,  and  then 
follows  the  signature  of  the  plaintiff  by  its  duly  authorized 


236  SUPREME  COURT  OF  WISCONSIN.         [107 

The  McCall  Ca  v&  Icks  and  another. 

ageat.  The  offer  to  purchase  goods,  the  agreement  to  save 
the  purchasers  harmless  from  loss  on  the  patterns,  and  the 
receipt  of  one  dollar  on  the  contract,  are  all  parts  of  one 
entire  written  agreement.  The  receipt  of  one  dollar  and 
the  agreement  to  save  the  purchasers  harmless  from  loss  in 
handling  the  patterns  are  inconsistent,  as  it  seems,  with  any- 
other  reasonable  theory  than  that,  when  the  plaintiff  signed 
the  paper,  it  did  so  for  the  purpose  of  making  a  binding  con- 
tract between  it  and  the  defendants  in  accordance  with  the 
terms  of  the  paper,  and  that  both  parties  must  have  so 
understood  it; 

The  claim  that  there  was  no  consideration  for  the  obli- 
gation of  the  defendants  is  manifestly  untenable.  When 
plaintiff  accepted  the  contract  order,  it  became  bound  to 
comply  with  all  its  conditions  and  provisions.  Its  promise 
m  that  regard,  which  must  be  implied  from  the  acceptance, 
was  ample  consideration  for  the  obligation  incurred  by  de- 
fendants.    Shadholt  i&  B.  L  Go.  v.  Topliff,  85  Wis.  513. 

Some  question  is  raised  as  to  the  correctness  of  the  find- 
ing of  the  court  in  regard  to  the  loss  suffered  by  plaintiff 
on  account  of  defendants'  refusal  to  receive  and  pay  for  the 
fashion  sheets.  It  is  contended  that  the  finding  is  excessive 
to  the  extent  of  $7.80,  and  that  the  error  was  committed 
by  reason  of  the  court's  taking  $3.15  as  the  cost  to  plaintiff 
of  each  set  of  fashion  sheets,  instead  of  $3.67,  which  the 
evidence  shows  was  the  average  cost  to  plaintiff,  taking  into 
consideration  the  entire  product  of  their  business  for  the 
year.  There  was  evidence  tending  to  show  that  the  pro- 
duction of  the  additional  fashion  sheets  that  would  have 
been  required  to  satisfy  the  breached  contract,  had  the  de- 
fendants complied  with  its  provisions,  would  not  have  ex- 
ceeded the  sum  taken  by  the  court  as  a  basis  for  determin- 
ing plaintiff's  damages.  It  seems  obvious  that,the  entire 
expense  of  preparing  the  fashion  sheets  having  been  in- 
curred, the  cost  of  producing  a  few  additional  sheets  would 
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have  been  considerably  less  than  the  average  cost  of  the 
entire  product  of  the  business  for  the  year,  and  that  the  dif- 
ference was  legitimately  a  part  of  plaintiff's  loss.  We  can- 
not disturb  the  finding  of  the  court  on  that  branch  of  the 
case. 

What  has  been  said  disposes  of  defendants'  appeal.  On 
the  plaintiff's  appeal  we  are  required  to  determine  whether 
the  trial  court  rightly  decided  that  the  agreement,  whereby 
the  defendants  offered  to  take  monthly,  as  produced  and 
placed  on  the  market  by  plaintiff,  for  the  period  of  two 
years,  one  of  each  size  of  each  style  of  the  McCall  bazaar 
patterns,  and  plaintiff  agreed  to  furnish  such  goods,  waa 
void  for  uncertainty. 

Where  the  fatal  uncertainty  lies,  which  the  trial  court 
discovered,  we  are  unable  to  see.  Courts  are  to  construe 
contracts  so  as  to  sustain  rather  than  to  defeat  them,  if  that 
can  reasonably  be  done.  Certainty,  not  uncertainty,  is  to- 
be  sought  for.  It  is  only  after  applying  all  the  tests  which 
the  rules  of  law  and  of  reason  will  permit,  to  a  contract, 
and  a  failure  thereby  to  discover,  reasonably,  what  the  par- 
ties agreed  to,  that  the  court  should  say  it  is  too  uncertain 
to  be  enforced.  Redman  v.  Hartford  F.  Ins,  Go.  47  Wis. 
89;  WaUh  v.  Myers,  92  Wis.  397;  Torrence  v.  Shedd,  15^ 
111.  194;  ThraU  v,  NeiceU,  19  Yt.  202. 

It  was  no  necessary  part  of  the  agreement  in  question,  in 
order  to  make  it  binding,  that  plaintiff  should  expressly 
agree  to  produce  bazaar  patterns,  or  such  patterns  in  any 
particular  quantity.  It  was  perfectly  competent  for  plaint- 
iff to  agree  to  furnish  to  defendants  one  set  of  each  style  of 
sach  patterns  as  it  should  produce  for  sale,  and  for  defend- 
ants to  agree  to  take  and  pay  for  the  same.  That  made  a 
perfectly  certain  contract  as  to  what  the  parties  agreed  ta 
do;  time  would  necessarily  render  certain  the  number  of 
patterns  to  be  furnished,  received,  and  paid  for.  If  plaintiff 
had  failed  to  produce  any  bazaar  patterns,  the  agreement  oa 


238  SUPEEME  COURT  OF  WISCONSIN.         [107 

The  McCall  Ca  vs.  Icks  and  another. 

the  part  of  the  defendants  would  not  hare  been  breached, 
because  their  obligation  was  conditioned  upon  the  produc- 
tion and  furnishing  of  such  patterns.  The  condition  being 
satisfied,  the  agreement  of  the  defendants  to  take  one  set  of 
each  style  of  the  patterns  immediately  became  legally  bind- 
ing upon  them.  Mere  indefiniteness  as  to  the  amount  of 
material  or  goods  which  may  be  delivered  under  a  contract, 
or  uncertainty  even  as  to  whether  any  will  be  delivered,  is 
not  necessarily  a  fatal  uncertainty.  It  is  sufficient  that 
there  be  a  distinct  agreement,  supported  by  a  sufficient  con- 
sideration, to  take  such  quantity  as  may  be  delivered  and 
to  pay  for  the  same  at  a  price  named  in  or  ascertainable  by 
such  agreement.  Many  illustrations  of  this  can  be  found  in 
the  books. 

In  Minnesota  L,  Co.  v.  Whitebreaat  C.  Co,  160  111.  85,  the 
contract  was  to  the  effect  that  the  lumber  company  would 
buy  such  anthracite  coal  of  the  coal  company  as  it  should 
need  in  its  business  for  the  season  of  1886-87  at  a  stated 
price,  and  the  coal  company  would  furnish  such  coal  when 
ordered.  The  point  was  made  that  the  contract  was  void 
for  uncertainty,  because  the  lumber  company  was  not  abso- 
lutely bound  to  take  a  specific  quantity  of  coal.  It  was  held 
that,  looking  at  the  situation  of  the^  parties  when  the  con- 
tract was  made,  and  construing  it  in  that  light,  the  plain 
intent  of  the  parties  was  that  the  lumber  company  would 
continue  its  business  as  usual  and  take  of  the  coal  company 
such  anthracite  coal  as  might  be  required  in  such  business 
for  the  period  named  in  the  agreement;  that  it  was  not  es- 
sential to  the  binding  force  of  the  agreement  that  it  should 
be  certain  as  to  the  precise  amount  of  coal  the  lumber  com- 
pany would  require ;  that  it  was  sufficient  that  it  was  bound 
to  take  its  supply  of  coal  from  the  coal  company.  The  court 
remarked  that  such  contracts  are  very  common,  and  always 
regarded  as  binding. 

In  Smith  V.  Morse^  20  La.  Ann.  220,  a  contract  to  take  all 
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the  ice  required  for  a  certain  hotel  for  five  years  was  held 
sufficient,  as  the  parties  must  have  contemplated  that  the 
hotel  would  be  continued  and  that  it  would  necessarily  re- 
quire ice  during  the  whole  of  such  period;  and  that  it  was 
not  essential  to  the  validity  of  a  contract  that  it  should  be 
certain  in  advance  as  to  the  actual  amount  of  ice  that  would 
be  required. 

National  F.  Co.  v.  Keystone  Mfg,  Co.  110  111.  427,  involved 
the  validity  of  an  agreement  on  the  part  of  the  defendant 
to  take  its  supply  of  iron  for  the  season  of  the  plaintiff,  and 
on  the  part  of  the  plaintiff  to  furnish  such  iron  from  time  to 
time  as  ordered  and  at  certain  stipulated  prices.  The  con- 
tract was  held  sufficient  as  to  mutuality  and  certainty,  be- 
cause the  vendee  could  not,  without  clearly  violating  it,  take 
any  part  of  its  supply  of  iron  from  any  other  party  than  the 
vendor,  and  the  lapse  of  time  would  necessarily  render  cer- 
tain the  quantity  of  iron  the  contract  called  for. 

Many  more  like  cases  might  be  cited,  all  to  the  effect  that 
a  contract  is  not  void  for  uncertainty  if  it  can  be  made  rea- 
sonably certain  by  reference  to  its  subject  matter,  or  to  what 
was  fairly  within  the  contemplation  of  the  parties  when  it 
was  made.  Here  the  plaintiff  was  an  established  concern, 
carrying  on  the  business,  among  others,  of  producing  pat- 
terns called  the  McCall  bazaar  patterns.  In  the  very  nature 
of  things,  the  parties  to  the  transaction  assumed  that  the 
plaintiff's  business  would  continue  to  run  as  usual,  and  that 
it  would,  from  month  to  month,  produce  and  offer  to  its  cus- 
tomers patterns  of  the  kind  specified  in  the  contract.  The 
number  of  such  patterns  was  necessarily  left  to  be  made 
certain  by  the  operation  of  plaintiff's  business.  That  was  a 
matter  as  plainly  within  the  contemplation  of  the  parties  as 
anything  expressly  stipulated  in  the  contract,  and  was  as 
much  a  part  of  the  contract  as  if  expressly  stipulated  therein. 

The  foregoing  disposes  of  the  only  possible  theory  that 
can  be  advanced  to  sustain  the  proposition  that  the  agree- 
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ment  to  take  the  bazaar  patterns  was  void  for  uncertainty, 
and  leaves  only  to  be  considered  the  amount  of  damages 
which  plaintiff  is  entitled  to  recover  on  that  branch  of  the 
case. 

Evidence  taken  long  prior  to  the  expiration  of  the  con- 
tract period  of  two  years,  as  to  the  probable  amount  of  pat- 
terns that  plaintiff  would  produce  each  month  for  the  balance 
of  such  period,  as  a  basis  for  determining  the  measure  of 
plaintiff's  damages,  was  admitted  against  defendants'  objec- 
tions. At  the  time  of  the  trial  the  full  contract  period  had 
run,  and  the  case  on  the  part  of  the  plaintiff  was  suscepti- 
ble of  certain  proof  as  to  the  exact  number  of  patterns  which 
defendants  ought  to  have  taken  and  paid  for.  That  evi- 
dence Vas  not  offered.  It  is  considered  that  the  objectioa 
by  the  defendants  to  the  evidence,  as  to  the  probabilities  of 
the  future  operation  of  plaintiff's  business,  should  have  been 
sustained.  The  elementary  rule  that  the  best  evidence  must 
be  produced  that  the  nature  of  the  case  is  susceptible  of, 
seems  to  havfe  been  clearly  violated.  Parties  are  not  per- 
mitted to  establish  primary  facts  by  mere  inference  from 
other  facts,  when  direct  evidence  of  the  former  is  in  exist- 
ence easily  within  reach,  and  there  is  no  excuse  whatever 
for  a  failure  to  produce  it.  This  is  not  a  case  where  pros- 
pective profits  were  required,  necessarily,  to  be  assessed 
under  the  difficulties  attending  the  determination  of  such  a 
question  where  the  business  in  which  the  loss  occurred  Was. 
not  in  fact  carried  on,  as  in  TrecU  v.  Hiles^  81  Wis.  280; 
Schumaker  v.  JSeinemann,  99  Wis.  251,  and  similar  cases. 
There  the  only  evidence  the  nature  of  the  case  was  sus- 
ceptible of,  was  as  to  what  was  done  in  the  business  when 
it  was  operated,  as  tending  reasonably  to  show  what  would 
have  been  done  thereafter  had  the  business  continued  as  the^ 
contract  contemplated.  On  that  ground  alone,  and  because^ 
under  the  circumstances,  such  evidence  furnished  a  legiti- 
mate basis  for  the  exercise  of  j  udgment  and  for  calculation,. 


Wis.]  JAKUAItY  TEKM,  1900.  241 

Morgan  and  another  t&  Mueller. 

and  was  outside  of  mere  conjecture  and  guesswork,  it  was 
held  proper.  It  will  readily  be  seen  that  the  primary  cir- 
cumstance authorizing  such  evidence  was  displaced  here  by 
the  lapse  of  time,  rendering  the  exact  facts  as  to  the  amount 
of  plaintiff's  production  of  patterns  a  matter  of  easy  and 
absolute  proof. 

It  follows  that  the  evidence  will  not  warrant  a  recovery 
of  damages  for  breach  of  the  contract  to  take  patterns, 
based  on  the  evidence  of  prospective  manufacture  thereof. 
The*  recovery  must  be  confined  to  such  patterns  as  the  proof 
shows  were  actually  produced  and  would  have  been  sup- 
plied to  the  defendants  but  for  their  refusal  to  receive  them. 
That  amount  we  determine  from  the  testimony  to  be  $111.12. 
Upon  that  sum  interest  should  be  allowed  at  the  rate  of  six 
per  cent,  per  annum  from  the  time  the  loss  accrued  to  the 
plaintiff,  which,  as  near  as  can  be  reasonably  ascertained, 
was  July  1, 1898.  The  interest  is  allowed  as  part  of  plaint- 
iff's damages,  and  is  necessary  to  give  complete  indemnity 
for  the  breach  of  the  contract.  It  is  not  allowed  as  inter- 
est, strictly  so  called.  J.  1.  Case  Plow  Works  v.  Niles  db 
Scott  Co.,  ante,  p.  9. 

JSt/  the  Court. —  The  judgment  is  affirmed  on  defendants' 
appeal  and  reversed  on  plaintiff's  appeal,  and  the  cause  is 
remanded  with  directions  to  modify  the  judgment  in  ac- 
cordance with  this  opinion. 
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Partition:  Possession^  when  adverse:  Abatement  of  action:  Practice: 

Equity. 

In  an  action  for  partition  the  only  controversy  was  as  to  the  exist- 
ence of  an  executory  contract  whereby  the  plaintiffs,  through  their 
agent,  agreed  to  convey  the  lands  in  question  to  the  defendants. 
Vol*  107—16 
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under  which  contract  defendants  claimed  to  have  gone  into  posses- 
sion. Hdd,  that  the  possession  and  claim  of  title  by  defendants 
were  not  hostile  and  adverse,  but  in  subordination  to  plaintiffs* 
title,  and  such  as  could  only  be  enforced  in  equity;  and  that  the 
issues  as  to  title,  being  equitable  in  their  nature,  might  properly 
be  disposed  of  in  the  partition  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

Action  for  partition.  The  plaintiff  Morgcm  is  alleged  to 
be  the  owner  of  one  fourth,  Lloyd  one  eighth,  and  defendants 
MueUer  of  five  eighths,  of  the  premises  in  suit.  BoucJc  is 
made  a  defendant  as  holding  a  mortgage  on  the  defendants' 
interest.  The  defendant  August  Mueller  answered,  setting 
up  that  on  March  24, 1898,  the  lands  in  question  were  owned 
by  the  plaintiff  IZoyd  and  seven  other  persons,  each  owning 
an  undivided  one  eio^hth  interest;  that  on  said  dav  one  Scrib- 
ner  was  the  lawful  agent  of  said  owners,  and  authorized  to 
sell  said  lands;  that  defendant  made  a  contract  with  said 
agent  to  purchase  said  premises  for  $10,000, —  $200  paid 
down,  and  the  remainder  to  be  paid  when  deeds  were  made, — 
and  the  defendant  to  have  possession  on  April  1, 1898;  that 
he  has  received  a  deed  from  five  of  the  owners;  that  two  of 
said  owners  conveyed  their  interest  to  the  plaintiff  Morgan^ 
who  took  with  notice  of  the  defendants'  right;  that  both 
plaintiffs  refused  to  convey;  that  defendant  took  exclusive 
possession  of  the  premises  April  1, 1898,  and  holds  the  same 
adversely  to  plaintiffs.  These  facts  were  set  up  in  abate- 
ment of  the  action,  and  the  same  facts  were  also  set  out  at 
length  as  a  counterclaim,  and  specific  performance  was  de- 
manded. The  plaintiffs  made  reply  to  the  counterclaim, 
denying  that  Scribner  had  any  authority  to  sell,  and  alleg- 
ing that  Morgan  was  a  purchaser  in  good  faith,  without  any 
notice  of  the  defendant's  rights.  When  the  case  came  on 
for  trial  the  court  took  proof  of  the  matters  set  up  in  abate- 
ment of  the  action,  and  made  findings  to  the  effect  that 
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ScriBner,  who  claimed  to  be  the  agent  of  the  owners,  sold 
the  same  to  the  defendant  August^  who  went  into  possession 
under  his  agreement  with  Scribner,  and  had  since  had  actual 
and  exclusive  possession  adversely  to  the  plaintiffs.  And  as 
•conclusions  of  law  the  court  found  that  plaintiffs  could  not 
maintain  an  action  for  partition,  and  directed  a  dismissal  of 
the  action  without  prejudice.  A  judgment  of  dismissal  was 
entered,  from  which  the  plaintiffs  bring  this  appeal. 

For  the  appellants  there  were  briefs  by  TT.  W.  Quatermasa 
and  Eaton  dk  Wted^  and  oral  argument  by  H.  L  Weed. 

For  the  respondent  there  was  a  brief  by  Bouck  cfe  Hilton^ 
and  oral  argument  by  Gahe  Bouck. 

Babdeen,  J.  The  action  of  the  court  below  seems  to  have 
been  based  upon  the  idea  that  defendant's  possession  was 
exclusive  and  adverse  to  plaintiffs,  and  that  the  rights  of  the 
parties  could  not  be  determined  in  an  action  for  partition, 
under  Deery  v.  McCUntock^  31  Wis.  196,  and  other  cases  in 
this  court.  The  view  we  have  taken  of  the  case  renders  it 
unnecessary  to  consider  or  determine  whether,  the  same  mat- 
ter having  been  set  up  both  in  abatement  and  as  a  counter- 
claim, the  former  is  deemed  to  be  waived,  as  suggested  in 
Hooker  v.  G^reene,  50  Wis.  271. 

An  inspection  of  the  pleadings  shows  that  there  is  abso- 
lutely no  controversy  as  to  the  legal  title  of  this  land. 
Neither  does  the  proof  disclose  any  such  adverse  occupancy 
as  to  come  within  the  rule  of  the  cases  in  partition  that  de- 
cline to  consider  such  controversies.  Referring  now  to  the 
question  of  title,  the  complaint  shows  that  Morgan  is  the 
owner  of  an  undivided  one  fourth,  and  Tloyd  an  undivided 
•one  eighth,  interest  in  the  land.  The  answer  admits  this 
title,  but  alleges  that  the  defendant  Mueller  has  a  contract, 
through  their  lawful  agent,  for  a  conveyance  of  their  inter- 
est to  him.  The  only  controversy  is  as  to  the  existence  of 
this  contract.     Under  his  alle<>;e(l  contract  the  defendant 
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went  into  possession  of  the  land.  Such  possession  was  not 
hostile  or  adverse  to  the  plaintififs.  By  his  own  admission, 
it  was  in  direct  subordination  to  their  title.  His  contract 
was  executory.  While  executory  his  possession  was  that  of 
his  vendor,  and  he  could  not  set  up  adverse  occupancy.  Fur- 
long V.  Garrett^  44  Wis.  Ill ;  Simpson  v,  Sneclode^  83  Wis.  201 ; 
Whitcorrib  v.  Provost^  102  Wis.  278.  The  proof  also  shows 
that  his  claim  was  in  subordination  to,  and  not  adverse  to, 
the  plaintiffs'  title.  His  rights,  if  any,  were  such  that  he 
could  only  obtain  relief  in  equity.  His  remedy  was  to  ob- 
tain a  specific  performance  of  his  contract.  His  counter- 
claim properly  set  up  his  grounds  for  relief.  The  controlling 
reason  why  controversies  over  the  legal  title  to  land  will  not 
be  tried  in  partition  suits  is  that  such  controversies  are  more 
properly  cognizable  in  courts  of  law.  But  no  such  reason 
exists  in  this  case.  The  defendant  simply  says  that  plaint- 
ififs are  not  entitled  to  partition,  because  they  have  agreed 
to  convey  their  title  to  him.  This  is  denied.  No  good  rea- 
son is  perceived  why  the  whole  controversy  may  not  be  dis- 
posed of  in  this  action.  If  the  conti*act  alleged  was  legally 
made,  the  defendant  may  secure  specific  performance,  and 
the  right  to  partition  will  be  denied.  If  the  defendant  fails 
to  make  a  case,  the  plaintififs  are  entitled  to  a  partition  of 
the  premises.  This  is  because  defendant's  possession  as  a 
cotenant  is  not  hostile  to  plaintififs,  and  their  alleged  posses- 
sion under  the  contract  is  in  subordination  to  the  title  under 
which  they  claim,  and  is  in  reality  the  possession  of  their 
vendors.  All  of  the  cases  agree  that,  if  the  issues  of  title 
claimed  and  asserted  are  equitable  in  their  nature,  they  may 
be  disposed  of  in  the  partition  suit.  See  Deery  v.  McClin- 
toch^  31  Wis.  195;  Morse  v.  Stockman^  65  Wis.  36. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceeding& 
according  to  law. 
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K0BEBT8,  Eespondent,  vs.  Moody  and  another,  Appellants. 

May  17^  June  £1,  2900, 

FVattd:  Equity:  Trust  funds:  Remedy  at  law:  Judgments:  Res  adjudi- 

cata. 

L  Defendants  having  received  $2,500  and  R  $1,300  as  the  result  of  a  con- 
spiracy wheraby  C.  was  induced  to  sell  his  farm  for  less  than  its 
value,  a  suit  was  brought  to  rescind  such  sale  and  recover  back  the 
property.  In  such  suit  the  court  found  the  fraud  and  conspiracy, 
but,  because  the  land  was  held  by  an  innocent  purchaser,  refused 
the  equitable  relief  of  rescission,  and  rendered  judgment  against 
defendants  and  R.  jointly  as  upon  a  cause  of  action  in  tort  for  money 
obtained  by  fraud.  Defendants  invested  their  $2,500  in  the  purchase 
of  a  homestead.  The  judgment  creditors,  having  collected  $1,200 
from  R,  released  the  judgment  as  to  him  —  reserving,  except  as 
to  such  sum,  all  their  rights  thereon  against  the  other  judgment 
debtors, —  and  assigned  the  judgment  to  plaintiff,  a  brother  of  R, 
under  circumstances  indicating  that  the  transfer  was  for  R*s  ben- 
efit Heid  that,  each  judgment  debtor  being  liable  for  the  whole 
judgment  without  right  to  compel  contribution,  plaintiff  could  not 
follow  the  money  received  by  defendants  and  impose  a  constructive 
trust  upon  the  homestead  purchased  therewith,  until  he  had  ex- 
hausted his  remedy  by  execution  or  shown  futility  of  any  effort  to 
dosa 

^  In  an  action  to  rescind  a  sale  on  the  ground  of  fraud,  the  court  found 
the  fraud,  but  refused  the  equitable  relief  of  rescission  because  the 
property  had  been  conveyed  to  an  innocent  purchaser,  and  adjudged 
a  mere  personal  money  judgment  as  Upon  a  cause  of  action  in  tort 
for  money  obtained  by  fraud.  Afterwards  an  assignee  of  such  judg- 
ment brought  the  present  action  against  defendants  to  charge  their 
homestead,  purchased  with  the  fruits  of  the  fraud,  with  a  trust  in 
his  favor  to  an  amount  sufficient  to  satisfy  the  judgment.  Held^ 
that  the  same  cause  of  action  was  presented  as  was  presented  in 
the  former  suit  in  equity,  where  the  court  decided  just  what  the 
remedy  should  be  and  impliedly  adjudicated  against  all  other  rem- 
edies, and  that  therefore  the  present  action  could  not  be  'main- 
tained, it  being  res  adjudicata  that  the  plaintiff  was  not  entitled 
to  the  relief  demanded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burn^ll,  Circuit  Judge.    Heversed. 
In  1892  one  Ira  S.  B.  Cole  was  fraudulently  induced  by 
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the  two  defendants,  Betsey  C,  Moody^  his  daughter,  and 
Cassiiia  M.  Moody^  her  husband,  in  conspiracy  with  R.  W. 
Roberts,  to  sell  his  farm,  of  the  value  of  §4,800,  for  $3,000 
received  by  him,  and  $1,200  received  by  Roberts.  From 
the  §3,000  he  paid  $2,000  to  his  daughter,  the  defendant 
Betsey^  and  $500  to  the  defendant  Ca^sivrS  J/.,  in  consider- 
ation of  their  agreement  to  support  him.  After  the  death 
of  Ira  S.  B.  Cole,  suit  in  equity  was  brought  by  three  of  his 
heirs  at  law,  seeking  to  rescind  such  sale  and  recover  back 
the  property.  In  that  case  (reported  in  96  Wis.  559)  the 
court  found  the  fraud  and  conspiracy,  but  held  that  the  pur- 
chaser, Getzinger,  was  an  innocent  party,  and  therefore  or- 
dered judgment  for  damages  in  favor  of  the  three  plaintiff 
heirs  of  Ira  S.  B.  Cole,  to  wit,  Ira  B.  Cole,  Sabra  J.  Keyser, 
and  Charlotte  Lossee,  for  each  one  fifth  of  the  value  of  the 
land,  to  wit,  the  sum  of  about  $2,800  damages  and  $700 
costs.  Thereafter  the  judgment  plaintiffs  collected  from 
R.  W.  Roberts  $1,200,  and  released  the  judgment  as  to  him, — 
reserving,  except  for  said  $1,200,  all  their  rights  thereon 
against  all  the  other  defendants, —  and  shortly  afterwards 
assigned  the  judgment  to  the  plaintiff,  A.  C,  Roberts^  a 
brother  of  said  R.  W.,  and  under  circumstances  tending  to 
indicate  that  such  transfer  was  in  fact  for  the  benefit  of 
R.  W.  Roberts.  Mean>Yhile  defendants  had  invested  their 
$2,500  in  the  purchase  of  a  homestead,  for  which  they  paid 
$4,000.  The  present  action  is  brought  by  A,  C,  Boherts^  as 
assignee  of  said  judgment,  to  charge  said  homestead  with  a 
trust  in  his  favor  to  an  amount  sufficient  to  satisfy  the  bal- 
ance of  his  judgment,  to  wit,  about  $2,300.  It  appeared 
that  the  defendants  were  insolvent,  except  for  said  home- 
stead, but  that  R.  W.  Roberts  is  a  man  of  considerable 
means.  The  judgment  grants  the  prayer  of  the  complaint, 
declares  the  title  of  the  defendants  to  their  homestead  to  be 
held  in  trust  to  the  extent  of  the  $2,300  aforesaid,  and 
charges  the  same  upon  it  as  a  lien.  Defendants  appeal. 
For  the  appellants  there  was  a  brief  by  Bouck  cfe  HUtony 
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and  oral  argument  by  Gahe  Bouck,  They  contended,  inUr 
alia^  that  where  a  party  has  one  or  more  remedies  for  the 
same  wrong,  electing  one  and  pursuing  it  to  judgment  is  a 
bar  to  any  other  remedy.  2  Herman,  Estoppel,  §§  1022, 
1039,  1040,  1051;  Barker  v.  Barker,  U  Wis.  142;  Waf-renv. 
Landry,  74  Wis.  151 ;  Cook  v.  First  Nat,  Bank,  83  Wis.  31 ; 
Hildehrand  v.  Tarhell,  97  Wis.  446;  CarroU  v.  Fethera,  102 
Wis.  436;  Smith  v.  Milwaukee,  18  Wis.  69;  Kaehler  v.  Bob- 
herpuhl,  60  Wis.  261;  Terry  v.  Munger,  121  N.  Y.  161;  Fow- 
ler V.  Bowery  S.  Bank,  113  N.  Y.  450;  Conrow  v.  Little,  115 
N.  Y.  387;  Grossman  v.  Universal  Rulher  Co,  127  N.  Y.  34; 
Morris  v,  Rexford,  18  N.  Y.  552;  Sanger  v,  Wood,  3  Johns. 
Ch.  416;  Terry  v,  Buek,  40  App.  Div.  419;  Dennett  v.  Cod- 
maji,  168  Mass.  428;  Bedier  v.  Fuller,  106  Mich.  347;  Shoe 
V.  Ziegler,  159  Pa.  St.  461;  Cranson  v.  Smith,  47  Mich*  647; 
Finn  V.  Peck,  47  Mich.  208;  Neildv,  Burton,  49  Mich.  58; 
Farewell  v,  Myers,  64  Mich.  234;  Equitable  L,  A,  Soc.  v.  May, 
82  Ga.  646;  Murray  v,  Lylburn,  2  Johns.  Ch.  441;  liiehl  v. 
EvansviUe  F.  Asso.  104  Ind.  70;  1  Beach,  Trusts,  §§  158,  231 ; 
Oliver  v,  PiaU,  3  How.  332. 

For  the  respondent  there  was  a  brief  by  Goodrick  &  Good- 
rick,  and  oral  argument  by  E.  J.  Goodrick,  They  con- 
tended, inter  alia,  that  the  money  in  the  hands  of  the  de- 
fendants was  impressed  with  a  trust  so  long  as  it  could  be 
traced  as  a  distinct  fund,  and  might  be  followed  into  the 
property  purchased  by  defendants,  and  such  property  bo 
charged  with  such  trust  to  the  extent  of  the  trust  moneys 
used  in  its  purchase.  2  Pomeroy,  Eq.  Jur.  §§  1047,  1053, 
1058;  Perry,  Trusts,  §§  128,  166,  835-837,  842;  Beach,  Mod. 
Jur.  Eq.  §  229;  10  Am.  &  Eng.  Ency.  of  Law,  36,  39,  47; 
Third  Nat  Bank  v.  Stillwater  G,  Co,  36  Minn.  75;  Newtorb 
V,  Porter,  69  N.  Y.  133;  Bank  of  Commerce  v.  Fowler,  93 
Wis.  241 ;  Walker  v.  Daly,  80  Wis.  222 ;  Farmers'  <&  Trad- 
ers' Bank  v.  Kimball  M,  Co,  1  S.  Dak.  388;  Ferguson  v. 
HillTnan,  55  Wis.  181;  Pierce  v,  Hoher,  65  Mich.  263;  Wat- 
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son  V.  Thoffipsoiiy  12  R.  1. 466;  Cecil  Bank  v.  Snively,  23  Md. 
253;  U.  S.  V.  State  Batik^  96  U.  S.  30;  Nat  Mahaiwe  Bank 
V.  Barry y  125  Mass.  20;  Blenkinaopp  v,  Blenkinsqpp,  12 
Beavan,  568,  586;  Zee  v.  Stone^  5  Gill  &  J.  1;  Baker  v.  Bar- 
tol,  6  Cal.  483 ;  Beach  v,  Bestor,  45  III.  341.  There  had  been 
no  election  of  one  of  several  inconsistent  remedies,  and  the 
respondent  was  not  seeking  another  or  an  inconsistent  rem- 
edy. Baker  v.  Baker,  57  Wis.  382;  Stwidard  Oil  Co.  v. 
Ilawkind,  74  Fed.  Rep.  395,  20  C.  C.  A.  468 ;  Tert^  v.  Mun- 
ger,  121  N.  Y.  161;  Croasman  v.  Universal  liubber  Co.  127 
N.  T.  34;  McZeod  v.  Evans,  66  Wis.  401;  Francis  v.  Evaiis^ 
69  Wis.  115;  Ferguson  v.  Hilhnan,  55  Wis.  181. 

Dodge,  J.  It  is  nowhere  alleged  that  R.  W.  Roberts,  one 
of  the  judgment  debtors,  is  not  entirely  solvent,  and  the 
holder  of  abundant  property  oiit  of  which  the  judgment  pur- 
chased by  the  plaintiff  can  be  satisfied,  while  there  is  evi- 
dence given  by  the  plaintiff  to  the  effect  that  he  is  a  man  of 
considerable  property.  The  answer  objects  to  the  mainte- 
nance of  this  action  for  the  reason  that  the  plaintiff  has  an 
adequate  and  complete  remedy  at  law.  It  is  difficult  to  see 
how  that  objection  can  be  escaped.  The  judgment  rendered 
against  R.  W.  Roberts  and  the  defendants  jointly  was  upon 
a  cause  of  action  in  tort  for  money  obtained  by  fraud.  Each 
is  liable  for  the  whole,  and  with  no  right  of  contribution, 
the  one  against  the  others.  Until  plaintiff  shall  have  ex- 
hausted his  clear  legal  and  statutory  remedy  by  execution, 
or  shown  futility  of  any  effort  so  to  do,  he  is  not  entitled  to 
invoke  the  extraordinary  aid  of  a  court  of  equity  to  pursue 
the  money  received  by  these  defendants,  and  impose  a  con- 
structive trust  upon  their  homestead  purchased  therewith. 
Wolf  Eiver  L.  Co.  v.  Pelican  B.  Co,  83  Wis.  426. 

The  fact,  if  it  be  a  fact,  that  the  plaintiff  here,  or  the  judg- 
ment plaintiffs  from  whom  he  purchased,  have  effectively 
released  R.  W.  Roberts,  cannot  change  the  situation.    One 
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-cannot  entitle  hynself  to  invoke  the  aid  .of  a  court  of  equity 
by  voluntarily  casting  away  bis  remedy  at  law,  otherwise 
adequate  and  complete. 

A  further  consideration  is  equally  fatal  to  the  mainte- 
nance of  this  action.  The  same  cause  of  action  is  here  pre- 
sented as  was  presented  in  a  court  of  equity  in  a  former  suit, 
where  the  court  decided  just  what  the  remedy  should  be. 
It  is  an  attempt  to  relitigate  and  obtain  another  and  diflfer- 
•ent  judgment  upon  the  same  cause  of  action.  By  the  decis- 
ion in  96  Wis.  the  subject  is  wholly  res  adjudicata.  The 
court  there,  with  the  facts  all  before  it,  decided  and  ad- 
judged what  remedy  the  plaintiffs  were  entitled  to, — whether 
it  should  be  that  of  a  mere  personal  judgment,  or  whether 
it  should  be  a  rescission  of  the  sale  of  the  real  estate,  or,  as 
might  have  been  accorded  under  the  issues  in  that  case, 
whether  there  should  be  a  charging  of  the  funds  in  the 
hands  of  the  defendants  with  a  trust  in  favor  of  the  plaint- 
iffs in  that  action.  From  these  several  remedies  the  court 
has  decided  which  is  the  proper  one,  thereby  impliedly  ad- 
judicating against  the  others.  The  plaintiffs'  only  redress 
was  a  motion  for  a  rehearing,  which  they  did  not  see  fit  to 
make.  Thereby  they  availed  themselves  of  the  one  remedy, 
and  cannot  now  maintain  a  new  action  for  another  and  dif- 
ferent one,  to  which  the  court  has  already  adjudged  them 
not  entitled. 

These  views  fully  dispose  adversely  of  the  plaintiff's  cause 
of  action,  and  render  unnecessary  the  consideration  of  other 
detail  errors  assigned  against  the  judgment. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
%vith  directions  to  dismiss  the  complaint. 
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Sladky,  Eespondent,  vs.  Marinette  Lumbeb  Company,  Ap- 
pellant. 

May  18^  June  21, 1900. 

Special  verdict:  Instructions  to  jury:  Negligence:  Master  and  servant: 
ObvUms  defects:  Failure  to  warn:  Assumption  of  risk:  Contributory 
negligence. 

1.  Where  a  special  verdict  is  requested  it  is  the  duty  of  the  trial  court 

under  sec.  ^58,  Stats.  1808  (providing  that  such  a  verdict  shall  be 
in  the  form  of  questions,  in  writing,  relating  only  to  material  is- 
sues of  fact  and  admitting  of  direct  answers),  to  limit  the  questions 
to  issuable  fact-s,  in  contradistinction  to  mere  evidence. 

2.  In  an  action  for  personal  injuries  sustained  by  an  employee  in  de- 

fendant's sawmill  while  at  work  on  the  log  deck,  where  the  only 
negligence  on  defendant's  part,  put  in  issue  by  the  pleadings,  was  ' 
failure  to  furnish  a  reasonably  safe  place  to  work  and  failure  to 
instruct  and  warn  plaintiff  as  to  the  risks  and  dangers  of  the  em- 
ployment, the  court  submitted  to  the  jury,  as  part  of  a  special 
▼erdict,  the  question,  "  Was  the  defendant  guilty  of  negligence  in 
allowing  plamtiff  to  work  upon  its  log  deck?"  and  in  connection 
therewith  instructed  them,  among  other  things,  that  said  question 
embraced  most  of  the  principal  questions  in  the  case,  including 
the  questions  whether  defendant's  log  deck  was  a  reasonably  safe 
one,  and  whether  defendant  was  ignorant  of  the  work  to  which  he 
was  put  and  should  have  been  instructed  by  defendant;  and  that 
in  answering  it  they  should  determine  whether  such  log  deck  was 
a  reasonably  safe  place  in  which  to  work,  whether  it  was  of  a  kind 
in  common  use,  what  knowledge  plaintiff  had  about  that  sort  of 
work,  and  whether  he  had  exercised  ordinary  caro  and  prudence 
in  handling  the  logs.  Held,  that  said  question,  which  in  itself  did 
not  cover  any  issuable  fact,  was  made  by  the  instructions  to  cover 
almost  every  issue  that  could  have  been  covered  by  a  general  ver- 
dict; and  that  its  submission  defeated  the  very  object  of  a  special 
verdict 
8.  Where  the  court  sets  aside,  because  against  the  uncontradicted 
evidence,  the  jury's  finding  to  a  question  in  the  special  verdict  in 
such  case,  in  substance,  that  log  docks  with  substantially  the  same 
appliances  as  defendant's  were  not  in  common  use,  it  should  also 
have  set  aside  the  answer  to  other  questions  which,  under  the  in- 
structions of  the  court,  the  jury  were  at  liberty  to  answer  as  they 
did  on  the  sole  theory  that  such  appliances  were  not  in  common  use. 
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4  Failure  to  instruct  or  warn  an  employee  as  to  the  risks  and  hazards 
attending  the  employment  is  not  negligeiice,  unless  the  employer 
knew,  or  ought  to  have  known,  that  such  warning  and  instruction 
was  necessary. 

5.  In  an  action  for  personal  injuries  it  appeared,  among  other  things^ 
that  plaintiff,  a  man  twenty-six  years  of  age,  had  worked  in  saw- 
mills and  among  saw-logs  for  eight  years;  that  he  sought  work 
from  defendant  inside  its  mill,  stating  he  had  rolled  logs  with  a 
cant  hook,  though  not  onto  a  saw  carriage;  that  the  log  deck  of 
defendant's  mill  and  its  appliances  were  substantially  the  same  as 
those  in  common  use,  the  skids  being  unprovided  with  stops  or 
barriers  to  prevent  the  logs  from  rolling  or  slipping  too  far  when 
the  carriage  was  in  motion,  which  condition  was  open  and  obvious 
to  plaintifif,  and  such  as  he  was  bound  to  recognize;  and  that  be- 
fore the  injury  plaintiff  had  worked  on  the  log  deck  a  day  and  a 
half  and  had  handled  1,850  log&  Held,  as  a  matter  of  law,  that 
plaintiff  assumed  the  risks  of  his  employment. 

6u  In  an  action  by  a  sawmill  employee  for  personal  injuries  it  appeared, 
among  other  things,  that  it  was  the  proper,  usual,  and  safe  way  to 
roll  the  logs  down  to  where  they  were  to  be  loaded  onto  the  saw 
carriage  when  the  carriage  was  back  from  the  saw  and  in  front  of 
the  skids  on  the  log  deck.  Held,  that  plaintiff,  having  voluntarily 
chosen  to  roll  the  log  down  on  the  skids  when  the  saw  carriage  was 
away,  was  guilty  of  contributory  uegligenceb 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bcrnell,  Circuit  Judge.     Revei^aed, 

For  the  appellant  there  was  a  brief  by  Greene^  Vrojnariy 
Fairchildy  North  (Ss  Parker^  and  oral  argument  by  H,  O. 
Fairchild. 

For  the  respondent  there  was  a  brief  by  John  Watlawa,  at- 
torney, and  G.  G,  Sedgwick^  of  counsel,  and  oral  argument 
by  Mr.  Sedgwick. 

Cassoday,  C.  J.  This  action  was  commenced  May  18, 189Y, 
to  recover  damages  for  personal  injuries  sustained  by  thfe 
plaintifif,  while  in  the  employ  of  the  defendant,  April  28, 
1896,  rolling  logs  from  the  trough  onto  the  iron  skids,  and 
down  such  skids  to  the  saw  carriage  when  in  front  of  the 
saw. 
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Issue  being  joined  and  trial  had,  the  jury  returned  a  spe- 
cial verdict  to  the  effect  (1)  that  the  defendant  was  guilty 
of  negligence  in  allowing  the  plaintiff  to  work  upon  the  log 
deck ;  (2)  that  such  negligence  was  the  proximate  cause  of 
the  plaintiflTs  injury;  (3)  that  the  plaintiff  was  not  guilty 
of  negligence  which  contributed  proximately  to  the  injury; 
(4)  that  log  decks  with  appliances  substantially  the  same  as 
the  defendant's  were  not  in  common  use;  (5)  that  the  de- 
fendant's log  deck  was  not  of  approved  construction  for  use 
in  such  mills;  (6)  that  the  defendant's  log  deck  was  not  rea- 
sonably safe  for  an  unskilled  workman  using  ordinary  care 
and  prudence  himself;  (7)  that  the  plaintiff  did  not  tell  de- 
fendant's agent  at  the  time  of  his  employment,  or  before  his 
injury,  that  he  had  done  such  work  before;  (8)  that  the  log 
which  caused  the  plaintiff's  injury  was  not  a  smooth  one, 
with  the  bark  off,  but  a  new  one,  with  the  bark  on;  (0)  that 
the  work  of  attending  the  log  deck  required  that  the  person 
doing  so  should  be  skilled  otherwise  than  in  the  use  of  a 
cant  hook ;  (10)  that  ordinary  care  and  prudence  on  the  part 
of  the  defendant  required  other  stops  or  barriers  to  be  used 
on  its  log  deck  than  such  as  were  used;  (11)  that  the  defend- 
ant was  bound  to  inform  the  plaintiff  of  the  dangerous  char- 
acter of  the  work;  (12)  that  the  plaintiff  was  entitled  to 
recover  as  damages  $5,000. 

The  fourth  question  so  submitted  to  the  jury,  and  their 
answer  thereto,  read  as  follows:  "  Q.  4.  Were  log  decks  with 
appliances  substantially  the  same  as  defendant's  in  common 
use?  A.  No."  The  court  corrected  such  finding  by  *' strik- 
ing out  the  answer,  *  No,'  to  such  question,  as  against  the 
imcontradicted  evidence  in  the  case."  Otherwise,  the  court 
refused  the  motion  of  the  defendant  to  correct  the  verdict 
or  grant  a  new  trial.  Upon  such  verdict  so  amended  by  the 
court,  judgment  for  the  plaintiff  was  ordered  for  the  amount 
stated,  with  costs,  and  from  the  judgment  so  entered  accord- 
ingly the  defendant  brings  this  appeal. 
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The  log  deck  mentioned  in  the  special  verdict  is  described 
by  counsel  for  the  plaintiff  substantially  as  follows:  In  the 
defendant's  sawmill  there  was  a  large  double  deck,  with  a 
circular  saw  on  one  side  and  a  band  saw  on  the  other  side. 
The  logs  were  drawn  by  an  endless  chain  from  the  water, 
up  and  along  a  trough,  into  the  mill,  to  a  point  between 
and  opposite  the  log  deck  on  the  side  of  the  band  saw,  as 
well  as  the  log  deck  on  the  side  of  the  circular  saw,  where 
the  plaintiff  worked.  The  logs  were  thrown  out  of  the 
trough  onto  such  decks  by  an  eccentric  operated  by  steam, 
after  being  brought  into  the  mill  by  the  endless  chain.  The 
deck  on  the  side  of  the  circular  saw  was  composed  of  a 
heavy  plank  floor,  running  on  a  level  in  a  direction  parallel 
with  the  trough  where  the  logs  came  up,  and  parallel  with 
the  carriage  way  along  which  the  carriage  runs  which  car- 
ries the  logs  to  the  saw.  Such  log  deck  declined  or  slanted 
down  from  the  trough  to  the  carriage  way,  which  was  thir- 
teen feet  in  length  at  the  point  nearest  the  saw  and  sawyer, 
and  was  divided  into  three  slants,  of  varying  grades  or  de- 
clines. The  first  two  feet  and  seven  and  three-fourths 
inches  from  the  trough  there  was  a  drop  of  five  inches  (the 
defendant's  witness  testified,  seven  and  three-fourths  inches). 
The  second  decline  was  eight  feet  six  inches  long,  with  a 
drop  of  seven  inches  as  shown  by  the  plaintiflf's  witness  (and 
five  and  one-fourth  inches  as  shown  by  the  defendant's 
witness).  There  was  a  space  of  twenty-one  or  twenty-two 
inches  near  the  carriage  way  which  was  comparatively  level, 
having  a  slight  decline  back  from  the  carriage  way  towards 
the  trough  of  one  eighth  of  an  inch  (defendant's  witness  tes- 
tified,  about  one  inch).  There  were  three  skids  on  the  deck 
running  from  the  log  trough  to  the  carriage  way,  raised 
about  six  inches  above  the  platform  of  the  deck.  The  two 
nearest  the  saw  and  sawyer  were  made  of  T  rails  (railroad 
iron)  bent  to  correspond  to  the  several  slants  of  the  deck, 
and  were  round  and  smooth  on  the  top.    The  one  nearest 
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the  sawyer  was  three  feet  ten  inches  from  the  bumper,  and 
the  other  was  eight  feet  and  eleven  inches  further  from  the 
bumper.  The  third  skid  was  of  wood,  with  strap  iron  on 
top,  and  that  also  conformed  in  shape  to  the  slant  of  the 
deck,  and  was  six  feet  and  three  inches  still  further  from 
the  bumper.  There  was  a  square  hole  through  the  deck 
floor  between  the  two  railroad  iron  skids,  about  three  feet 
square,  for  the  bark  to  fall  or  be  put  through.  There  was 
a  steam  "  nigger "  located  between  the  two  railroad  iron 
skids,  used  to  put  the  logs  from  the  skids  onto  the  saw  car- 
riage, and  of  great  power  and  rapidity  of  action,  which  was 
also  used  to  turn  the  logs  on  the  carriage  when  necessary, 
and  was  under  the  control  of  and  operated  by  the  sawyer.' 
The  nigger  operated  in  a  slot  or  opening  in  the  deck  from 
below,  running  from  the  carriageway  back  three  or  four 
feet  toward  the  trough.  When  in  operation  it  was  lowered 
below  the  deck,  and  the  top  end  carried  back  three  or  four 
feet  from  the  carriage,  to  a  point  behind  the  log  sought  to 
be  put  on  the  carriage,  and  it  was  then  raised  up  and  pressed 
forward  by  steam  power  towards  the  carriage,  and  so  forced 
the  log  onto  the  carriage.  There  were  no  other  stops  of 
any  kind  on  defendant's  log  deck  to  prevent  the  logs,  when 
thrown  by  the  eccentric  from  the  log  trough  onto  the  deck, 
from  rolling  or  sliding  clear  down  to  or  upon  the  carriage 
way  except  the  depressions  mentioned,  and  the  nigger, 
when  it  happened  to  be  up  and  in  use,  but  it  was  not  used 
for  stopping  the  logs,  its  use  being  only  for  putting  them 
on  the  carriage  and  turning  them  afterwards.  To  enable 
the  deck  hand  to  handle  the  logs  or  to  keep  control  of 
them,  it  was  usual  to  allow  a  few  logs  to  remain  on  the 
skids,  so  that  the  logs  from  the  trough,  when  thrown  by  the 
eccentric,  would  crowd  against  them,  and  be  stopped  and 
straightened  preparatory  to  being  put  down  by  the  deck 
hand  to  a  place  on  the  skids  where  the  nigger  could  reach 
them  and  place  them  on  the  carriage.    Only  the  smaller 
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logs  were  run  over  the  deck  on  the  side  of  the  circular  saw. 
The  logs  sawed  during  the  day  and  a  half  while  the  plaintiff 
worked  in  the  mill  were  from  three  to  sixteen  inches  in 
diameter.  Some  of  the  logs  were  old,  and  some  were  new. 
The  old  logs  had  lost  their  bark  considerably,  and  were 
smooth.  During  the  day  and  a  half  the  plaintiff  worked 
there,  he  handled  1,850  logs,  or  about  130  logs  per  hour. 
The  year  before  there  had  been  little  spikes  of  iron  in  the 
skid  next  to  the  sawyer,  about  two  inches  high,  to  prevent 
logs  from  sliding  onto  the  carriage  way.  After  the  acci- 
dent there  were  notches  cut  in  the  iron  skid  next  to  the 
sawyer  for  the  same  purpose  —  to  prevent  the  logs  from  slip- 
ping. A  man  was  necessarily  employed  on  the  log  deck 
to  stop  the  logs  from  coming  down  too  far  and  too  fast,  and 
to  straighten  them  and  place  one  at  a  time  down  near 
enough  to  the  carriage,  so  that  the  nigger  could  reach  it 
and  put  it  on  the  carriage.  The  proper  place  to  put  the 
log  was  at  the  slight  turn  or  change  of  decline  of  the  skid 
back  towards  the  trough  about  two  feet  from  the  carriage, 
called  by  some  witnesses  the  "  depression,"  and  denominated 
by  the  defendant's  counsel  as  the  "saddle."  The  proper 
time  to  place  the  log  in  position  was  when  the  carriage 
came  back  to  that  place  for  the  log,  so  that  there  would  be 
no  delay  in  getting  it  with  the  nigger.  The  proper  place 
for  the  deck  man  to  stand  and  do  his  work  was  at  the  end 
of  the  log  furthest  from  the  sawyer. 

In  describing  the  accident  the  plaintiff's  counsel  states,  in 
effect,  that  after  working  a  day  and  a  half,  and  handling 
1,850  logs,  the  plaintiff  undertook  to  handle  a  small,  smooth, 
slippery  log,  standing  at  the  end  furthest  from  the  sawyer, 
and  was  trying  to  get  it  down  in  proper  time  to  be  put  upon 
the  carriage ;  that  the  end  of  the  log  opposite  the  plaintiff, 
or  nearest  the  saw,  slipped  over  onto  the  carriage  way ;  that 
the  carriage,  as  it  came  back  from  the  saw,  caught  the  log 
and  threw  it  against  the  plaintiff,  and  injured  his  leg  so  as 
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to  make  amputation  necessary ;  that  the  plaintiff  saw  the 
carriage  coming  as  the  log  was  sliding  over  into  the  car- 
riage way,  and  tried  to  stop  it,  but  failed. 

The  complaint,  among  other  things,  alleges,  in  effect,  that 
the  log  the  plaintiff  was  attempting  to  handle  at  the  time 
of  the  injury  was  without  bark,  and  the  first  one  in  that 
condition  which  he  had  occasion  to  move  from  the  log  deck 
to  the  lower  end  of  the  skids;  that  the  plaintiff  did  not  know, 
and  was  not  informed  or  warned  in  advance,  that  logs  with- 
out bark  had  a  tendency  to  slide  in  the  manner  described, 
nor  the  resulting  danger.  The  general  denial  in  the  answer 
put  such  allegations  in  issue.  As  indicated,  the  jury  de- 
termined that  issue  in  favor  of  the  defendant,  and  found  (8) 
that  the  log  which  caused  the  plaintiff's  injury  was  not 
a  smooth  one,  with  the  bark  off,  but  a  new  one,  with  the 
bark  on. 

The  only  breaches  of  duty  or  negligence  of  the  defendant 
alleged  in  the  complaint  were  the  failure  of  the  defendant 
to  furnish  a  reasonably  safe  plaice  in  which  the  plaintiff  was 
required  to  do  his  work,  in  that  such  skids  were  "  unpro- 
vided with  any  stops  or  barriers  to  prevent  logs  from  roll- 
ing or  slipping  too  far  while  the  carriage  was  in  motion, 
whereas  each  skid  should  have  had  in  its  upper  edge  or  sur- 
face, at  and  near  the  lower  end  thereof,  curved  depressions 
or  indentations,  or  some  other  suitable  and  sufficient  bar- 
riers to  hold  firmly  and  steadily  logs  in  waiting  and  in 
readiness  to  be  rolled  upon  the  log  carriage;"  and,  secondly, 
the  failure  of  the  defendant  to  instruct  and  warn  the  plaint- 
iff of  the  tendency  and  liability  of  slippery  logs,  without 
bark,  to  slide  along  the  skids,  beyond  the  ends  thereof,  into 
the  space  provided  for  the  passage  of  the  saw  carriage,  from 
the  mere  force  of  gravity,  and  without  any  effort  at  rolling 
them,  and  failed  to  inform  the  plaintiff  of  the  risks  and  dan- 
gers of  the  work. 

The  answer  put  those  allegations  in  issue,  and  also  the 


Wis.]  JANUAEY  TERM,  1900.  257 

Sladky  t&  Marinette  Lumber  Ca 

allegation  of  the  complaint  that  the  plaintiff  was  free  from 
contributory  negligence. 

The  defendant  having  requested  a  special  verdict,  the 
court  was  required  by  the  statute  to  prepare  such  verdict 
"  in  the  form  of  questions,  in  writing,  relating  only  to  mate- 
rial issues  of  fact  and  admitting  a  direct  answer^^  and  to 
which  the  jury  were  required  to  make  answer  in  writing. 
Sec.  2858,  Stats.  1898.  That  statute  has  very  frequently 
been  construed  ^'  to  limit  such  questions  to  such  facts  as  are 
controverted  and  put  in  issue  by  the  pleadings,  or,  at  most, 
to  such  as  might  properly  have  been  put  in  issue  by  the 
pleadings," — that  is  to  say,  "issuable  facts,  in  contradis- 
tinction to  mere  evidence."  Davi^  v,  Fannington^  42  Wis. 
431 ;  Eherhardtv.  Sanger^  51  Wis.  74-7Y,  and  cases  there  cited ; 
Ileddles  v.  C.  cfe  M.  W.  li.  Co.  74  Wis.  257, 258,  and  cases  there 
cit^d ;  Montreal  River  L.  Co.  v.  MihiUs^  80  Wis.  551-554, 
and  cases  there  cited ;  Lee  v.  C,  St.  P.,  M.  dk  O.  R.  Co.  101 
Wis.  362;  Bigelow  v.  Danielson,  102  Wis.  473.  True,  it  is 
said  in  those  cases  that  the  form  of  the  verdict  is  very  much 
in  the  discretion  of  the  trial  court,  but  the  facts  submitted 
should  be  limited  as  indicated.  Here  the  questions  sub- 
mitted were  mostly  in  total  disregard  of  such  limitations. 
Several  of  the  questions  so  submitted  relate  wholly  to  evi- 
dentiary facts. 

The  first  question  submitted  to  the  jury  is  this:  "  Was  the 
defendant  guilty  of  negligence  in  alloioing  plaintiff  to  work' 
upon  said  log  deck?"  The  plaintiff  was  twenty-six  years 
of  age.  He  had  worked  in  mills  and  among  saw-logs  for 
eight  years.  There  is  no  pretense  that  he  was  not  a  man 
of  ordinary  intelligence.  He  had,  for  two  or  three  weeks 
before  he  commenced  work,  been  urging  the  defendant  to 
allow  him  to  go  to  work  in  the  mill.  He  saw  what  the 
work  upon  the  log  deck  was,  before  he  commenced,  and 
had  been  engaged  in  such  work  for  a  day  and  a  half  before 
such  injury.  It  is  difficult  to  perceive  how  negligence  could 
VOU107— 17 
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be  predicated  upon  the  mere  fact  of  "  allowing  "  the  plaintiff 
to  go  to  Tvork  on  the  log  deck.  No  such  issue  was  raised 
by  the  pleadings,  nor  was  it  an  issuable  fact.  It  may  have 
had  some  remote  bearing  upon  the  questions  in  issue, — 
whether  the  log  deck  wasidangerous,  and  whether  the  plaint- 
iff was  instructed  or  warned  by  the  defendant  of  the  dan- 
gerous character  of  the  work  before  he  commenced ;  but,  as 
indicated,  those  facts  could  only  be  properly  submitted  by 
direct  questions  admitting  of  direct  answers. 

But  the  trial  court  took  a  different  view  of  the  subject, 
and  so,  after  reading  the  question,  said  to  the  jury:  "This 
question  embraces  most  of  the  principal  questions  in  this 
case,  although  the  following  questions  call  upon  you  to  an- 
swer specifically  as  to  certain  other  facts  which  are  to  a 
greater  or  less  extent  included  in  this  first  question.  This 
first  question  embraces  the  question  as  to  whether  or  not 
the  defendant's  log  deck  was  a  reasonably  safe  one;  also, 
the  question  as  to  whether  or  not  the  plaintiff  was  ignorant 
of  this  work  to  which  he  was  put, —  of  rolling  on  logs, — 
and  should  have  been  instructed  by  the  defendant."  And 
again,  after  instructing  the  jury  generally  and  at  length  as 
to  the  duty  of  the  master,  and,  among  other  things,  to  the 
the  effect  that  the  defendant  was  not  liable  in  damages  for 
an  error  in  judgment  in  selecting  one  kind  of  machinery  or 
appliance,  on  proof  that  another  method  or  appliance  was 
better  or  safer,  "  when  both  methods  or  appliances  "  were 
"in  common  use,'' — the  jury  were  told  that  the  question 
for  them  to  determine  in  answering  that  "first  question  is: 
Was  this  log  deck  a  reasonably  safe  place  in  which  the 
plaintiff  was  to  work?  Wob  it  m  common  vset  Was  it  rea- 
sonably safe?"  And  then,  after  instructing  the  jury  gen- 
erally on  the  subject  of  negligence  and  ordinary  care,  and 
promising  further  instructions  upon  the  duty  of  the  em- 
ployer to  inform  and  instruct  the  servant,  the  jury  were 
told  to  consider  the  evidence  carefully, — "  the  construction 
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of  the  log  deck,  and  whether  or  not  it  was  one  of  a  kind  in 
common  use,  whether  it  was  reasonably  safe;  the  knowl- 
'edge  which  the  plaintiff  had  of  that  sort  of  business,  or  his 
lack  of  knowledge;  whether  or  not  he  exercised  ordinary 
"Care  and  prudence  himself  in  handling  the  logs," —  and  then 
<Ieterniine  from  all  the  circumstances  "  whether  or  not  the 
defendant  was  guilty  of  negligence  by  allowing  the  plaintiff 
to  work  upon  said  log  deck."  Thus  the  illegitimate  ques- 
tion so  submitted  was  made  by  the  charge,  contrary  to  the 
ruling  of  this  court,  to  cover  almost  everything  that  could 
have  been  covered  by  a  general  verdict.  Lee  v,  CI,  St.  P., 
M.  &  O.  a.  Co.  101  Wis.  362.  Such  submission  and  such 
general  charge  were  well  calculated  to  defeat  the  very  ob- 
ject of  a  special  verdict,  and  were  contrary  to  the  spirit,  if 
not  the  express  ruling,  of  this  court  in  Ward  v.  G.,  M,  ds  St 
I\  B.  Co.  102  Wis.  215. 

Under  Ahe  charge  of  the  court,  most  of  the  other  questions 
submitted  to  the  jury  were,  respectively,  mere  subdivisions 
of  the  first  question  so  submitted.  And  yet  the  trial  court, 
on  motion  to  correct  the  verdict,  refused  to  set  aside  the  an- 
swer of  the  jury  to  that  first  question,  and  "  ordered  that 
said  motion,  as  to  the  fourth  question,  to  wit,  '  Were  log 
decks  with  appliances  substantially  the  same  as  defendant'^ 
in  common  use? '  be  granted,  to  the  extent  of  striking  out  the 
answer,  *  No,'  to  such  question,  as  against  the  uncontradicted 
evidence  in  the  case.^^  If  the  answer  of  the  jury  to  that  fourth 
xjuestion,  to  the  effect  that  log  decks  with  appliances  sub- 
stantially the  same  as  defendant's  were  not  in  common  use, 
was  ^^  against  the  uncontradicted  evidence  in  the  case  "  (that 
is  to  say,  if  the  *'  uncontradicted  evidence  in  the  case  "  is  to 
the  effect  that  such  log  decks  were  in  common  use),  then  the 
court  should  have  set  aside  the  answer  to  the  first  question, 
since,  under  the  charge  of  the  court,  it  may,  like  their  an- 
swer to  the  fourth  question,  have  been  based  solely  on  the 
theory  that  such  appliances  were  not  in  common  use.    The 
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same  is  true  as  to  the  fifth,  sixth,  and  tenth  questions,  re- 
spectively, since,  under  the  instructions  of  the  court,  the 
jury  were  at  liberty  to  answer  each  of  those  questions,  as. 
they  did,  on  the  sole  theory  that  such  appliances  were  not 
in  common  use. 

It  is  well  settled  in  this  court  that  "  the  test  of  negligence 
in  such  a  case  is  the  presence  or  absence  of  that  degree  of 
care  which  ordinarily  prudent  persons  are  accustomed  to- 
observe  about  the  same  or  similar  affairs  in  similar  circum- 
stances." Guinard  v.  Knapp-Stout  &  Co,  Company^  95  Wis. 
483;  Inne%  v,  Milwaukee^  90  Wis.  170-174:;  PryhUahi  v.  N^ 
W.  a  R,  Co.  98  Wis.  413,  416. 

There  is  another  defect  in  this  verdict,  bearing  upon  the 
question  of  instruction  and  warning.  The  complaint  alleges, 
in  effect,  that  the  plaintiff  "was  ignorant  of  the  risks  or 
hazards  attending "  such  employment,  "  as  the  defendant 
well  kuew  when  it  set  him  at  work."  Such  allegations  were 
put  in  issue  by  the  answer.  The  jury  found  that  the  plaint- 
iff did  not  tell  the  defendant's  agent  at  the  time  of  his  em- 
ployment, nor  before  his  injury,  that  he  had  done  such  work 
before,  and  that  the  defendant  was  bound  to  inform  the 
plaintiff  of  the  dangerous  character  of  such  work.  But  there 
is  no  finding  to  the  effect  that  the  plaintiff  was  ignorant  of 
the  risks  or  hazards  attending  such  employment, —  much  less,, 
that  the  defendant  had  knowledge  of  such  ignorance.  Those 
questions  were  left,  therefore,  undetermined.  Certainly  the 
defendant. was  not  negligent  for  failure  to  instruct  or  warn 
the  plaintiff,  unless  it  knew  or  ought  to  have  known  that 
such  warning  or  instruction  was  necessary.  KlochinsTci  v. 
Shores  L.  Co,  93  Wis.  417;  Deisenrieter  v.  Kraxi^-M,  M,  Co. 
97  Wis.  279.  Under  the  charge  of  the  court,  the  jury  were 
at  liberty  to  base  their  answer  to  the  last  of  those  questions 
upon  the  plaintiff's  want  of  age,  knowledge,  experience,  or 
comprehension. 

It  is  well  settled  that "  an  employee  of  mature  years,  eveu 
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though  inexperienced  and  uninstructed  in  the  particular 
business,  will  be  presumed  to  have  known  and  assumed  the 
risk  incident  to  obvious  defects  or  dangers,  although  they 
existed  in  consequence  of  the  negligence  or  default  of  the 
employer."  Hazen  v.  West  Superior  L,  Co,  91  Wis.  208; 
Jon^^  V.  Sutherland,  91  Wis.  587;  Erdman  v,  Illinois  S.  Co. 
95  Wis.  6,  11;  Zarsson  v.  McGlure,  95  Wis.  533;  Osborne  v. 
Lehigh  VaUey  C.  Co.  97  Wis.  27;  Powell  v.  Ashland  I.  <&  S. 
Co.  98  Wis.  35 ;  DaUke  v.  lUinois  S.  Co.  100  Wis.  431 ;  Dugal 
V.  Chippewa  FaUs^  101  Wis.  533.  It  is  true  that  in  charg- 
ing the  jury  upon  that  question  the  court  said  that  "  where 
a  defect  or  danger  is  open  or  obvious  to  a  person  of  ordinary 
intelligence  and  judgment,  although  it  exists  in  consequence 
of  the  negligence  or  default  of  the  employer,  knowledge  of 
it  on  the  part  of  the  employee  of  mature  years  will  be  pre- 
sumed." But  the  court  virtually  took  from  the  jury  the 
question  of  the  assumption  of  risk,  by  charging  them  in  the 
same  cpnnection  as  follows:  "Where  the  danger  is  open 
and  obvious,  and  the  servant  is  of  sufficient  age  and  intelli- 
gence, and  has  sufficient  knowledge,  to  comprehend  danger, 
thsn  lie  assumes  the  rish.'^^  And  again:  "Where  a  master 
neglects  to  instruct  a  servant  of  that  character  in  respect  to 
the  dangers  of  his  employment,  the  servant  cannot  be  held 
to  have  assumed  the  risk."  These  instructions  were  to  the 
effect  that,  even  if  the  danger  was  "  open  and  obvious,"  yet 
the  plaintiff  did  not  assume  the  risk,  unless  the  jury  should 
be  of  the  opinion  that  he  was  of  sufficient  age,  and  had  suffi- 
cient knowledge  and  intelligence,  to  comprehend  the  dan- 
ger, nor  unless  the  defendant  had  instructed  him  in  respect 
to  the  dangers  of  his  employment.  And  yet  the  jury  did 
not  find,  and  were  not  asked  to  find,' that  the  defendant 
knew  that  the  plaintiff  was  in  need  of  instruction  or  warn- 
ing. The  question  of  contributory  negligence  was  virtually 
submitted  to  the  jury  without  instruction,  and  in  such  a 
way  as  to  authorize  them  to  find  for  the  plaintiff  if  "  he 
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handled  the  logs  as  well  sft  he  knew  how  to,"  and  was  not 
negligent  for  not  knowing  better.  The  questions  of  the  as- 
sumption of  risk  and  contributory  negligence  are  not  thus 
to  be  ignored,  nor  summarily  disposed  of. 

It  is  admitted  that  that  the  plaintiff  was  twenty -six  years 
of  age  at  the  time  of  the  injury;  that  he  began  working 
about  sawmills  eight  years  before,  principally  upon  the  out- 
side in  the  summer,  and  in  the  lumber  woods  in  the  winter; 
that  he  so  worked  at  Garden  Bay,  Michigan,  for  five  sum- 
mers and  winters;  that  during  the  last  summer  he  was  there 
he  worked  two  months  at  the  lath  mill, —  inside  the  mill, — 
pulling  bolts  through  the  lath  machine;  that  each  of  such 
five  winters  at  Garden  Bay  he  worked  in  the  woods,  swamp- 
ing and  rolling  logs  with  a  cant  hook  on  and  off  skids  and 
sleighs  (the  skids  at  times  being  level,  and  at  other  times 
being  more  or  less  inclined  or  declined,  and  covered  with  snow 
and  ice);  that  he  worked  the  same  way  for  three  summers 
and  winters  at  the  defendant's  mill  at  Marinette  (the  first 
summer  in  the  yard,  and  the  other  two  summers  inside  tho 
mill);  the  first  summer  taking  edgings  from  the  edger  and 
throwing  them  upon  the  slasher;  that  the  second  summer 
he  worked  in  front  of  the  gang  saws,  chopping  the  corners 
from  the  cants  and  helping  to  move  them  with  a  peevy,  or 
lumberman's  cant  hook,  having  a  metal-socket  pick,  inta 
place  for  sawing;  that  during  the  three  winters  prior  to  his 
injury  he  worked  in  the  woods,  swamping  and  rolling  logs 
with  a  cant  hook  on  and  off  skids  and  sleighs,  and  for  a  short 
time  assisted  in  loading  logs  from  skids  onto  steam  cars, 
using  a  cant  hook  in  rolling  and  keeping  them  straight  as 
they  were  being  loaded;  that  for  two  or  three  weeks  before 
the  injury  he  sought  work  from  the  defendant  inside  of  its 
mill ;  that  finally  the  defendant's  foreman  showed  him  the 
log  deck,  where  there  was  a  man  rolling  logs,  and  asked  the 
plaintiff  if  he  ever  rolled  logs  with  a  cant  hook,  and  he  said, 
"  Yes,  but  not  onto  a  saw  carriage; "  that  the  plaintiff  then 
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took  the  cant  hook  and  started  to  roll  the  logs  down;  that 
he  knew  the  foreman  meant  for  him  to  roll  logs  from  tho 
log  deck  to  the  carriage,  and  would  have  known  that  with- 
out having  been  shown. 

With  his  age  and  experience,  it  is  idle  to  say  that  the 
plaintiff  did  not  know  that,  when  logs  were  thrown  by  the 
eccentric  from  the  log  trough  onto  the  log  deck,  they  would 
roll  down  on  the  skids,  at  least  to  the  first  drop  mentioned, 
and  that,  if  they  were  started  down  the  skids  from  such  first 
drop,  they  would  roll  down,  at  least  to  the  second  drop, 
where  the  skids  descended  back  towards  the  trough,  with 
the  liability  of  going  to  the  end  of  the  skids  and  against  the 
carriage,  if  it  was  there,  and  over  the  end  of  the  skids  into 
the  path  of  the  carriage,  if  it  was  not  there.  Such  would 
necessarily  be  the  result  from  the  condition  of  the  skids  and 
the  force  of  gravity.  The  condition  of  the  skids  was  open 
and  obvious  to  the  plaintiff,  and  such  as  he  was  bound  to 
recognize,  as  well  as  the  force  of  gravity.  There  was  noth- 
ing uncertain,  obscure,  or  complex  in  the  situation.  As  found 
by  the  trial  court,  it  appears  from  the  uncontradicted  evi- 
dence that  the  defendant's  log  deck,  with  its  appliances,  was 
substantially  the  same  as  those  in  common  use.  Such  being 
the  conditions,  we  must  hold,  as  a  matter  of  law,  that  the 
plaintiff  assumed  the  risk.  See  cases  cited  in  Uehnke  v,  Thil- 
inany^  anU^  p.  216,  and  Renne  v.  U,  S.  Z.  Co.^posL  p.  305. 

It  is  undisputed  that  there  was  a  proper,  usual,  and  safe 
way  for  the  plaintiff  to  do  such  work.  His  proper  place 
was  at  the  end  of  the  log  furthest  from  the  sawyer.  The 
proper  time  for  him  to  get  the  log  down  to  the  depression 
nearest  the  foot  of  the  skids,  from  which  it  could  be  taken 
by  the  nigger  and  loaded  onto  the  carriage,  was  when  the 
carriage  was  back  from  the  saw  and  in  front  of  the  skids. 
Had  the  plaintiff  observed  such  usual  mode  of  doing  the 
work,  it  would  have  been  impossible  for  the  log  to  roll  or 
slide  off  the  skids,  since  the  carriage  would  have  been  there 
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to  prevent  it.  Having  failed  to  get  the  log  down  to  such 
depression  nearest  the  foot  of  the  skids,  while  the  carriage 
was  in  front  of  them,  nor  until  after  the  carriage  had  passed 
back  towards  the  saw  and  beyond  the  skjds,  it  was  the 
plaintiff's  duty  to  wait  until  the  carriage  returned  in  front 
of  the  skids  before  rolling  the  log  down  on  that  depression. 
The  plaintiff  voluntarily  chose  the  unusual  and  unsafe  way 
of  doing  the  work,  instead  of  the  usual  and  safe  way,  and 
hence  was  guilty  of  contributory  negligence.  Larson  v. 
ITnappj  Stout  <b  Co.  Company^  98  Wis.  178;  Rysdorp  v, 
Oeorge  Panhratz  L.  Co.  95  Wis.  622,  626;  Welsh  v.  Argyle^ 
89  Wis.  649;  Lochvoood  v.  C.  dk  N.  W.  JR.  Co.  55  Wis.  66. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Lemmin,  Plaintiff  in  error,  vs.  Lorfeld  and  another,  De- 
fendants in  error. 

May  18  —  June  SI,  1900. 

Parent  and  child:  Custody  of  minor  chUdren. 

A  father  of  girls  aged  seven  and  nine  years,  respectively,  is  unsuitable 
to  have  their  care  and  custody,  where  it  appears  that  he  is  men- 
tally weak,  to  an  extent  rendering  him  mcapable  of  doing  business 
intelligently ;  tliat  he  is  very  excitable  and  is  accustomed  to  apply 
bad  names  to  his  children  and  drive  them  from  his  presence  by  pro- 
fanity and  abuse:  and  that  in  consequence  thereof  they  are  becom- 
ing unmanageabla 

Ebbob  to  review  a  judgment  and  order  of  the  circuit  court 
for  Manitowoc  county:  Michael  Kibwan,  Circuit  Judge. 
Affirmed. 

The  plaintiff  in  error  sued  out  a  writ  of  habeas  corpus  in 
the  circuit  court  for  Sheboygan  county  for  the  purpose  of 
obtaining  the  custody  of  two  of  his  daughters,  who  were  at 
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the  time  of  the  issuing  of  the  writ  of  the  ages  of  nine  and 
seven  years,  respectively.  The  defendants  in  error  had  pos- 
session of  the  children,  the  defendant  Louisa  being  their 
maternal  aunt;  and  they  justified  their  possession  principally 
npon  the  ground  that  the  plaintiff  in  error  was  an  unsuitable 
person  to  have  the  charge  and  bringing  up  of  the  children. 
It  appeared  by  the  evidence  that  the  wife  of  the  plaintiff  in 
-error,  the  mother  of  said  children,  had  died  of  consumption 
October  16,  1898;  that  before  her  death  she  had  requested 
that  the  said  children  should  go  to  her  parents  or  sisters,  for 
■a  home,  and  that  the  plaintiff  in  error  had  assented  thereto; 
that  after  the  funeral  of  the  mother,  on  the  19th  of  October, 
1898,  the  children  were  taken  by  the  LorfehU  against  the 
objection  of  the  plaintiff  in  error,  and  have  remained  with 
the  Lorf  elds  ever  since,  who  have  taken  care  of  them,  and 
are  financially  able  to  do  so.  The  circuit  court  found  that 
the  plaintiff  in  error  was  not  a  suitable  person  to  have  the 
care  and  custody  of  said  children;  that  the  defendants  in 
error  were  suitable  persons  to  have  such  care  and  custody; 
and  that  the  best  interests  of  the  children  required  that  they 
remain  in  the  custody  of  the  defendants  in  error.  Thereupon 
the  writ  of  haheas  corpus  was  dismissed,  and  the  children 
remanded  to  the  care  and  custody  of  the  defendants.  This 
judgment  was  rendered  in  June,  1899,  and  on  the  29th  day 
of  July,  1899,  the  plaintiff  in  error  filed  a  petition  praying 
for  the  vacation  of  the  judgment,  upon  which  petition  testi- 
mony was  taken,  and  the  same  was  denied  October  11, 1899, 
whereupon  the  plaintiff  in  error  sued  out  this  writ. 

Simon  GiUen,  for  the  plaintiff  in  error. 

Francis  WUliamSj  for  the  defendants  in  error. 

WiNSLow,  J.  The  right  of  a  father  to  the  custody  and 
education  of  his  children,  and  the  facts  which  may  defeat 
that  right,  were  so  fully  and  comprehensively  discussed  by 
the  late  Mr.  «kistice  Finney  in  the  opinion  in  the  case  of 


266  SUPREME  COURT  OF  WISCONSIN.         [lOT 

Lemmin  vs.  Lorfeld  and  another. 

Markwell  v,  Pereles^  95  TV  is.  406,  that  no  time  need  be  spent 
in  any  further  discussion  of  the  subject  here.  The  conclu- 
sions there  reached  were,  ia  brief,  these:  Under  the  common 
law,  and  by  the  terms  of  our  statute  (sec.  3064,  Stats.  1898),. 
the  father  has  the  right  to  the  custody,  care,  and  education 
of  his  minor  children,  unless  it  be  shown  that  he  is  unfit  or 
unsuitable  for  the  trust.  Uusuitableness  is  not  to  be  found 
merely  because  the  father  may  be  in  straitened  circum- 
stances, or  may  not  be  as  discreet  or  judicious  as  could  be 
wished,  nor  because  other  persons,  of  greater  means  or  bet- 
ter social  standing,  stand  ready  and  willing  to  take  the  child 
and  give  it  greater  advantages.  If  such  were  the  test,  the 
father's  right  would  be  reduced  to  a  mere  shadow,  of  the 
most  unsubstantial  character.  But  it  must  appear  that  the 
father  has  "so  conducted  himself,  or  shown  himself  to  be  a 
person  of  such  description,  or  is  placed  in  such  a  position,  aa 
to  render  it  not  merely  b3tter  for  the  children,  but  essential 
to  their  safety  or  to  their  welfare,  in  some  very  serious  and 
important  respect,  that  his  rights  should  be  treated  as  lost 
or  suspended, —  should  be  superseded  or  interfered  with." 

Applj^ing  these  principles  to  the  present  case,  we  find  that 
the  court  has  here  determined,  after  hearing  the  testimony 
and  seeing  all  the  parties  and  their  witnesses,  as  well  as  the 
children  themselves,  that  the  father  is  "not  a  suitable  per- 
son" to  have  the  care  and  custody  of  the  children  in  ques- 
tion, and  that  the  defendants  in  error  are  suitable  persons 
for  such  trust.  We  should  have  been  better  satisfied  had 
the  court  specifically  stated  the  facts  which  rendered  the 
father  unsuitable,  but,  on  examination  of  the  record,  we  find 
that  the  facts  relied  on  to  show  such  uusuitableness  were 
that  the  father  was  weak  mentally,  to  an  extent  rendering 
him  incapable  of  doing  business  intelligently;  that  he  was 
very  excitable,  and  accustomed  to  swear  at  his  children,  es- 
pecially an  older  boy,  applying  bad  names  to  them,  and 
driving  them  from  his  presence  by  profanity  and  abuse;  and 
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that  as  a  consequence  of  such  treatment  the  children,  espe- 
cially the  elder  boy,  were  becoming  unmanageable.  There 
was  considerble  testimony,  by  apparently  disinterested  wit- 
nesses, which  tended  strongly  to  substantiate  these  facts.  It 
is  true  that  there  was  considerable  testimony  to  the  con- 
trary, but,  construing  the  finding  reasonably,  we  think  it 
must  be  held  to  be  a  finding  that  these  claims  of  unfitness 
were  established  by  the  evidence;  and,  considering  the 
greater  advantages  of  the  trial  court  to  determine  the  facts, 
we  must  hold  that  the  finding  is  based  upon  sufficient  evi- 
dence and  must  stand.  Such  conduct  on  the  part  of  the 
father  certainly  renders  him  unsuitable  to  have  the  care  of 
children.  It  makes  him  a  person  of  such  description  "as  to 
render  it  not  merely  better  for  the  children,  but  essential  to- 
their  safety  and  welfare,  in  very  serious  and  important  re- 
spects," that  their  custody  and  education  should  be  placed 
in  the  hands  of  others. 
By  the  Court. —  Judgment  and  order  affirmed. 

DoDcrs,  J.y  dissents. 


Metzgeb,  Kespondent,  vs.  Hochbein,  Appellant.  Wwi 

tiar  299 

May  18 — June  21, 1900.  no8_276 

107  267 

NaUance:  Unsightly  fence:  Obstruction  to  view:  Pleading.  116         *569 

1  In  an  action  to  restrain  an  alleged  nuisance,  a  complaint  — alleging^  ^ ,  I  ^^^ 
in  substance,  that  plaintiff  is  possessed  of  an  attractive  house  sur- 
rounded by  lawns;  that  defendant,  owning  the  adjoining  lot»  built 
a  fence  four  feet  from  plaintiff's  house,  but  entirely  on  defendant's 
land,  consisting  of  rough  tamarack  posts,  from  eight  to  sixteen 
feet  high,  and  old,  unsightly,  and  partially  decayed  lumber  of  vary* 
ing  lengths,  which  fence  extended  back  about  ninety  feet  from  the 
street,  and  was  supported  by  wires  strung  from  the  tope  of  the  posts 
to  defendant's  house;  that  the  fence  shut  off  the  view  from  the 
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house  to  the  street,  injured  the  value  of  the  property  for  rent  or 
sale,  and  was  wilfully  and  maliciously  erected  —  fails  to  state  a 
cause  of  action. 
2.  In  the  absence  of  physical  injury  to  adjoining  property  or  its  occu- 
pants, one  may  use  his  own  land  or  erect  on  it  any  structure  he 
may  see  fit,  regardless  of  the  unreasonableness  or  maliciousness  of 
his  motives,  even  if  by  so  doing  the  adjoining  property  is  rendered 
less  valuable  and  desirable  by  diminished  beauty  of  surroundings, 
access  of  light,  and  opportunity  to  see  it  from  the  surrounding  ter- 
ritory or  to  freely  view  such  territory  therefrom. 

Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  Michael  Kirwan,  Circuit  Judge.     Reverseil. 

Action  to  restrain  an  alleged  nuisance  on  facts  set  forth 
in  the  complaint  in  substance  as  foUow^s:  Plaintiff  owns  lots 
5,  6,  Y,  and  8  of  block  15,  division  1,  in  the  village  of  Glen- 
beulah,  Wisconsin,  on  which  she  has  a  dwelling  house  lo- 
cated about  four  feet  from  the  west  line,  surrounded  by 
made  lawns  and  vards,  makinof  an  attractive  and  valuable 
home.  Defendant  owns  the  adjoining  lot  on  the  west  of 
plaintiff's  land,  in  connection  with  other  lots,  on  which 
he  has  a  dwelling  house,  located  about  fifty  feet  from  the 
division  line.  July  22,  1899,  defendant  set  rough  tamarack 
posts,  from  eight  to  sixteen  feet  high,  along  said  division 
line,  wholly  on  his  own  land,  about  four  feet  from  the  line 
of  plaintiff's  dwelling  house,  and  extending  back  from  the 
street  front  about  ninety  feet.  He  strung  wires  from  the 
tops  of  such  posts  to  his  house,  in  order  to  hold  the  posts 
firmly  in  position,  and  on  and  supported  by  such  posts  he 
constructed  a  tight  board  fence  of  rough,  old,  unsightly,  and 
partly  decayed  lumber  taken  from  an  old  ice  house,  such 
fence  being  from  eight  to  sixteen  feet  high,  the  highest  part 
being  opposite  the  windows  in  plaintiff's  house.  Said  struct- 
ure is,  by  reason  of  its  unsightly  character  and  proximity 
to  plaintiff's  house,  a  nuisance.  It  was  wilfully  and  mali- 
ciously erected.  It  partially  shuts  off  the  view  from  plaint- 
iff's house  to  the  street  and  from  the  street  to  the  house. 
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greatly  injures  the  value  of  the  property  for  rent  or  sale^ 
and  if  it  be  perniitt.ed  to  continue  the  use  of  such  house  as  a 
dwelling  place  will  have  to  be  abandoned. 

The  defendant  demurred  to  the  complaint  upon  the  ground 
that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and  defendant  ap- 
peals. 

M,  C,  Mead^  for  the  appellant. 

A.  C.  ShaWj  for  the  respondent. 

Marshall,  J.  The  question  presented  here  is,  May  a  per- 
son rightly  use  his  own  land  as  he  sees  fit,  regardless  of  his 
motives,  if  that  use  render  adjoining  property  less  valuable 
and  desirable  for  dwelling-house  purposes,  merely  from  di- 
minished beauty  of  surroundings  and  access  of  light  to  the 
property,  and  opportunity  to  see  it  from  the  surrounding 
territory  and  to  freely  view  such  territory  therefrom,  there 
being  nothing  projected  from  the  adjacent  land  causing  any 
injury  to  such  property  or  its  occupants?  It  will  be  noted 
that  it  is  not  claimed  the  acts  complained  of  caused  any 
physical  injury  to  plaintiff's  property  or  to  the  occupants 
thereof.  The  sole  complaint  is  that  the  beauty  and  cheer- 
fulness of  the  property  has  been  injured  by  defendant's  con- 
duct, and  that  the  structure  complained  of  was  erected  un- 
reasonably and  with  malicious  motives.  So  the  case  comes 
down  plainly  to  the  inquiry  stated. 

It  is  not  an  easy  task  to  define  with  clearness  what  con« 
stitutes  a  nuisance,  so  that  each  case,  as  it  arises,  can  be  ac- 
curately tested  thereby.  Probably  the  language  of  "Wood 
on  Nuisances,  at  §  1,  often  quoted  with  approval  by  this 
court,  comes  as  near  strict  accuracy  as  the  nature  of  the  sub- 
ject will  permit:  Every  unlawful  use  by  a  person  of  his  own 
property  in  such  a  way  as  to  cause  injury  to  the  property 
rights  of  another,  pro<iucing  material  annoyance,  inconven- 
ience, discomfort,  or  hurt;  and  every  enjoyment  by  one  of 
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Lis  own  property  which  violates  the  rights  of  another  in  an 
essential  degree,  constitutes  an  actionable  nuisance.  In  ap- 
plying that  to  any  given  state  of  facts,  it  must  be  kept  in 
mind  that  the  injury  referred  to,  whether  to  property  or  the 
occupants  thereof,  is  physical.  A  trade  may  be  carried  on 
in  such  a  way,  either  by  polluting  the  atmosphere  or  by 
creating  such  disturbances  as  to  cause  physical  inconvenience 
to  the  occupants  of  adjoining  property,  as  to  constitute  a 
nuisance  within  the  rule  stated ;  but  acts  which  do  not  reach 
the  adjoining  property  in  a  physical  sense,  yet  diminish  its 
value  and  desirability  for  a  particular  use,  as  for  dwelling- 
house  purposes,  have  not  been  supposed  to  constitute  an 
actionable  nuisance.  True,  there  are  decisions  in  the  state  of 
Michigan,  and  some  dicta  of  courts  elsewhere,  to  the  effect 
that,  if  one  maliciously  use  his  own  property  to  the  annoy- 
ance of  his  neighbors,  regardless  of  any  physical  discomfort 
to  them,  he  is  guilty  of  an  actionable  nuisance;  the  element 
of  malice  rendering  that  an  actionable  wrong  which  would 
otherwise  be  rightful.  That  doctrine,  however,  has  very 
little  support.  None,  in  fact,  where  the  rales  of  thjB  com- 
]non  law  have  not  been  changed  by  legislation  and  the  courts 
have  kept  strictly  within  their  legitimate  sphere  as  admin- 
istrators of  the  law.  The  general  rule  is  that  whatever  a 
jnan  may  lawfully  do  on  his  own  property  under  any  cir- 
cumstances, he  may  do  regardless  of  the  motive  for  his  con- 
duct. 16  Am.  &  Eng.  Ency.  of  Law,  930;  South  MoyaUon 
Bank  v.  Suffolk  Bankj  27  Vt.  505;  Mahan  v.  Brovmy  13 
Wend.  261;  PJielps  v.  Nowleny  72  N.  T.  40;  Bordeaux  v. 
Greeiie^  22  Mont.  254;  Bideout  v.  KnoXy  148  Mass.  868;  Gtiest 
V.  Bei/noldsy  68  111.  478.  That  doctrine  is  as  well  defined  in 
the  common  law  as  any  that  has  to  do  with  the  rights  and 
remedies  cognizable  by  courts,  and  courts  that  have  departed 
from  it  have,  as  it  seems,  trespassed  upon  the  domain  of  the 
legislative  department  of  the  government. 
In  Bideout  v,  Knox^  a^iipra^  the  power  of  the  legislature 
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-even  was  questioned  to  curtail  the  use  by  a  person  of  his 
own  property  to  the  extent  of  preventing  its  malicious  use, 
the  act  under  consideration  being  one  to  prevent  the  main- 
tenance of  unreasonably  high  fences  from  malicious  mo- 
tives. The  court  said,  in  effect,  that  the  ownership  of  land 
carries  with  it  the  constitutional  right  to  enjoy  such  land 
in  any  way  the  owner  sees  fit,  limited  only  to  such  external 
effects  as  diminish  the  physical  enjoyment  of  adjoining 
property;  that  such  right,  regardless  of  the  motive  for  its 
exercise,  is  a  property  right  within  constitutional  protection, 
the  same  as  any  other  property  right,  and  cannot  be  inter- 
fered with  except  to  the  extent  of  reasonable  police  regula- 
tions; that  legislation  preventing  the  unreasonable  mainte- 
nance of  a  high  fence,  where  a  bad  motive  is  the  sole  purpose 
thereof,  is  within  the  limits  of  the  constitutional  exercise  of 
police  power.  But  it  was  intimated  that  legislation,  pro- 
hibiting the  maintenance  of  a  fence  where  a  bad  motive  for 
such  maintenance  is  coupled  with  some  other  that  would 
<5ause  it  independent  of  the  mere  desire  thereby  to  annoy  an 
adjoining  owner,  would  contravene  constitutional  rights  of 
property.  The  result  of  the  case  was  that,  but  for  the  stat- 
utory police  regulation  of  the  height  of  fences,  the  plaintiff 
would  have  been  remediless  regardless  of  the  height  of  the 
fence  in  question  or  the  motive  for  erecting  and  maintain- 
ing it. 

In  the  very  recent  case  of  Bordeaux  v.  Oreene^  supra^ 
where  the  fence  complained  of  was  forty  feet  high,  the  court 
said  that  the  right  of  one  landowner  to  erect  a  structure  so 
as  to  shut  off  air  and  light  from  the  windows  of  a  building 
•on  adjoining  property,  is  unaffected  by  the  motive;  there- 
fore, that  whether  the  fence  in  question  was  erected  as  an 
improvement  or  ornament  to  the  property  on  which  it  was 
located,  or  purely  to  annoy  adjoining  landowners,  made  no 
•difference  as  to  the  legal  right  to  maintain  it. 

With  few  exceptions,  the  authorities  are  all  in  harniony 
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with  the  foregoing,  clearly  indicating  that  the  complaint  in 
question  fails  to  state  a  cause  of  action,  and  that  the  demur- 
rer was  improperly  overruled. 

This  is  one  of  the  many  cases  that  may  arise  where  the 
doctrine  of  personal  liberty  and  personal  dominion  of  one 
over  his  own  property  enables  him  to  do  things  to  the  an- 
noyance of  others,  not  causing  actual,  material  physical  dis- 
comfort to  them,  for  which  there  is  no  punishment,  except 
loss  of  that  respect  which  every  right-thinking  man  desirea 
from  his  neighbors,  and  the  possession  of  which  is  a  source 
of  daily  enjoyment.  If  one  is  so  constituted  as  not  to  be 
susceptible  to  those  feelings  which  a  reasonably  well-bal- 
anced man  is  supposed  to  possess,  and  is  so  constituted  as 
to  obtain  more  pleasure  out  of  needlessly  annoying  othera 
than  by  securing  and  retaining  their  respect  as  a  manly 
member  of  society,  his  sovereign  right  in  his  own  property, 
to  use  it  as  he  may  so  far  as  that  use  does  not  physically 
extend  outside  his  boundaries  to  the  detriment  of  others, 
may  be  so  exercised  as  to  violate  the  moral  obligations 
which  every  member  of  society  owes  to  his  neighbors,  with- 
out any  penalty  being  visited  upon  him  for  his  misconduct, 
of  which  he  can  be  made  conscious.   * 

By  the  Court. —  The  order  overruling  the  demurrer  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

As  to  liability  for  malicious  erection  of  fence,  see  note  to  hdtn  v.  Ken- 
ler  (54  Ohio  St  73),  in  40  I*  R  A- 177.— Rep. 
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Landlord  and  tenant:  Leaseholds:  Appurtenances  of  ingress  and  egress:  ' 

Restrictions  in  lease:  Injunctions,  107         273 
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1.  Appurtenances  of  ingress  and  egress  essential  to  the  use  of  leased   ^^  | 

premises  and  reasonably  within  the  contemplation  of  the  parties 
at  the  time  of  the  leasing  are  as  much  a  part  of  the  estate  con- 
veyed  as  the  premises  specifically  described.  Thus,  where  a  pas- 
sageway and  door  connecting  the  office  of  an  hotel  with  a  room  in 
the  same  building  leased  for  a  saloon  or  bar  room  existed  at  the 
time  of  a  renewal  of  the  lease  and  were  essential  to  the  proper  use 
and  enjoyment  of  the  demised  premises,  the  right  to  use  them  be- 
came part  and  x>arcel  of  the  leasehold  interest  and  could  not  law- 
fully be  interfered  with  by  the  lessor  or  his  grantees  during  the 
term. 

2.  After  the  demise  of  a  room  in  a  hotel  for  a  saloon  for  the  term  of 

one  year,  which  was  renewed  for  four  years,  changes  were  made 
whereby  the  demised  room  was  connected  by  a  door  and  passage- 
way with  the  hotel  office.  There  was  no  agreement  in  the  lease 
as  to  such  door  and  passageway  or  their  use  in  connection  with 
the  demised  premisea  Held  that,  basing  his  right  to  relief  upon 
his  lease,  the  tenant  could  not  maintain  an  action  against  the  land- 
lord for  closing  the  door  and  passageway  unless  it  definitely  ap- 
peared that  they  existed  when  the  lease  was  renewed. 
S.  ^'here  a  tenant  leased  for  a  saloon  a  room  adjoining  the  office  of  his 
landlord's  hotel,  with  the  exclusive  privilege  of  selling  liquors  and 
cigars  in  the  hotel  block,  and  the  landlord  built  an  annex  to  the 
hotel,  adjoining  the  office,  used  the  side  of  the  hotel  block  as  a 
w^all  for  the  new  erection,  cut  a  doorway  from  the  hotel  office  into 
the  annex,  and  closed  the  one  leading  into  the  room  occupied  by 
the  tenant,  the  annex  became  a  component  part  of  the  hotel  block, 
and  its  construction  was  a  mere  subterfuge  to  avoid  the  conse- 
quences of  the  restrictions  of  the  lease,  and  entitled  the  tenant  to 
enjoin  the  selling  of  liquors  and  cigars  therein. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kirwan,  Circuit  Judge.     Reversed. 
On  July  1, 1897,  the  plaintiflF  leased  of  the  defendant  Carey 
Vou  107—18 
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the  saloon  op  bar  room  of  the  Palmer  House,  in  the  city  of 
Fond  du  Lac,  for  the  term  of  one  year,  with  the  privilege  to 
extend  the  same  for  four  years  longer.  The  lease  contained 
a  stipulation  that  the  plaintiff  was  to  have  the  exclusive 
right  to  sell  liquors  and  cigars  in  the  "  Palmer  House  Block." 
Plaintiff  went  into  possession,  and,  at  the  expiration  of  his 
term,  gave  due  notice  of  his  election  for  an  extension.  On 
November  12, 1898,  Carey  leased  to  the  defendant  MatcJiette 
the  hotel  building  known  as  the  "Palmer  House,"  except 
certain  rooms  that  had  theretofore  been  leased  to  others,  for 
a  period  of  five  years.  This  lease  contained  a  stipulation 
that  the  "  lessee  is  not  to  sell  or  permit  to  be  sold  any  wine, 
beer,  or  liquors,  or  any  kind  of  cigars,  in  said  hotel,  except 
as  is  hereafter  agreed."  After  the  original  lease  was  made 
with  plaintiff,  and  in  the  years  1897  and  1898,  Carey  made 
changes  in  the  inner  construction  of  the  hotel,  and  brought 
the  office  and  reception  room  for  guests  down  to  the  ground 
floor  in  the  room  adjoining  the  room  leased  to  plaintiff;  con- 
structing a  passageway  between  said  rooms,  placing  only  a 
partial  screen,  by  swinging  door,  with  a  large  glass  panel, 
with  the  word  "Bar"  painted  thereon,  across  the  same, 
opening  in  and  out  on  a  swing  hinge.  This,  it  is  claimed, 
was  done  pursuant  to  an  agreement  made  at  the  time  said 
first  lease  was  made.  After  setting  out  the  facts  stated,  the 
complaint  alleges  that  the  defendants  became  jealous  of  his 
rights  and  privileges  under  his  lease,  and  attempted  to  avoid 
the  covenants  in  said  lease,  and  conspired  to  take  away  the 
profits  derived  from  the  exclusive  right  to  sell  cigars  and 
liquors  in  said  building,  and  to  that  end  built  a  lean-to  on 
the  east  end  of  the  hotel  building,  using  the  east  wall  of  the 
hotel  building  as  one  side  of  the  new  building,  fitted  it  up 
for  saloon  purposes,  opened  a  door  from  the  Palmer  House 
billiard  room  into  said  building,  and  commenced  selling 
liquors  and  cigars  therein.  On  May  11, 1899,  in  the  night- 
time^ the  defendants  closed  up  and  barricaded  the  door  lead- 
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ing  from  the  hotel  oflRce  to  plaintiffs  saloon,  and  cut  off  his 
connection  therewith.  The  plaintiff  brings  this  action  to 
require  the  defendants  to  remove  said  barricade,  and  to  re- 
strain them  from  selling  liquora  and  cigars  in  the  so-called 
^'  Palmer  House  Annex." 

The  defendants  answered,  setting  up  the  lease  to  Match- 
^tte,  admitting  the  closing  up  of  the  door,  the  building  of 
the  "  Annex,"  and  the  sale  of  liquors  and  cigars  therein, 
but  claimed  that  the  so-called  "Annex"  was  not  a  part  of 
the  Palmer  House  Block,  and  was  not  covered  by  the  stipu- 
lation in  plaintiffs  lease.  The  defendant  Taylor  answered, 
denying  any  interest,  and  alleging  that  he  was  merely  an 
employee  and  agent  of  the  defendant  Matchette.  Upon  cer- 
tain affidavits,  showing  that  the  name  "Palmer  House  Block" 
was  confined  to  the  building  itself,  and  did  not  cover  any  of 
the  adjacent  land  owned  by  Carey^  and  upon  the  answers 
of  the  defendants,  a  motion  was  made  to  dissolve  the  tem- 
porary injunction  obtained  by  plaintiff,  restraining  them 
from  selling  liquors  or  cigars  in  the  "  Annex."  A  counter 
motion  was  made  by  plaintiff  for  judgment  upon  the  plead- 
ings. The  latter  motion  was  granted,  and  from  the  judg- 
ment so  entered  the  defendants  have  appealed. 

For  the  appellants  there  was  a  brief  by  Bloodgood^  Kemper 
•cfe  Bloodgood^  attorneys,  and  Jackson  B,  Kemper  and  H.  H. 
Jlayden^  of  counsel,  and  oral  argument  by  Mr.  Hayden. 

For  the  respondent  there  was  a  brief  by  Edward  S.  Bragg ^ 
-and  oral  argument  by  John,  L  Thompson. 

Babdbbn,  J.  The  plaintiff's  motion  for  judgment  ought 
not  to  have  been  granted  unless  it  can  be  said  that  every 
fact  essential  to  his  entire  cause  of  action  has  been  alleged, 
4ind  has  not  beeq  put  in  issue  by  the  defendants^  answers. 
By  his  complaint  the  plaintiff  seeks  to  have  the  barricade 
-erected  by  defendants  at  the  rear  door  of  his  saloon  removed, 
■and  also  to  restrain  the  sale  of  liquors  and  cigars  in  the  so- 
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called  "Annex."  The  first  ground  of  relief  rests  upon  the 
implied  covenant  of  quiet  enjoyment  of  the  leased  premises, 
and  the  other  upon  the  positive  covenants  contained  in  his 
lease,  giving  him  the  exclusive  right  of  sale  of  liquors  and 
cijjars  in  the  Palmer  House  Block.  Whether  any  ground 
for  relief  exists  as  to  the  first  question  suggested  depends 
upon  the  facts  alleged  regarding  the  leasing  of  the  premises. 
The  premises  covered  by  the  lease  are  mentioned  as  the 
"  saloon  or  bar  room  of  the  Palmer  House,"  including  the 
card  rooms  contiguous  thereto;  also,  a  coal  bin  in  the  base- 
ment, and  space  therein  for  his  ice  box  and  for  the  storage 
of  liquors.  It  appears  that  at  the  time  the  original  lease 
was  made  the  office  and  guest  room  of  the  hotel  were  on  the 
second  floor  of  the  hotel  building,  somewhat  remote  from 
the  room  in  question.  It  is  not  clear  from  the  complaint 
just  how  they  were  connected,  although  there  is  an  allega- 
tion that  there  was  interior  communication  thereto  from  the 
office  of  the  hotel.  By  subsequent  allegations  of  the  com- 
plaint it  appears  very  clearly  that  the  passageway  leading 
to  the  door  that  was  closed  up  was  not  in  existence  at  the 
tfme  the  original  lease  was  made.  It  is  alleged  that,  as  an 
inducement  for  plaintiff  to  enter  into  a  lease  for  said  room, 
Carey  represented  that  it  was  his  purpose  to  bring  the  hotel 
office  and  reception  room  for  guests  to  the  lower  floor  of  the 
building,  "  and  by  a  door  counect  the  said  office  and  recep- 
tion room  immediately  with  the  said  Palmer  House  saloon 
or  bar  room."  It  is  also  further  alleged  that  down  to  May  11, 
1899,  Carey  fully  complied  with  the  terms  of  said  lease,  '*and 
also,  in  the  years  1897  and  1898,  made  the  changes  in  the 
inner  construction  in  said  hotel,  and  brought  the  office  and 
reception  room  for  guests  down  from  the  second  floor  to 
the  ground  floor,  in  the  room  next  adjoining  the  rooms  leased 
to  the  plaintiff,  constructing  a  passageway  between  the  said 
rooms,  and  placing  only  a  partial  screen,  by  a  swinging  door 
with  a  large  glass  panel,  with  the  sign '  Bar '  painted  thereon^ 
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across  the  same,  opening  in  and  out  upon  a  swinging  hinge." 
Whether  this  was  done  and  completed  prior  to  the  renewal 
of  the  lease  on  July  1,  1898,  the  complaint  fails  to  state. 
It  is  evident  from  the  terras  of  the  lease  that  the  proximity  of 
the  room  leased  to  plaintiff  to  the  adjoining  rooms  of  the 
hotel  was  a  matter  of  importance  to  the  parties,  and  bore 
a  direct  relation  to  the  value  of  the  leasehold.  When  the 
lease  was  renewed  in  1898,  the  plaintiff  was  entitled  to  the 
enjoyment  of  his  leasehold  interest  with  the  appurtenances 
of  ingress  and  egress  as  they  then  existed.  In  other  words, 
when  a  person  leases  a  room  in  a  building,  with  doors  and 
passageways  so  connected  with  other  rooms  as  to  be  essen- 
tial to  the  use  and  enjoyment  of  the  one  leased,  the  law  im- 
plies a  covenant  that  such  use  shall  not  be  interfered  with 
during  the  continuance  of  such  term.  The  appurtenances 
of  ingress  and  egress,  essential  to  use  and  reasonably  within 
the  contemplation  of  the  parties  at  the  time  of  the  leasing, 
are  as  much  a  part  of  the  estate  conveyed  as  the  room  itself, 
and  any  interference  therewith  is  an  invasion  of  the  rights 
of  the  lessees  for  which  the  law  affords  a  remedy.  But  the 
implied  covenant  of  quiet  enjoyment  only  applies  to  condi- 
tions in  existence  at  the  time  of  the  leasing.  It  does  not 
extend  to  things  not  in  esse  at  the  time  of  the  demise. 
1  Taylor,  Landlord  ife  T.  §  256.  The  statute  (sec.  2204,  Stats. 
1898)  to  the  effect  that  no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate,  whether  such  conveyance  contain 
special  covenants  or  notj  does  not  apply  to  leasehold  estates. 
This  is  the  rule  now  established  in  Jfew  York,  from  which 
our  statute  was  taken,  although  a  different  conclusion  was 
first  arrived  at.  Jfew  York  v.  Mabie^  13  N.  Y.  151.  If  the 
door  and  passageway  in  question  existed  at  the  time  the 
lease  was  renewed,  and  were  essential  to  the  proper  use  and 
enjoyment  of  the  estate  conveyed,  the  right  to  such  use  was 
more  tharf  a  mere  privilege  or  easement.  It  becomes  a  part 
and  parcel  of  the  leasehold  interest,  binding  upon  the  lessor 
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or  his  grantees.  Plaintiff  being  in  possession  of  the  rooms 
at  the  time  Match^tte  took  his  lease  of  the  hotel  building,  the 
latter  was  charged  with  notice  of  tlie  plaintiflF's  rights  and 
interests  in  the  premises,  and  could  claim  no  greater  privi- 
leges than  his  lessor.  First  Nat  Bank  v.  Chafee^  98  AVis.  42, 
and  cases  cited.  Our  great  difficulty  has  been  to  determine 
what  the  precise  conditions  were  at  the  time  the  lease  was 
renewed.  It  is  quite  certain  from  the  complaint  that,  at  the 
time  the  original  lease  was  made,  the  door  and  passageway 
in  controversy  were  not  in  existence.  The  allegation  of  the 
complaint  that  the  cliangcs  in  the  inner  construction  of  the 
hotel  were  made  and  the  office  brought  down  to  the  first 
floor  "  in  the  years  1897  and  1898  "  is  not  an  allegation  that 
the  door  and  passageway  existed  when  the  lease  was  re- 
newed. The  plaintiff  bases  his  right  to  relief  upon  his  lease, 
and,  unlesssomerightexpressly  or  impliedly  granted  thereby 
has  been  invaded,  he  has  no  legal  ground  of  complaint.  If  the 
door  and  passageway  were  constructed  after  the  lease  was 
renewed,  the  use  of  them  by  plaintiff  was  merely  permissive, 
and  could  be  revoked  at  any  time,  so  far  as  any  covenant 
in  the  lease  is  concerned.     To  entitle  the  plaintiff  to  a  judg- 

• 

ment  requiring  the  removal  of  the  barricade  to  the  door,  the 
complaint  should  have  alleged  with  definiteness  the  precise 
condition  of  things  at  the  time  of  the  renewal,  or  proof  should 
have  been  taken  so  that  the  court  could  have  been  advised 
of  the  facts  as  a  basis  for  judgment.  The  failure  to  furnish 
such  basis,  either  by  definite  allegation  or  proof,  is  fatal  to 
the  judgment  rendered. 

The  Other  feature  of  the  case  relates  to  plaintiff's  right 
to  an  injunction  restraining  the  sale  of  liquors  and  cigars  in 
the  so-called  "Palmer  House  Annex."  Defendants'  conten- 
tion is  that  the  restriction  in  the  lease  cannot  be  construed 
to  cover  the  addition  made  to  the  "  Palmer  House  Block  " 
after  the  lease  was  executed.  The  exclusive  right  of  sale  of 
the  commodities  mentioned,  granted  plaintiff  by  his  lease^ 
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was  a  valuable  one.  Such  right  was  recognized  in  the  leas© 
of  the  hotel  from  Carey  to  Matchette^  in  which  the  latter 
bound  himself  not  to  sell  the  same,  or  permit  them  to  be 
sold,  in  the  hotel,  except  as  he  might  secure  plaintiff's  lease. 
Matchette  knew  of  plaintiff's  rights,  and  recognized  them 
so  far  as  to  make  the  pledge  above  referred  to.  Such  being 
the  case,  it  is  immaterial  to  determine  whether  the  cove- 
nant in  plaintiff's  lease  is  such  as  to  run  with  the  land.  The 
defendants  claim,  however,  that  the  grant  of  the  exclusive 
right  to  sell  in  the  "  Palmer  House  Block"  ought  not  and 
cannot  be  construed  to  cover  the  addition  subsequently 
built.  The  building  of  the  addition  was  a  mere  subterfuge 
to  avoid  the  consequences  of  the  restrictions  in  the  leases. 
The  Annex  became  and  is  a  component  part  of  the  hotel 
building..  One  of  its  walls  is  one  of  the  walls  of  the  hotel, 
without  which  the  Annex  could  have  no  existence.  It  is 
directly  connected  with  the  main  building  by  proper  doors 
and  entrances.  If  it  were  entirely  disconnected  with  the 
hotel  building,  we  should  be  compelled  to  say  that  the  lan- 
guage of  the  plaintiff's  lease  could  not  be  construed  to  cover 
lands  outside  of  the  building  known  as  the  "  Palmer  House 
Block."  But  when  the  added  structure  became  an  integral 
part  of  the  block,  so  constructed  and  designed  to  be  such, 
the  covenant,  being  continuing,  should  be  construed  to 
cover  the  block  in  its  entirety,  in  whatever  shape  it  may  be, 
during  the  life  of  the  lease.  The  law  will  not  uphold  a 
mere  trick  or  subterfuge  admittedly  adopted  to  defeat  the 
plaintiff's  rights.  The  denial  of  the  motion  to  dissolve  the 
injunction  needs  no  justification,  any  further  than  a  state- 
ment of  the  facts. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings according  to  law. 

By  the  Court —  So  ordered. 
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Baboock,  Administratrix,  Eespondent,  vs.  The  Chicago  & 
Northwestern  Railway  Company,  Appellant. 

May  18  — June  21,  1900. 

Railroads:  Eminent  domain:  Recovery  for  land  taken  without  con^ 
demnation:  Estoppel:  Petition:  Description  of  tlie premises:  Juris- 
diction: Necessity  of  the  taking, 

1.  A  railroad  company  constructed  its  roadbed  so  that  a  portion  of  the 

embankment  extended  onto  the  premises  of  plaintiff's  intestate, 
and  maintained  the  same  for  five  years  without  objection.  Mean- 
while the  intestate  sold  the  premises,  and  accejited  the  price  they 
brought  ill  that  condition,  reHerviug  iiis  claim  against  the  company. 
Heldf  that  liis  right  to  obtain  compansation  for  the  injury  to  his 
premises  under  sec.  1852,  Stats.  1898,  had  become  irrevocable,  and 
was  not  defeated  by  the  act  of  the  railroad  company  in  removing 
all  parts  of  its  embankment  from  the  limits  of  said  premises. 

2.  In  a  proceeding  by  a  landowner  to  recover  compensation  for  land 

over  which  a  railroad  had  constructed  its  road  without  having 
acquired  title,  the  allegations  of  the  petition  are  to  be  liberally 
construed,  so  far  as  is  consistent  with  reasonably  certainty  of  in- 
formation. So  construed,  a  petition,  alleging  the  construction  of 
defendant's  track  over  an  ascertainable  parcel  of  land  belonging 
to  plain tiif,  to  which  was  annexed  a  plat  specifying  courses  and 
distances  with  reference  to  duly  defined  and  recorded  lot  lines,  is 
sufficient  to  confer  jurisdiction  upon  the  court  to  ascertain  and 
adjudge  what  land,  within  the  limits  of  that  described,  had  in  fact 
been  occupied  by  defendant's  construction. 
8.  Although  sec.  1852,  Stats.  1898,  requires  proceedings  thereunder  to 
comply  generally  with  the  provisions  relating  to  condemnation  of 
land  by  railroad  corporations,  a  landowner,  seeking  under  that 
section  to  recover  compensation  for  land  already  taken,  need  not 
allege  or  prove  the  necessity  of  the  taking,  required  by  sec.  1846 
in  condemnation  proceedings  initiated  by  a  railroad  company. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  X.  S.  Gilson,  Circuit  Judge.     Affirmed, 

The  defendant  in  1890  built  a  spur  track  entirely  on  its 
own  land,  which  bounded  a  lot  of  the  plaintiff's  decedent 
on  the  north  and  on  the  east.     In  grading  for  said  track. 
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the  fill  or  embankment  extended  over  a  triangle  in  the  north- 
east corner  of  decedent's  lot  sixteen  feet  long  east  and  west 
by  eight  feet  north  and  south;  and  the  track  was  so  close 
to  his  corner  that,  in  passing  around  the  curve  rapidly,  cars 
might  swing  so  that  the  eaves  raight  overhang  the  northeast 
corner  of  the  decedent's  premises  slightly.  In  1895  the 
plaintiflf's  decedent,  having  meanwhile  sold  his  lot,  reserv- 
ing his  claim  against  defendant,  filed  a  petition,  under  sec. 
1852,  R.  S.  1878,  alleging  his  ownership  of  a  described  lot, 
and  the  construction  and  operation  of  a  spur  track  over  and 
across  the  same  "thirty  feet  wide  on  each  side  of  its  center 
line,  as  shown  by  the  map  attached  to  its  petition  on  file; " 
no  other  description  of  lands  occupied  by  the  defendant 
being  given.  After  trial  the  court  amended  or  corrected 
the  petition  nujic  pro  tunc  by  permitting  to  be  attached 
thereto  a  map  showing  the  location  of  the  defendant's  track 
with  reference  to  the  decedent's  lot  lines,  the  limit  of  the 
thirty-foot  space  mentioned  in  the  petition,  and  also  a  lin3 
marked, "  Foot  of  Grade,"  with  figures  to  indicate  the  dimen- 
sions of  the  portion  of  decedent's  lot  occupied  thereby.  De- 
fendant answered,  denying  that  it  had  constructed  its  track 
upon  any  land  of  the  petitioner,  denying  that  it  had  taken 
or  claimed  any  portion  of  his  land,  or  any  right  or  interest 
therein,  and,  before  the  hearing  for  the  appointment  of  com- 
missioners, removed  its  track  a  few  inches,  so  as  to  exclude 
the  possibility  of  the  eaves  at  any  time  overhanging  deced- 
ent's lot  line,  and  removed  from  within  the  limits  of  deced- 
ent's lot  all  parts  of  its  embankment,  and  all  earth  and 
gravel  cast  thereon,  so  that  at  the  time  of  the  hearing  no 
l>art  of  the  embankment  or  roadbed  of  the  defendant  was 
upon  the  lot  in  question.  The  court  found  these  facts  sub- 
stantially as  above  stated,  and,  as  conclusions  of  law,  that 
there  had  been  an  actual  taking  of  a  portion  of  the  petition- 
er's lot,  consisting  of  a  right-angle  triangle,  extending  from 
the  northeast  corner  of  said  lot  on  the  east  line  thereof  south 
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for  a  distance  of  eight  feet,  and  extending  west  on  the  north 
line  of  said  lot  a  distance  of  sixteen  feet,  the  hypotenuse  of 
said  triangle  being  a  right  line  between  the  limits  of  said 
points  at  the  south  and  west  lines  of  said  lots,  respectively, 
and  appointed  commissioners,  who  made  an  award,  from 
which  the  defendant  appealed  to  the  circuit  court,  and  on 
that  appeal  judgment  was  entered  in  favor  of  said  petitioner 
for  S250  damages,  and  $115  costs  and  expenses  of  the  pro- 
ceeding. The  judgment  recites  that  the  defendant,  before 
trial  in  the  circuit  court,  moved  to  dismiss  the  proceedings 
for  want  of  jurisdiction,  and  in  consequence  of  alleged  de- 
fects in  the  petition.  From  the  judgment  so  entered  the 
defendant  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  Fish^  Carey ^  Upham 
&  Blacky  attorneys,  and  Edward  M.  Hyzer^  of  counsel,  and 
oral  argument  by  John  T.  Fish, 

For  the  respondent  there  was  a  brief  by  Edward 8,  Bragg^ 
and  oral  argument  by  John  L  Thompson. 

Dodge,  J.  By  a  long  line  of  decisions,  commencing  with 
an  intimation  in  Buchner  v,  CI,  M\  i&  N.  W.  R.  Co.  56  Wis. 
403,  collected  and  cited  in  Frey  v.  i?.,  8,  8.  <&  A.  R.  Co.  91 
Wis.  309,  and  followed  in  Hooe  v.  (7.,  M,  <&  8t  P.  R.  Co.  98 
Wis.  302,  and  KuU  v.  C  cfe  N.  W.  R.  Co.  101  Wis.  54,  the 
force  and  effect  of  sec.  1852,  Stats.  1898,  has  become  fully 
established,  to  the  extent  that  construction  of  its  track  by  a 
railway  company  over  the  land  of  another,  when  consented 
to,  either  expressly  or  by  tacit  acquiescence,  irrevocably 
transfers  from  the  owner  to  the  company  the  permanent 
right  of  occupation  for  operating  purposes,  leaving  to  the 
former  owner  only  the  right  to  obtain  compensation  in  the 
manner  specified  in  that  section.  Under  this  construction, 
railroad  companies  have  enjoyed  immunity  from  harassment 
by  actions  in  ejectment  or  for  trespass,  and  from  suits  for 
injunction,  and  have  been  relieved  from  all  liability,  after 
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six  years  from  the  time  of  the  construction  of  the  track. 
With  such  immunity  they  must  accept  the  liability  which 
the  statute  imposes,  namely,  that  of  compensating  the  former 
owner  for  the  injury  resulting  from  the  taking  away  of  the 
rights  so  vested  in  the  railroad  company.  The  conclusions 
reached  in  these  authorities  are  in  no  wise  in  conflict  with 
the  rule  of  law  urged  by  app3llant's  counsel,  and  sustained, 
by  numerous  citations,  commencing  with  Driver  v.  W.  JJ,  R, 
Co,  32  Wis.  569, —  that  a  railway  company,  having  insti- 
tuted condemnation  proceedings,  may  discontinue  them. 
That  rule  rests  on  the  right  of  any  litigant  originating  a 
suit  to  terminate  it  when  no  interests  or  rights  will  be  im- 
paired by  such  termination.  Manitowoc  cfe  Z.  W.  R.  Co.  v, 
Stolse,  101  Wis.  93;  State  ex  reL  Milwaukee  v.  Ludwig^  100 
Wis.  226;  Chicago,  St  L,  &  W.  R.  Co,  v.  Gates,  120  111.  86. 
The  rule  adopted  under  sec.  1852  is  predicated  upon  the 
completed  act  of  construction  done  by  the  railroad  company 
and  acquiesced  in  by  the  owner,  while  the  rule  oiihe Driver 
Case  is  predicated  upon  the  incompleteness  of  the  proceed- 
ing, so  that  rights  have  not  already  vested. 

This  court  has  been  prompt  to  hold  the  landowner  irre- 
vocably bound  by  silence,  sometimes  for  a  very  short  period. 
Thus,  in  Buchiier  v.  (7.,  M.  dc  N,  W.  R,  Co.,  supra,  the  pro- 
test of  the  landowner' came  only  about  a  month  after  the 
act  of  the  railroad  company  in  constructing  its  track ;  but 
he  was  held  to  be  already  deprived  of  his  rights  in  the  real 
estate,  and  of  all  his  rights  of  action,  except  that  for  com- 
pensation under  the  statute. 

The  only  exception  or  limitation  of  the  rule  of  the  line  of 
cases  above  referred  to  is  presented  in  Morris  v.  W.  M.  R, 
Co.  82  Wis.  541,  where  it  was  held  that  the  circumstances 
might  so  entirely  refute  the  purpose  to  construct  the  track 
over  the  premises  of  another,  and  might  so  fully  show  that 
a  slight  invasion  of  his  premises  was  by  mistake,  that,  if 
promptly  remedied,  the  inference  of  a  completed  transfer 


284  SUPREME  COURT  OF  WISCONSIN.         [107 

Babcook  vs.  The  Chicago  &  Northwestern  R.  Ca 

of  the  right  aeed  not  arise,  but  it  might  be  treated  as  a  mere 
trespass.  That  prioeiple  is  not,  and  need  not  be,  at  ail  ques- 
tioned in  reaching  the  decision  in  this  case,  which  presents 
facts  and  circumstances  so  radically  different  as  not  to  in- 
volve it.  Here  the  construction  of  appellant's  track  ex- 
tended some  eight  feet  in  one  direction  and  sixteen  in 
another,  onto  respondent's  premises.  It  had  remained  there 
for  a  period  of  five  years,  with  no  suggestion  that  even  the 
original  construction  was  done  under  any  mistake;  and 
meanwhile  the  lot  owner  had  acted,  as  he  had  a  right  to  do, 
on  the  assumption  that  the  railroad  company  had  constructed 
its  road,  intending  the  legal  results.  He  had  sold  his  prem- 
ises with  that  burden  upon  them,  and  accepted  the  price 
which  they  would  bring  in  that  condition.  His  injury  from 
the  construction  is  irrevocable.  It  cannot  be  adequately 
compensated  in  trespass,  ejectment,  or  by  injunction.  Nor 
is  he  relieved  from  that  injury  by  the  act  of  the  appellant 
in  now  withdrawing  its  tracks  from  his  premises.  That 
results  in  benefit  to  his  grantee,  but  does  not  enable  him  to 
recover  from  that  grantee  the  reduction  in  price  in  all  prob- 
ability accorded  by  reason  of  the  existence  of  this  burden 
upon  the  premises.  Surely,  maintenance  of  its  track  by  the 
railroad  company  for  five  years,  without  protest  from  the  lot 
owner,  brings  the  present  case  fully  within  the  rule  of  Frey  v. 
2>., .9.  S.dbA,  R,  Co.  91  Wis.  309,  and  Kuhl  v.  a  cfi  N,  W,  li.  Co. 
101  Wis.  54;  and  especially  must  the  situation  have  become 
irrevocable  where  the  lot  owner  has,  as  in  the  present  case, 
materially  changed  his  position  in  reliance  upon  it.  It  is 
not  necessary  in  this  case  to  decide  at  what  moment  the 
transfer  of  rights  becomes  irrevocable,  so  that  the  real-estate 
rights  have  passed  to  the  company,  and  the  statutory  cause 
of  action  in  implied  or  quasi-contrsict  is  all  that  remains  to 
the  landowner.  What  we  do  hold  is  that  the  lapse  of  five 
years,  accompanied  by  such  change  of  situation  as  in  fair- 
ness and  equity  should  work  an  estoppel,  attains  that  result. 
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Appellant  challenges  jurisdiction  for  certain  alleged  de- 
fects in  the  petition:  first,  in  that  the  description  of  the 
land  occupied  by  it  is  insufficient;  and,  secondly,  in  that  the 
necessity  of  the  taking  is  not  alleged.  As  to  the  first  ob- 
jection, we  deem  the  petition  sufficient  to  inform  appellant 
that  petitioner  claimed  that  it  had  constructed  its  track  over 
an  ascertainable  parcel  of  land  belonging  to  hira,  which  in- 
cluded that  found  by  the  court  to  have  been  so  taken  and 
occupied.  The  plat  forms  a  part  of  the  petition,  and  thereon 
are  spacified  courses  and  distances,  with  reference  to  the 
duly  defined  and  recorded  lot  lines.  Under  our  statutes 
(sees.  2668,  2669,  2829,  2830,  Stats.  1 898),  the  allegations  of 
the  petition  are  to  be  treated,  not  with  the  technical  nicety 
of  an  indictment  at  common  law,  but  with  favorable  intend- 
ment, so  far  as  consistent  with  reasonable  certainty  of  in- 
formation to  the  opposite  party  and  to  the  court.  So  treated, 
this  petition  is  sufficient  at  least  to  confer  jurisdiction  upon 
the  court  to  ascertain  and  adjudge  what  land,  within  the 
limits  of  that  described,  has  in  fact  been  occupied  by  the 
appellant's  construction. 

The  second  objection  has,  in  effect,  already  been  over- 
ruled by  this  court,  in  Chicago^  M.  <&  St.  P.  li,  Co,  v.  Rich- 
ardson^  86  Wis.  154.  The  proceeding  under  sec.  1852,  while 
required  to  comply  generally  with  that  under  sec.  1846, 
must  of  necessity  differ  therefrom,  and  be  relieved  from  some 
of  the  requirements  thereof  by  reason  of  the  dilBferent  situa- 
tion,—  especially  so  when  the  petition  emanates  from  the 
property  owner  seeking  redress  for  acts  already  done  by  the 
railway  company.  It  would  be  incongruous  to  permit  the 
latter  to  deny  necessity  of  its  taking,  or  to  insist  on  allega- 
tion or  proof  by  the  other  party,  when  the  whole  proceed- 
ing rests  on  its  own  acts,  affirming  such  necessity  in  the  most 
unambiguous  manner. 

By  the  Court — Judgment  affirmed. 
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EvA.N8,  Appellant,  vs.  Eector  and  another,  Garnishees,  Re- 
spondents. 

May  18  —  June  21, 1000, 

•Oarnishment:  Filing  of  pleadings:  Trustees:  Liability  cu  garnishees: 

Contingent  interest:  "  In  cnstodia  legia" 

1.  Plaintiff  moved  to  strike  out  the  answers  of  garnishees,  upon  which 
he  had  elected  to  take  issue,  for  the  reason  that  they  had  not  been 
properly  filed  as  required  by  sea  2664,  Stats.  1898  (prescribing  tliat 
pleadings  shall  be  filed  before  the  commencement  of  the  fii'st  term 
of  court,  after  their  service,  in  which  the  action  is  noticed  for 
trial).  On  the  hearing  of  such  motion  it  appeared  that  the  answers 
had  been  filed  on  the  first  day  of  the  first  term  after  the  action 
had  been  duly  noticed  for  trial  Held  that,  in  the  absence  of  any- 
thing in  the  record  to  indicate  that  such  answers  were  not  filed 
before  the  opening  of  court  on  that  day,  and  in  view  of  the  court's 
order  on  such  motion  that  they  be  permitted  to  stand  and  a  find- 
ing that  the  action  duly  came  on  to  be  heard,  there  was  no  error 
in  refusing  the  motion. 

.2.  By  the  terms  of  a  will  G.  was  given  a  sum  of  money,  but  in  case  ten 
years  should  elapse  without  advices  as  to  his  existence  the  sum 
was  to  be  divided  between  R.  and  A.,  who  were  appointed  trustees 
of  the  fund  by  the  proper  county  court,  required  to  account  tliere- 
for  to  such  court,  and  gave  bonds  for  the  faithful  performance  of 
the  trust.  No  advices  having  been  received  from  G.  for  about  six 
years,  plaintiffs  brought  suit  against  G.  and  garnished  R.  and  A. 
Held,  that  G.  had  no  vested  interest  in  or  absolute  right  to  the 
fund  at  the  time  of  the  service  of  the  garnishee  process,  and  that, 
under  sec  2768,  Stats.  1898  (providing  that  a  garnishee  shall  not  bo 
liable  as  such  for  property  in  his  possession,  unless  the  right  of  the 
principal  defendant  thereto  was  absolute  at  the  time  of  the  service 
of  the  garnishee  process),  the  garnishees  were  not  liable. 

S.  Under  a  will,  a  sum  of  money  was  given  to  G.,  but  .to  go  to  R  and 
A.  in  case  no  advices  of  G.*s  existence  should  be  received  within 
ten  years,  and  R  and  A.  were  duly  appoint.ed  trustees  thereof  by 
the  proper  county  court,  and  gave  bonds  to  such  court  for  the 
faithful  execution  of  the  trust  as  directed  by  the  court  Held, 
that  such  fund  is  in  the  custody  of  the  law  and  under  the  control 
-of  the  court,  and  cannot  be  reached  by  garnishment  of  such  trustees. 
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Appeal  from  a  judgment  of  the  county  court  of  Fond  du 
Lac  county:  A.  E.  Riohtke,  Judge.     Affirmed, 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
E.  Blewett. 

For  the  respondents  there  was  a  brief  by  GIffin  dk  Suther- 
landj  and  oral  argument  by  D.  D.  Sutlverland. 

Cassodat,  C.  J.  This  action  was  commenced  in  the  county 
court  November  22, 1898,  to  recover  a  balance  of  §95.92  due 
upon  a  promissory  note  executed  by  the  principal  defendant, 
Elmer  D.  Griswold,  March  24,  1891,  and  the  defendants 
Marcdla  E.  Rector  and  Almeda  E.  Atkins^  as  trustees  of 
Elmer  D.  Griswold,  were  garnislied.  The  oITicer  having 
returned  his  inability  to  make  service  of  the  summons  on  the 
defendant  Elmer  D.  Griswold,  for  the  reason  that  he  could 
not  be  found,  nor  his  whereabouts  ascertained,  service  thereof 
was  made  in  form  upon  him  by  publication. 

The  garnishees  answered  to  the  effect:  That  thoy  were  the 
trustees  of  the  defendant  Elmer  D.  Griswold.  That  their 
father  died  September  2,  1895,  leaving  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  November  5,  1895. 
That  the  third  clause  of  the  will  read  as  follows:  "To  my 
beloved  son  Elmer  D.  Griswold  1  give  and  bequeath  one 
hunJred  dollars,  he  having  already  received  at  least  thirteen 
hundred  dollars  more  of  my  estate  than  either  of  my  daugh- 
ters. As  I  have  not  seen  nor  heard  from  ray  son  Elmer  for 
5Qveral  years  last  past,  should  a  period  of  ten  years  elapse 
without  advices  as  to  his  existence,  then  the  one  hundred 
<lollars  aforesaid,  intended  for  my  son  Elmer,  shall  be  equally 
divided  between  my  two  daughters,  Marc,eUa  E.  Rector  and 
Almeda  E.  Atkins:^  That  October  16,  1896,  the  county 
-court  made  an  order  in  the  matter  of  such  estate  in  effect 
reciting  the  clause  of  the  will  quoted,  and  that  the  estate 
was  about  to  be  closed  up  and  settled,  and  for  the  purpose 
of  closing  and  settling  the  same  it  was  therein  ordered  that 
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Marcella  E.  Rector  and  Almeda  E.  Atkins  be,  and  they  were 
thereby,  "  nominated  as  trustees  of  said  legacy  of  §100,"  and 
such  trustees  were  thereby  ordered  to  file  a  bond  for  the 
faithful  execution  of  such  trust,  as  therein  directed;  that,  if 
Elmer  D.  Griswold  should  be  found  within  the  period  of  ten 
years  from  the  date  of  the  admission  of  such  will  to  pro- 
bate, then  such  trustees  pay  over  to  him  the  $100  so  held  in 
trust,  but  that,  if  he  should  not  be  found  within  that  period, 
then  such  trustees  divide  the  same  between  themselves,  and 
make  due  report  thereof  to  the  court;  that  upon  the  filing 
of  such  bond  letters  of  trust  should  be  issued.  That  such 
bond  was  thereupon  filed,  and  such  letters  of  trust  issued. 
That  the  whereabouts  or  existence  of  Elmer  D.  Griswold 
was  unknown.  That  the  ten  years  bad  not  elaps^il.  That 
such  trustees  held  such  $100  in  trust  as  aforesaid.  That 
neither  they  nor  either  of  them  was  indebted  to  him,  nor 
had  in  her  or  their  possession  any  property  belonging  to 
him,  or  in  which  he  had  any  interest. 

The  plaintiff  thereupon  elected  to  take  issue,  and  did  take 
issue,  with  such  answers,  and  each  of  them.  The  issues  thus- 
formed  between  the  garnishees  and  the  plaintifif  were  tried 
by  the  court,  and  at  the  close  of  the  trial  the  court,  on  July 
10,  1899,  found,  in  effect,  the  facts  as  stated,  and  that  for  six 
years  prior  to  that  time  the  whereabouts  of  Elmer  D.  Gris- 
wold were  unknown  to  such  trustees,  or  either  of  them,  or 
any  one,  and  that  during  that  time  nothing  had  been  learned, 
and  no  advices  had  been  received,  of  his  existence;  and  as 
conclusions  of  law  the  court  found  that  such  garnishees  were 
not  liable.  From  the  judgment  entered  thereon  accordingly 
the  plaintiff  brings  this  appeal. 

Error  is  assigned  because  the  court  refused  to  strike  out 
the  answers  of  the  garnishees.  It  appears  from  the  record 
that  the  garnishees,  respectively,  served  their  answers  De- 
cember 9,  1898;  that  on  the  same  day  the  plaintiff  served 
his  election  to  take  issue  with  such  answers,  and  the  same 
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was  filed  January  10, 1899;  that  April  15, 1899,  the  plaint- 
iff served  on  the  attorneys  for  the  garnishees  notice  for  tak- 
ing the  depositions  of  two  witnesses,  April  27, 1899,  at  Tracy, 
in  Lyons  county,  Minnesota;  that  April  26, 1899,  the  plaint- 
iff served  notice  of  the  trial  of  the  action  on  the  attorneys 
for  the  garnishees;  that  April  27, 1899,  such  depositions  were 
taken;  that  the  terra  of  the  court  commenced  May  8,  1899. 
At  the  commencement  of  that  term  of  the  court,  counsel  for 
the  plaintiff  moved  to  strike  out  tl^e  answers  of  the  gar- 
nishees,  for  the  reason  that  they  had  "  not  been  properly 
filed,  as  required  by  statute."  At  the  same  time  counsel  for 
the  garnishees  stated  that  their  answers  had  been  filed  on 
that  day,  and  asked  that  such  filing  be  permitted  to  stand, 
and  such  request  was  then  and  there  granted.  There  ia 
nothing  in  the  record  to  indicate  that  such  answers  were  not 
filed  before  the  opening  of  the  court  on  that  day,  and  hence 
"  before  the  commencement  of  the  first  term  "  of  the  court 
after  their  "  service  at  which  the  action  "  was  "  noticed  for 
trial,"  as  prescribed  by  the  statute  (sec.  2664,  Stats.  1898). 
With  the  recital  in  the  findings  that  "the  issues  arising  from 
the  election  to  take  issue  upon  the  answers  of  the  garnishees, 
which  were  made  and  filed  to  the  aflBdavit  for  garnishment 
in  such  action,  having  duly  come  on  to  be  heard  before  the 
court  upon  notice  of  trial  duly  served  by  the  plaintiff,"  and 
after  the  action  taken  by  the  plaintiff,  as  stated,  we  cannot 
hold  that  there  was  any  error  in  refusing  to  strike  out  such 
answers. 

It  requires  no  argument  to  show  that  the  ruling  of  the 
trial  court  may  properly  be  sustained.  Our  statute  fixea 
and  limits  the  liability  of  the  garnishee.  Sec.  2768,  Stats. 
1898.  Under  that  statute  this  court  has  repeatedly  held 
that  "  a  garnishee  is  not  liable  as  such  for  property  in  his 
possession  unless  the  right  of  the  principal  defendant  thereto 
is  absolute  at  the  time  of  the  service  of  the  garnishee  pro- 
cess, nor  for  the  amount  of  a  debt  if  its  becoming  due  de- 
void 107— 19 
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pends  upon  a  contingency."  Edwards  v.  Roepke^  74  Wis. 
571;  Spitz  V.  Tripp,  86  Wis.  25;  VoUmer  v.  C.  cfe  N.  W.  R. 
Co.  86  Wis.  305 ;  Oore  v.  Brucker,  94  Wis.  68.  The  principal 
defendant,  Elmer  D.  Griswold,  had  no  vested  interest  in, 
nor  absolute  right  to,  the  $100  at  the  time  of  the  service  of 
the  garnishee  process.  On  the  contrary,  and  under  the 
clause  of  the  will  quoted,  he  had  no  right  to  it,  and  never 
will  have  any  right  to  it,  unless  within  a  period  of  ten  years 
from  the  probate  of  (he  will  his  existence  shall  become 
known.  If  no  advices  as  to  his  existence  shall  be  received 
during  that  time,  then  the  $100  is  to  become  the  absolute 
property  of  the  two  garnishees.  As  indicated,  the  garnishees 
were  appointed  trustees  by.  the  trial  court  for  the  very  pur- 
pose of  holding  such  fund  until  the  determination  of  such 
contingency.  They  have  given  bond  for  the  faithful  execu- 
tion of  the  trust  as  directed  by  the  court.  They  are  required 
to  report  to  the  court,  and  are  answerable  to  the  court,  and 
can  only  be  discharged  from  such  liability  by  the  court. 
The  fund  is  in  the  custody  of  the  law,  and  under  the  control 
of  the  court.  Manifestly,  such  fund,  in  the  hands  of  such 
trustees,  cannot  be  reached  by  garnishment.  J.  L  Case  T, 
M.  Co,  V.  Miracle,  54  Wis.  295;  Blum  v.  Vcm  Vecht^n,  92 
Wis.  378;  Bowden  v.  ScJiatzeU,  1  Bailey,  Eq.  360,  23  Am. 
Dec.  170;  Marvin  v.  Rawley,  9  Mo.  378,  43  Am.  Dec.  547; 
BulMey  v.  Eckert,  8  Pa.  St.  368,  45  Am.  Dec.  650;  First 
Nat.  Bank  v.  Dunn,  97  N.  Y.  149.  There  is  no  reason  for 
questioning  the  validity  of  the  trust. 

By  the  Court. — The  judgment  of  the  county  court  of  Fond 
du  Lac  county  is  affirmed. 
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Sullivan,  Appellant,  .vs.  Collins,  imp..  Respondent. 
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Pleading:  Amendment  on  trial:  Statute  of  limitations:  Abuse  of  discre-    107        29  li 
tion:  Evidence:  Cross-examination:  Trials:  Insinuations  by  coun-    111       *B80[ 
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1.  Under  sec.  2880,  Stata  1898  (granting  power  to  courts  to  allow  amend- 
ments to  pleadings,  upon  the  trial,  in  furtherance  of  justice  and 
upon  such  terms  as  may  be  just),  it  is  an  abuse  of  discretion  to 
allow  the  statute  of  limitations  to  be  set  up,  by  an  amendment 
upon  the  trial,  without  any  showing  to  excuse  the  delay,  and  with- 
out the  imposition  of  any  terms  or  condition&  Such  a  ruling  is 
not  "  in  furtherance  of  justica" 

"2.  Where,  in  an  action  for  amounts  due  for  rent  and  for  a  suit  of  clothes, 
the  plaintiff  was  examined  simply  as  to  the  sale  of  the  clothes, 
upon  cro8»«xamination  it  is  error  to  allow,  against  objection,  ques- 
tions as  to  the  receiving  of  checks  by  the  plaintiff  from  the  de- 
fendant at  dates  before  the  alleged  sala 

■S,  An  affirmative  defense  of  payment  cannot  be  proven  by  cross-exami- 
nation of  a  party  when  he  has  given  no  testimony  as  to  the  claim 
which  is  alleged  to  have  been  paid.  Language  used  in  Weadock 
V,  Kennedy,  80  Wis.  449,  to  the  effect  that  a  party  may  always  be 
cross-examined  on  the  whole  case  whenever  he  has  testified  as  to 
any  fact  in  the  case,  criticised,  and  held  not  to  imply  intention  to 
depart  from  the  rule  that  the  cross^xamination  of  a  witness  should 
be  confined  to  matters  brought  out  on  the  direct  examination. 

-4.  While  it  is  competent  to  show  by  cross-examination  of  one  party 
that  there  was  ill  feeling  between  himself  and  the  other,  or  that 
trouble  had  occurred  between  them,  and  the  general  character  of 
the  trouble,  it  is  not  competent  for  counsel  to  inject  into  the  case, 
by  statement  and  insinuation,  charges  of  lying,  theft,  and  perjury 
against  the  party  undergoing  cross-examination;  and  in  case  he 
does  so  the  trial  court  distinctly  fails  in  its  duty  unless  it  calls  him 
to  order  at  the  outset  and  stops  the  objectionable  remarks:  the 
mere  sustaining  of  objections,  without  fitting  rebuke,  is  no  ade- 
quate remedy  for  the  evil 

•5.  In  an  action  on  contract,  where  plaintiff's  claim  was  old  and  sub- 
ject to  the- criticism  that  it  was  stale,  but  there  was  enough  tes- 
timony in  its  support  to  entitle  it  to  be  fairly  submitted  to  the 
jury,  an  instruction  that,  if  the  action  was  merely  an  attempt  to 
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defraud,  hinder,  and  oppress  the  defendant,  the  jury  should  find 
for  the  defendant,  is  held  not  justified  by  the  evidence  and  dis- 
tinctly misleading. 
6^  Such  an  instruction,  if  proper  in  any  case,  should  not  be  given  with- 
out a  sufficient  qualification  to  inform  the  jury  that,  if  the  plaint- 
iff has  proven  his  cause  of  action,  he  should  recover  notwithstanding 
his  motive  in  bringing  the  action  was  to  oppress  the  defendant. 


Appeal  from  a  judgment  of  the  circuit  court  for  Fond  dut 
Lac  county:  Michael  Kirwan,  Circuit  Judge.     lieversed. 

This  is  an  action  commenced  November  24,  1897,  to  re- 
cover  the  sum  of  $912,  and  interest,  alleged  to  be  due  for 
the  rent  of  a  store  from  May  14,  1891,  to  April  8, 1893,  and 
also  the  sum  of  $70  alleged  to  be  due  for  an  overcoat  and  a 
suit  of  clothes  delivered  to  one  Gordon  at  the  request  of  the 
defendants.  The  defendant  M.  V.  Sullivan  is  a  brother  of 
the  plaintiff,  John  E,  Sullivan^  and  made  default  in  the  ac- 
tion. The  defendant  M.  Z.  Collins  answered,  admitting  the 
leasing  of  the  store,  and  claiming  that  the  rent  had  been 
paid,  and  denying  any  knowledge  and  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  formings 
the  second  cause  of  action.  At  the  opening  of  the  trial  the 
court  permitted  the  defendant  to  amend  his  answer  without 
terms  by  pleading  the  statute  of  limitations  as  to  that  part 
of  the  rent  which  accrued  prior  to  November  14,  1891.  The 
evidence  on  the  trial  showed  that  the  plaintiff  prior  to  1891 
was,  and  continued  to  be  thereafter,  a  merchant  tailor  in 
the  city  of  Fond  du  Lac;  that  the  defendants  M.  V.  Sullivan 
and  M,  L.  Collins  were  on  the  14th  of  May,  1891,  and  con- 
tinued up  to  the  8th  of  April,  1893,  to  be,  copartners  engaged 
in  a  gentlemen's  furnishing  business  in  the  same  city;  and 
that  during  the  time  from  May  14, 1891,  to  April  8,  1893, 
the  defendants,  as  copartners,  rented  of  the  plaintiff  one  half 
of  the  store  occupied  by  the  plaintiff,  at  a  rental  of  $40  per 
month.  The  claim  of  the  defendant  Collins  was  that  this, 
rent  was  paid.    The  jury  rendered  a  verdict  for  the  defend- 
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unts,  on  which  judgment  was  entered,  and  the  plaintiff  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Giffin  c&  Suther- 
land^ and  oral  argument  by  D.  D.  Sutherland. 

For  the  respondent  there  was  a  brief  hj  EdioardS.  Bragg ^ 
of  counsel,  and  oral  argument  by  John  L  Thompson. 

WiNSLow,  J.  1.  Upon  the  opening  of  the  trial  of  the 
case,  the  court,  upon  oral  application  of  the  defendant,  with- 
out any  fact' being  shown  to  excuse  the  delay,  and  without 
imposing  terms,  allowed  an  amendment  to  the  answer  set- 
ting up  the  statute  of  limitations  as  to  the  six  months'  rent 
which  accrued  between  May  14  and  November  14,  1891. 

The  statute  allowing  amendments  upon  the  trial  is  a 
broad  and  sweeping  one,  and  is  in  very  frequent  use  in  the 
trial  courts.  It  gives  the  trial  court  full  power  to  allow 
amendments  of  the  pleadings  upon <the  trial  "in  furtherance 
of  justice  and  upon  such  terms  as  may  be  just."  Stats.  1898, 
sec.  2830.  The  matter  is  left  to  the  sound  discretion  of  the 
trial  court  to  decide  whether  the  proposed  amendment  is  in 
furtherance  of  justice,  and,  if  so,  upon  what  condition  the 
amendment  is  to  ^be  granted.  With  this  discretion  this 
court  will  not  interfere,  except  in  cases  of  abuse  thereof. 
Illinois  S.  Go.  v.  Budzisz^  106  Wis.  499.  The  rule  has  long 
been  established  in  this  court  that  there  is  a  substantial  dif- 
ference between  such  defenses  as  usury  and  the  statute  of  lim- 
itations and  other  ordinary  defenses,  especially  when  appli- 
cation is  made  to  the  court  for  favor  or  indulgence  by  way  of 
amendment.  Morgan  v.  Bishop^  61  Wis.  407,  and  cases  cited. 
While  the  court  has  the  same  power  to  allow  amendments 
setting  up  such  defenses,  the  question  whether  such  an 
amendment,  setting  up  what  is  considered  a  hard  and  un- 
conscionable defense  and  savors  of  a  harsh  penalty,  is  in 
fact  in  furtherance  of  justice,  is  necessarily  a  very  different 
question  from  that  which  arises  when  application  is  made 
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to  insert  some  minor  allegation  in  a  pleading,  or  set  up  a 
defense  which  goes  to  the  merits  of  the  case.  It  is  believed 
that  the  cases  are  extremely  rare  where  it  would  not  be  an 
abuse  of  discretion  to  allow  such  an  amendment  to  be  made 
upon  the  trial  of  the  case  without  any  showing  to  excuse 
the  delay,  and  without  imposing  some  terms  or  condition. 
The  nearest  approach  to  such  a  case,  perhaps,  is  that  of  Illi- 
nois S.'Co,  V.  BiidzisZj  supra;  but  in  that  there  was  a  show- 
ing of  facts  tending  to  excuse  the  delay,  and,  furthermore, 
the  only  objection  made  was  that  of  want  of  power  in  the 
court  to  permit  the  amendment,  and  it  was  held  that  this 
amounted  to  a  waiver  of  other  objections.  In  the  present 
case,  however,  in  addition  to  the  failure  to  show  any  reason 
for  the  delay,  there  was  an  express  claim  by  the  plaintiff 
that  terms  should  be  imposed.  Under  the  repeated  ruling 
of  this  court  cited  in  the  case  of  Morgan  v.  Bishop^  svpray 
we  are  compelled  to  hold  that  it  was  an  abuse  of  discretion 
to  allow  the  statute  of  limitations  to  be  set  up  by  amend- 
ment upoii  the  trial  without  any  showing  to  excuse  the 
delay,  and  without  the  imposition  of  any  terms  or  condi- 
tions. Such  a  ruling  cannot  be  considered  as  "  in  further- 
ance of  justice." 

2.  Upon  the  opening  of  the  case  the  plaintiff  was  called 
as  a  witness,  and  examined  simply  as  to  the  alleged  sale  of 
the  overcoat  and  suit  of  clothes  by  him  to  one  Gordon,  upon 
the  promise  of  the  defendants  to  pay  for  the  same.  Upon 
cross-examination  the  defendant's  attorney  proceeded  to  ask 
him  numerous  questions  as  to  the  receiving  of  checks  by  the 
plaintiff  from  the  defendant  in  August  and  September,  1891, 
before  the  alleged  sale  of  the  clothes,  and  also  in  the  year 
1892.  These  questions  were  properly  objected  to  as  not 
proper  cross-examination,  but  the  objections  were  overruled. 
It  is  plain  that  the  cross-examination  did  not  relate  to  any 
matter  gone  into  on  the  direct  examination,  but  related 
to  the  affirmative  defense  of  payment  of  the  rent,  and  the 
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plaintiff  had  not  been  examined  as  to  that  cause  of  action 
at  all.  The  rule  is  well  known  that  the  cross-examination 
of  a  witness  should  be  confined  to  matters  brought  out  on 
the  direct  examination.  Norris  v,  Cargill^  57  Wis.  251 ;  Lneck 
V.  Ileider^  87  Wis.  644.  It  is  also  true  that  in  the  discretion 
of  the  court  a  broader  range  of  cross-examination  should 
be  allowed  in  the  case  of  a  witness  who  is  also  a  party. 
3  Jones,  Ev.  §  844.  This  latter  rule  is  most  frequently  ap- 
plied in  cases  of  alleged  fraudulent  transfer  of  property 
where  the  party  has  been  examined  in  chief  as  to  his  own- 
ership of  the  property  in  dispute.  In  such  cases  the  cir- 
cumstances of  the  transfer  may  be  fully  gone  into  as  cross- 
examination.  Kalk  V.  Fielding^  50  Wis.  339;  Weadock  v, 
Kemiedyj  80  Wis.  449.  Language  was  used  in  the  last-named 
case  indicating  that  a  party  may  be  always  cross-examined 
on  the  whole  case  whenever  he  has  testified  as  to  any  fact 
in  the  case,  but  the  case  did  not  involve  that  question,  and 
certainly  there  was  no  intention  to  depart  from  the  well- 
established  rules  above  cited.  Certainly,  an  affirmative  de- 
fense of  payment  cannot  be  proven  by  cross-examination 
when  the  party  has  not  given  any  testimony  as  to  the  claim 
which  is  alleged  to  have  been  paid.  Under  the  circum- 
stances, we  think  the  allowance  of  these  questions,  against 
objection  properly  taken,  was  error. 

3.  Upon  the  cross-examination  of  the  plaintiflF,  the  defend- 
ant's counsel  asked  the  plaintiff  if  there  had  not  been  trouble 
between  himself  and  the  defendant,  and  the  plaintiff  denied 
that  there  had  been  any  trouble.  Thereupon  the  following 
proceedings  took  place:  "  Q.  You  were  a  witness,  were  you 
not,  in  the  case  of  the  state  against  M.  V.  Sullivan,  charged 
with  larceny  in  that  store  from  M,  L.  Collins?  (Objected 
to  as  incompetent  and  immaterial,  and  not  cross-examina- 
tion.) TJie  Court:  What  is  the  object,  General  ?  Oeii.  Bragg: 
I  don't  care  to  tell  the  witness  the  object.  I  think  the  ques. 
tion  is  proper.    We  will  find  before  we  get  through  with 
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the  case  that  it  tarns  entirely  upon  the  question  of  credibil- 
ity; necessary  to  show  the  surroundings  of  all  the  parties 
to  this  deal.  Mr.  SuthMand:  The  only  question  that  is 
before  us,  so  far  as  the  witness  has  testified,  is  the  question 
as  to  whether  these  goods  were  delivered  to  Gordon  at  the 
request  of  M.  V.  Sullivan  and  31,  L.  Collins^  and  if  they 
agreed  to  pay  .for  them.  This  is  the  only  question.  That 
occurred  in  1891  and  1892.  Kow,  what  are  we  going  to 
try?  Gen, Bra(jij:  The  witness  that  swears  to  that  we  say 
lies.  In  order  to  sustain  our  proof  of  this  falsehood  which 
will  be  testified  to  by  the  defendant,  we  seek  to  prove  his 
temperament  and  condition  and  relation  to  his  brother  thief, 
who  has  defaulted  here  for  his  benefit  Mr.  Sutherland : 
I  would  like  that  to  be  taken  down,  and  object  to  such  an 
argument  being  made.  Court:  You  may  finish  your  state- 
ment. (Plaintiff  excepted.)  Gen.  Bragg:  To  show  the  com- 
bination, conspiracy,  joint  interest  of  the  two  to  break  down 
the  character  and  credit  of  the  hostile  establishment,  grow- 
ing out  of  the  identical  litigation.  Mr.  Sutherland:  Now, 
I  renew  the  objection  to  such  argument  being  made  in  the 
presence  of  the  jury,  and  ask  the  court's  ruling  upon  it. 
The  Court:  Of  course,  at  this  stage  of  the  case  I  am  unable 
to  perceive  anything  that  would  justify  one  expression  used 
by  counsel.  Gen.  Bragg:  What  is  that?  The  Court:  I 
don't  want  to  repeat  it.  I  don't  know  what  the  evidence 
may  develop  later  on.  Gen.  Bragg:  I  didn't  use  that  term 
with  reference  to  this  witness.  The  Court:  Coupled  with 
it,  whether  you  intended  it  or  not,  was  another  word,  as  I 
understood,  that  perhaps  you  didn't  intend  to  use.  The 
word  *  brother'  was  coupled  with  some  other  word.  Gen. 
Bragg:  That  is  his  brother;  his  brother.  The  Court:  Yes, 
I  know;  and  the  inference  that  I  drew  from  it  was  that  it 
was  applicable  to  both.  Gen.  Bragg:  No,  not  at  this  stage 
of  the  game.  The  Court:  I  will  sustain  the  objection  to 
this  question  now.     Q.  Your  brother  Michael  V.  was  in- 


Vis.]  JANUAEY  TEEM,  1900.  297 

SaUivan  y&  Collina 

dieted,  was  he  not, —  1  don't  know  but  what  I  shall  make 
another  offensive  remark, —  upon  the  certificate  of  my  friend 
Sutherland  here,  as  court  commissioner,  acting  judicially 
upon  the  evidence?  (Objected  to  as  incompetent,  imma- 
terial, and  not  proper  cross-examination.  Objection  sus- 
tained. Defendant  excepted.)  Q.  Tour  brother  was  in- 
dicted, wasn't  he?  (Objected  to  as  before.)  The  Court: 
If  the  brother  was  a  witness,  you  can  prove  it  either  by  the 
record  or  by  him;  and  until  he  is  a  witness  can  you  do  this? 
Gen.  Bragg:  Yes,  in  order  to  show  motive,  interest,  feeling, 
or  prejudice,  by  showing  that  upon  that  issue  in  that  store 
this  witness  interposed  his  evidence  to  attempt  to  overthrow 
the  evidence  which  settled  the  question  of  guilt,  denied  and 
contradicted  the  testimony  of  the  witness,  and  the  jury 
found  a  verdict  of  guilty.  This  man  was  made  a  party  in 
it  in  covering  the  brother  on  what  he  was  charged.  (Ob- 
jected to  by  the  plaintiff.)  Q,  Tou  were  a  witness  upon  that 
indictment  in  support  of  his  case  ?  (Objected  to  as  not  cross- 
examination,  and  involving  two  questions.  Objection  sus- 
tained. Defendant  excepted.)  Q.  Were  you  not  a  witness 
for  the  defendant  Michael  V.  Sullivan  upon  an  indictment 
against  him  for  larceny  of  goods  of  M.  Z.  Collins  from  the 
store  building  occupied  by  you  and  by  M.  V.  Sullivan  when 
he  was  acting  in  your  employ  as  your  clerk?  (Objected 
to  as  incompetent,  immaterial,  and  not  cross-examination. 
Objection  sustained.  Defendant  excepted.)  Gen.  Bragg: 
I  offer  it  to  lay  the  foundation  for  what  1  shall  argue  with 
reference  to  the  credibility  of  this  witness;  upon  his  inter- 
est and  bias  and  passion.  (Objection  sustained.  Defendant 
excepted.)  Q.  Did  you  not  upon  the  trial  of  the  indictment 
found  against  M.  V.  Sullivan  for  larceny  from  M.  L,  Collins^ 
in  the  same  store  building  occupied  by  you,  and  while  he 
was  your  clerk,  having  access  to  that  store,  testify  as  a  wit- 
ness on  his  behalf  contradicting  the  statements  and  evidence 
of  M.  L.  Collins  of  conversations  had  with  you  pointing  out 
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to  you  goods  which  had  been  so  stolen,  and  which  he  testi-^ 
fied  yoa  Lad  promised  to  have  adjusted,  and  did  you  not 
deny  his  statements  in  totot  (Objected  to  as  incompetent 
and  immaterial,  and  not  proper  cross-examination.  Objec- 
tion sustained.  Defendant  excepted.)  Q.  Were  you  not 
present  in  the  store  occupied  by  you  when  M.  L.  CoUins  at- 
tempted to  take  possession  of  the  property  alleged  purchased 
with  your  knowledge  by  him  from  M.  V.  Sullivan,  and  did 
you  not  then  countenance  and  permit  Tom  Cale  to  stand  as^ 
guard  at  your  door  to  prevent  Collina  from  taking  his  goods, 
and  threatening  him  with  personal  violence  if  he  attempted 
to  do  so?  (Objected  to  as  incompetent,  immaterial,  and 
not  cross-examination.  Objection  sustained.  Defendant  ex- 
cepted.)" 

It  was  entirely  competent  to  show  by  cross-examination 
that  there  was  ill  feeling  between  the  plaintiff  and  defend- 
ant, or  that  trouble  had  occurred  between  them,  and  the 
general  character  of  the  trouble;  but  it  was  not  competent 
for  counsel  to  inject  into  the  case,  by  statement  or  insinuar 
tion,  charges  of  lying,  theft,  and  perjury,  such  as  these. 
Cases  are  not  so  tried,  at  least  in  countries  which  found 
their  jurisprudence  upon  the  English  common  law.  This  court 
has  had  occasion  to  condemn  such  a  manner  of  trying  cases. 
Sutton  V.  a,  St.  P.,  M.  cfe  a  Ji.  Co.  98  Wis.  157.  Kor  ought 
it  to  remain  for  this  court  upon  appeal  to  condemn  such 
tactics.  The  trial  court  should  at  the  outset  have  decisively 
called  counsel  to  order,  and  stopped  such  remarks,  and  it 
distinctly  fails  in  its  duty  when  it  does  not  do  so  at  once 
and  effectively.  The  mere  sustaining  of  objections,  without 
fitting  rebuke,  is  no  adequate  remedy  for  the  evil.  The 
least  that  a  self-respecting  court  can  do  under  such  circum- 
stances is  to  stop  such  practice  in  the  presence  of  the  jury, 
and  not  allow  it  to  proceed  with  simply  a  perfunctory  sus- 
taining of  objections.  When  counsel  thus  throws  into  the 
case  such  charges  and  insinuations,  with  the  added  weight 
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of  his  own  character  and  prestige,  he  does  that  which  na 
lawyer  should  do.  He  tries  his  case  upon  unsworn  state- 
ments and  vilification,  instead  of  evidence,  and  he  obtains- 
a  verdict,  if  at  all,  based,  in  part  at  least,  upon  that  which 
is  not  evidence,  and  which  has  no  proper  place  in  the  trial. 
4.  The  court,  among  other  things,  charged  the  jury  aa 
follows,  and  exception  was  duly  taken  to  the  instruction: 
"If  the  jury  finds  from  the  evidence  that  this  action  is 
merely  an  attempt  to  defraud,  hinder,  and  oppress  the  de- 
fendant Colliii8^l\\(iy  will  find  for  the  defendant."  We  have 
been  unable  to  find  in  the  case,  either  in  the  way  of  evidence 
or  lack  of  evidence,  anything  which  would  justify  the  giv- 
ing of  this  instruction.  While  the  plaintiff's  claim  was  old, 
and  subject  to  the  criticism  that  it  was  stale,  still  there  waa 
certainly  enough  testimony  in  its  support  to  entitle  it  to  be 
fairly  submitted  to  the  jury  for  decision  without  the  impli- 
cation contained  in  this  instruction.  The  propriety  of  such 
an  instruction  in  any  case  may  well  be  doubted.  What  the 
jury  would  understand  by  it  is  certainly  questionable.  It 
may  well  be  that  some  jurymen  would  understand  that,  even 
if  the  plaintiff  had  a  valid  claim  against  the  defendant,  stilly 
if  his  only  object  in  bringing  the  action  was  to  hinder  and 
oppress  the  defendant,  and  otherwise  the  action  would  not 
have  been  brought,  the  plaintiff  could  not  recover.  This  is 
not  the  law.  The  motive  of  the  plaintiff  cuts  no  figure,  if 
he  is  doing  a  lawful  act  (Metzger  v,  Ilochrehiy  antCy  p.  267)^ 
and  the  bringing  of  an  action  upon  a  valid  claim  is  an  en- 
tirely lawful  act.  So  the  test  is,  Did  the  plaintiff  prove  his 
cause  of  action?  If  he  did,  he  should  recover,  whatever  his 
motive;  and,  if  he  did  not,  he  should  not  recover,  not  be- 
cause his  motive  was  bad,  but  because  he  did  not  prove  his 
case.  We  regard  the  instruction  as  it  stands  as  not  justified 
by  the  evidence,  and  also  as  distinctly  misleading.  If  it 
were  to  be  given  in  any  case,  there  should  be  added  to  it  a 
sufficient  qualification  which  would  inform  the  jury  that,  if 
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the  plaintiff  had  proven  his  cause  of  action,  he  could  recover, 
notwithstanding  his  motive  in  bringing  the  action  was  to 
oppress  the  defendant. 

There  are  other  errors  alleged,  but  it  is  believed  that  what 
has  been  said  furnishes  a  sufficient  guide  for  the  retrial  of 
the  case.  It  is  not  a  difficult  or  complicated  case.  The 
issues  are  simple,  and  call  only  for  the  application  of  well- 
established  rules. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


The  State  vs.  Sawell. 

May  18 — June  W,  1900, 

Courts:  Jurisdiction:  Statutes:  Repeal:  RevivdL 

Ch.  112,  Laws  of  1893,  creating  the  municipal  court  of  Douglas  county, 
conferred  on  such  court  exclusive  jurisdiction  in  misdemeanors, 
and  suspended  the  jurisdiction  of  the  circuit  and  superior  courts 
of  that  county  in  such  minor  offensea  Ch.  33,  Laws  of  1893,  gave 
the  superior  court  jurisdiction  concurrent  with  the  circuit  court  in 
prosecutions  for  misdemeanors.  By  ch.  278,  Laws  of  1895,  such 
exclusive  character  of  the  jurisdiction  of  the  municipal  court  was 
taken  away.  Held  that,  since  ch.  112,  Laws  of  1893,  did  not  repeal 
ch.  33,  Laws  of  1893,  but  merely  suspended  it,  it  was  not  a  repeal- 
ing act  within  the  meaning  of  sec.  4973,  Stats.  1898  (providing  that 
no  act  or  part  of  an  act  repealed  by  a  subsequent  act  of  the  legis- 
lature shall  be  deemed  to  be  revived  by  the  repeal  of  a  repealing 
act),  and  therefore  the  removal  of  the  suspension  by  ch.  278,  Laws 
of  1895,  left  ch.  33,  Laws  of  1893  in  full  force  and  restored  the  juris- 
diction of  the  superior  court. 

Reported  from  the  superior  court  of  Douglas  county: 
Charles  Smith,  Judge.  Jp'irst  question  answered  in  the  neg- 
<itivey  the  others  in  the  affirmative. 

Questions  of  law  reported  for  solution  pursuant  to  sec. 
4721,  Stats.  1898.     The  defendant  was  arrested  on  a  war- 
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rant  issued  by  the  county  judge  of  Douglas  county,  Wiscon- 
sin, charged  with  a  misdemeanor.  A  preliminary  examina- 
tion was  held,  resulting  in  the  accused  being  held  for  trial 
before  the  superior  court  of  such  county.  Thereafter  an 
information  was  duly  filed,  following  the  charge  contained 
in  the  complaint,  upon  which  the  defendant  was  arraigned 
before  the  superior  court,  and  to  which  he  then  entered  a 
plea  in  abatement  upon  the  ground  that  the  county  judge 
had  no  jurisdiction  to  issue  the  warrant  for  his  arrest  or  to 
take  any  proceedings  pursuant  thereto ;  and  that  the  only 
court  having  jurisdiction  in  such  cases  in  Douglas  county  is 
the  municipal  court  thereof.  The  plea  was  overruled,  where- 
upon the  defendant  entered  a  plea  of  guilty,  a^id  by  his 
counsel  requested  the  submission  of  the  following  questions 
to  this  court  for  decision:  (1)  Is  exclusive  jurisdiction  to 
hear,  try,  and  determine  cases  of  misdemeanor  arising  in 
Douglas  county,  Wisconsin,  vested  in  the  municipal  court 
thereof?  (2)  Has  the  county  judge  of  Douglas  county  ju- 
risdiction to  issue  warrants  and  hold  preliminary  examina- 
tions in  cases  of  persons  charged  with  misdemeanors,  and 
power  to  hold  such  persons  to  trial  in  the  superior  court  of 
Douglas  county?  (3)  Has  the  superior  court  jurisdiction  to 
render  judgment  against  the  defendant  in  this  case? 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Gen- 
eral^ and  oral  argument  by  R.  F.  Hamilton^  second  assistant 
attorney  general. 

For  the  defendant  the  cause  was  submitted  on  the  brief 
of  C.  B.  Fridley  and  W.  R.  Foley. 

Maeshall,  J.  By  the  law  creating  the  superior  court  of 
Douglas  county  (ch.  33,  Laws  of  1893),  jurisdiction  concur- 
rent with  the  circuit  court  was  conferred  upon  it  in  prose- 
cutions for  misdemeanors.  The  jurisdiction  of  the  circuit 
court,  and  of  the  superior  court,  as  to  such  minor  offenses, 
was  suspended  by  ch.  112,  Laws  of  1893,  conferring  upon 
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the  raunicipal  court  of  Douglas  county  exclusive  jurisdic- 
tion in  such  matters.  By  ch.  278,  Laws  of  1895,  such  ex- 
clusive character  of  the  jurisdiction  of  the  municipal  court 
•was  taken  away,  leaving  its  jurisdiction,  in  cases  of  misde- 
meanor, by  the  literal  sense  of  the  words  used  in  the  law, 
•concurrent,  merely,  with  that  of  the  circuit  and  superior 
•courts. 

The  question  is,  Did  the  mere  change  of  the  law  regard- 
ing the  jurisdiction  of  the  municipal  court,  by  implication, 
restore  the  jurisdiction  of  the  superior  court,  so  far  as  there- 
tofore disturbed  by  the  municipal  court  act?  That  must  be 
answered  in  the  aflSrraative.  True,  we  have  the  following 
statutory  rule  for  determining  the  eflfect  of  a  repeal  of  a 
repealing  act:  "No  act  or  part  of  an  act  repealed  by  a  sub- 
sequent act  of  the  legislature  shall  be  deemed  to  be  revived 
hy  the  repeal  of  such  repealing  act."  Sec.  4973,  Stats.  1898. 
But  that  is  contrary  to  the  common-law  rule  (Maxwell, 
Interp.  Stats.  [3d  ed.],  585),  and  was  early  in  the  history  of 
this  court  construed  as  applying  only  to  cases  strictly  within 
its  provisions, —  cases  of  strict  repeal, —  not  to  a  mere  modifi- 
cation of  a  general  law  by  ingrafting  on  it  an  exception  cov- 
ering some  particular  case  or  class  of  cases.  In  such  circum- 
stances it  was  held  that  the  first  act  was  not  repealed  within 
the  meaning  of  the  statutory  rule  of  construction,  but  merely 
in  part  suspended,  and  that  a  repeal  of  the  legislation  creating 
the  suspension  removes  it,  leaving  the  law  in  force  in  its  full 
scope.  Smith  v.  Hoyty  14  "Wis.  252.  That  rules  the  ques- 
tion under  discussion.  The  act  conferring  exclusive  juris- 
diction, in  cases  of  misdemeanor,  upon  the  municipal  court 
of  Douglas  county,  did  not  repeal  the  law  conferring  juris- 
diction in  like  cases  upon  the  superior  court,  but  merely 
:suspenied  and  superseded  it.  It  was  not  a  repealing  act 
and  not  within  sec.  4973.  Therefore,  by  the  common-law 
rule/  the  removal  of  the  suspension  left  the  superior  court 
act  in  full  force,  according  to  the  literal  sense  thereof. 
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What  has  been  said  in  effect  answers  the  fii*st  question  in 
the  negative,  and  the  other  questions  reported  for  decision 
in  the  aflBrraative.  No  further  discussion  of  the  matter  pre- 
sented seems  to  be  necessary.  The  entire  subject  covered 
by  the  three  questions  might  have  been  covered  by  the  single 
question  of  whether  the  superior  court  of  Douglas  county 
lias  jurisdiction  to  try  cases  of  misdemeanor.  That  being 
answered  in  the  affirmative,  necessarily  the  jurisdiction  of 
the  county  judge  to  hold  preliminary  examinations  in  crim- 
inal cases  is  unaffected  by  the  municipal  court  act,  and  the 
superior  court  has  jurisdiction  to  pass  sentence  on  the  de- 
fendant in  this  case. 

By  the  Court. —  The  first  question  reported  is  answered  in 
the  negative  and  the  others  in  the  affirmative,  and  the  case 
is  remanded  for  further  proceedings  according  to  law. 


CASES  DETERMINED 


AT  TUB 


August  Term,  1900. 


Benne,  by  guardian  ad  litem^  Eespondent,  vs.  Thb  United     ijjt^  ^ 
States  Leather  Company,  Appellant.  ^^  ^^s 

April  10— September  S5,  1900, 

Master  and  servant:  Personal  injuries:  Evidence:  Negligence:  Proxir 
mate  cause:  Instructions  to  jury:  Assumption  of  risk:  **  Precise 
danger:"  Verdict:  Contributory  negligence:  Excessive  damages, 

1.  In  an  action  to  reoover  for  personal  injuries  sustained  by  a  six- 

teen-year-old boy  while  in  the  defendant's  employ,  it  appeared, 
among  other  things,  that  at  defendant's  plant  a  side  track,  separat- 
ing two  of  its  buildings,  was  crossed  by  a  steam  pipe  which  con- 
nected such  buildings;  that  such  steam  pipe  was  three  feet  and  ten 
inches  above  the  top  of  an  ordinary  freight  car,  and  two  feet  and 
nine  inches  above  the  top  of  the  car  in  question,  and  that  plaintiff, 
who  was  assisting  defendant's  engineer  to  switch  a  car  to  a  point 
.  beyond  the  steam  pipe,  had  climbed  to  the  top  of  the  car  to  set  the 
brakes,  when  he  was  struck  in  the  back  by  the  steam  pipe,  knocked 
from  the  top  of  the  car,  and  injured.  Held^  that  it  was  not  error 
to  admit,  against  objection,  evidence  tending  to  prove  that  the 
steam  pipe  in  question  might,  at  small  cost  and  without  injury  to 
its  efficiency,  have  been  raised  so  as  not  to  interfere  with  em> 
ployees  riding  on  top  of  freight  cars. 

2.  Where  the  evidence  in  such  case  was  sufficient  to  support  a  finding 

of  the  jury  to  the  effect  that,  by  placing  the  steam  pipe  so  near 
the  top  of  such  cars,  the  defendant  made  it  unnecessarily  hazard- 
ous for  its  employees  riding  on  the  tops  of  such  cars,  it  was  not 
error  to  submit  to  the  jury,  in  the  general  charge,  the  questions 
whether  the  defendant  was  in  the  exercise  of  ordinary  care  in 
k)cating  its  steam  pipe  where  it  did,  and,  if  negligent  in  that  re- 
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gard,  whether  such  negligence  was  the  proximate  cause  of  the 
injury. 

8.  Plaintiff  had  worked  as  an  errand  boy  for  defendant  about  six 
months  before  the  injury  complained  of»  and  had  helped  defend- 
ant's engineer  do  the  braking  on  cars  switched  to  its  buildings, 
4)ut  had  never  worked  around  machinery  of  any  kind.  The  car 
upon  which  plaintiff  was  riding  was  being  pushed  rapidly  up  a 
grade  and  he  had  climbed  on  top  to  set  the  brakes  when  it  reached 
«  platform  120  feet  beyond  the  pipe  where  the  grade  was  still 
ascending.  He  had  passed  under  said  pipe,  on  box  cars,  eight  or 
ten  times  before,  on  other  tracks,  which  had  no  up  grade,  but 
never  on  the  top  of  the  cars,  and  had  passed  imder  the  pipe  on  the 
track  in  question  only  two  or  three  times,  and  then  when  going  to 
X>oints  beyond  the  platform,  where  there  was  no  up  grade.  His  back 
was  towards  the  pipe,  and  he  did  not  think  of  it,  though  he  knew 
it  was  thera  He  did  not  know  how  high  above  the  ground  or  tlie 
-cars  the  pipe  was,  or  that  the  car  on  which  he  was  riding  was 
higher  than  an  ordinary  car,  and  had  never  been  cautioned  about 
the  pipe,  or  the  care  to  be  used  in  going  under  it  Heldt  that  the 
questions  whether  the  plaintiff  appreciated,  or  ought  to  have 
appreciated,  the  precise  danger  of  riding  upon  the  top  of  the  car 
while  passing  under  the  pipe,  and  whether  the  plaintiff  was  guilty 
of  contributory  negligence,  were  for  the  jury. 

4  In  such  case  it  was  not  error  to  charge  the  jury,  that  **  you  should 
not  only  consider  that  he  knew  the  pipe  was  there,  and  that  if  he 
collided  with  it  he  would  be  injured,  but  you  should  inquire 
whether  he  appreciated,  or  ought  to  have  appreciated,  the  precise 
danger — the  relation  of  the  pipe  to  the  track,  to  the  box  car,  and  its 
distance  from  the  box  car,  and  the  danger  of  passing  under  on 
fiuch  a  car," —  the  effect  of  the  words  "  precise  danger  "  being  to  call 
the  attention  of  the  jury  to  the  particular  danger  of  the  plaintiff 
being  knocked  off  the  car  by  the  pipe,  as  distinguished  from  dan- 
gers generally  by  reason  of  working  in  defendant's  yarda 

&  Nor  was  it  error  to  instruct,  in  sube.tance,  that  if  the  jury  should 
find  that  the  nearness  of  the  pipe  to  the  car  was  a  danger  to 
which  plaintiff  was  exposed  in  the  performance  of  his  duty,  and 
"waa  a  danger  which  was  known  and  comprehended  by  him,  or 
was  so  open  or  obvious  that,  considering  his  age,  intelligence,  ex- 
perience, judgment,  and  discretion,  he  ought,  in  the  exercise  of 
reasonable  care,  to  have  known  it,  then  he  assumed  the  risk. 

m  In  such  a  case  there  was  evidence  showing  that  plaintiff  had  re- 
oeived  general  instructions  about  switching  and  coupling  oars, 
And  defendant's  engineer  testified  that  he  had  warned  him  to 
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keep  off  from  the  tops  of  oars  while  in  motion,  which  testimony 

was  flatly  contradicted  by  plaintiff.    Held,  that  a  finding  that 

plaintiff  had  not  been  warned  to  keep  off  the  tops  of  cars  while 

•    passing  under  the  pipe  in  question  was  supported  by  the  evidence. 

7.  Plaintiff,  a  boy  sixteen  years  of  age,  was  injured  so  that  amputa- 
tion of  one  arm  was  necessary,  and  the  other  dislocated  at  the 
wrist  and  elbow  and  so  broken  and  injured  that  its  use  was  per- 
manently impaired.  He  suffered  much  pain,  though  able  to  be 
about  in  four  or  five  weeks  after  the  injury.  He  received  an 
injury  to  the  head  and  had  difficulty  in  passing  urine,  which 
might  be  due  to  soiAe  local  cause  or  an  injury  to  the  spine  or  brain. 
Prior  to  the  injury  he  was  healthy  and  was  receiving  |1  per  day. 
Held,  that  a  verdict  for  $20,000  damages  was  largely  in  excess  of 
what  was  warranted  by  the  law  and  the  evidence,  and  that  a  new 
trial  should  be  granted  unless  plaintiff  remitted  all  damages  in 
excess  of  $12,000. 

^  Marshall  and  Bardeen,  JJ.,  dissenting,  are  of  the  opinion  that 
the  evidence  showed  that  the  danger  which  menaced  the  plaintiff 
was  so  open  and  obvious,  and  so  well  known  to  him,  that  it  should 
be  said,  as  a  matter  of  law,  that  he  assumed  the  risk  of  accident. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Cate^  Sanhoniy 
Xamoreux  c&  Park,  and  oral  argument  by  G.  W.  Cate  and 
li.  tl.  MacBride. 

For  the  respondent  there  was  a  brief  by  Spencer  M. 
Marshy  attorney,  and  Olin  dk  Butler,  of  counsel,  and  oral 
argument  by  John  M,  Olin  and  Harry  L.  Butler. 

The  following  opinion  was  filed  June  21, 1900: 

Cassoday,  0.  J.  This  action  was  commenced  February 
17,  1899,  to  recover  damages  for  personal  injuries  sustained 
ty  the  plaintiff  October  8,  1897,  while  in  the  employ  of  the 
defendant,  and  riding  upon  the  top  of  a  freight  car,  for  the 
purpose  of  setting  the  brake  thereon,  while  being  backed 
into  its  yards,  by  being  swept  from  the  top  of  the  car  by 
■an  exhaust  pipe  extending  horizontally  from  its  boiler 
house  to  its  beam  house,  over  its  side  track  or  tracks,  and 
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thereby  thrown  down  under  the  car  and  injured.     The  de- 
fendant answered  by  way  of  admission,  denials,  and  coun- 
ter allegations.    Among  other  things,  the  answer  admitted^ 
in  effect,  that  the  defendant  was  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  Xew 
Jersey,  having  its  principal  office  of  business  at  Xew  York; 
that  at  the  times  mentioned  it  operated  a  tannery  in  the 
city  of  Stanley,  in  Chippewa  county,  Wisconsin;  that  its 
plant  consisted  of  several  buildings,  among  which   were 
two  buildings  located  a  considerable  distance  apart,  and 
respectively  known  as  the  beam  house  and  boiler  house; 
that  at  a  considerable  distance  from  the  two  buildings,  and 
easterly  therefrom,  were  located  the  railway  tracks  of  the 
Wisconsin  Central  Railway  Company;  that  the  defendant 
owned  and  operated  side  tracks  extending  from  the  Wis- 
consin Central  Railway  tracks  to  such  plant;  that  one  or 
more  of  the  side  tracks  passed  between  the  beam  house  and 
the  boiler  house;  that  the  defendant  also  at  the  time  owned 
and  operated  an  engine,  with  which  it  propelled  to  its 
plant,  over  its  side  tracks,  such  cars  of  freights  as  might  be 
shipped   to  it  over  the  Wisconsin  Central  Railway;   that 
during  all  the  times  mentioned  the  defendant  maintained 
two  steam  or  exhaust  pipes,  extending  horizontally  from 
the  boiler  house  to  the  beam  house,  over  such   track   or 
tracks,  which  passed  between  those  buildings;  that  for  a 
short  time  prior  to  October  8,  1897,  the  plaintiff  was  in  the 
employ  of  the  defendant  at  such  plant  as  messenger  or  boy 
of  all  work,  as  should  be  required  of  him ;  that  by  reason 
of  such  employment  it  became  and  was  the  duty  of  the  de- 
fendant to  provide  him  a  reasonably  safe  and  suitable  place 
in  which  to  perform  the  duties  required  of  him,  and  to  warn 
him  of  any  danger  incident  to  the  jK^rformance  of  such  du- 
ties, and  also  not  to  expose  him  to  unnecessary  or  unusual 
hazards;  that  October  8, 1897,  the  plaintiff  climbed  to  the  top 
of  a  car,  then  being  moved  upon  such  side  tracks,  and  then 
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being  moved  over  one  of  such  side  tracks,  which  passed  be- 
tween the  beam  house  and  the  boiler  house,  by  direction  of 
the  engineer  of  the  defendant  then  in  charge  of  such  engine ; 
that  such  car -was  pushed  or  kicked  westerly  by  such  engine, 
in  charge  of  such  engineer,  and  passed  under  the  lower  steam 
or  exhaust  pipe;  that  the  plaintiff,  being  upon  the  top  of 
the  car,  was  knocked  off  the  car,  and  between  the  car  and 
the  engine,  and  was  run  over  by  the  engine,  and  by  reason 
thereof  sustained  the  injuries  set  forth  in  the  complaint; 
that  the  car  upon  the  top  of  which  the  plaintiff  so  climbed 
was  of  greater  height  than  ordinary  freight  cars,  but  that 
cars  of  such  height  and  of  different  heights  were  frequently 
handled  by  the  defendant  at  its  plant;  that  it  had  no  knowl- 
edge or  information  whether  the  plaintiff  had  knowledge 
of  the  height  of  the  car,  or  of  the  proximity  of  the  lower 
pipe  to  the  top  thereof;  that  the  plaintiff  received  the  in- 
juries complained  of  and  set  forth  in  the  complaint  by  rea- 
son of  being  thrown  or  knocked  from  the  top  of  the  car  as 
set  forth  in  the  complaint;  that  August  31, 1898,  the  plaint- 
iff caused  to  be  duly  served  upon  the  defendant  a  notice  in 
writing  of  such  injuries,  etc.,  as  required  by  the  statute. 
And  the  answer  alleged  that  all  such  injuries  sustained  by 
the  plaintiff  were  suffered  by  him  solely  through  and  by 
means  of  the  carelessness  and  negligence  of  the  plaintiff, 
and  not  otherwise. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  his  damages  at  $20,000. 
From  the  judgment  entered  thereon  for  that  amount  and 
costs,  the  defendant  brings  this  appeal. 

In  addition  to  the  facts  thus  admitted  in  the  ans\ter,  it  ap- 
pears from  the  evidence,  and  is  undisputed,  that  about  270 
feet  east  of  the  exhaust  pipe  in  question  was  the  west  end  of 
the  defendant's  office,  with  the  scales  under  the  main  track, 
just  north  of  it;  that  thirty-nine  feet  west  of  the  ofllce  was 
a  switch  to  a  side  track  coming  from  the  west,  along  the  north 
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side  of  the  boiler  house  and  the  bark  mill,  into  the  main  track ; 
that  twenty-six  feet  north  of  the  office  was  the  beam  house 
running  east  as  far  as  the  office,  if  not  further,  and  west  to 
a  point  a  few  feet  west  of  the  exhaust  pipe  in  question^ 
that  the  beam  house  was  north  of  all  the  tracks,  and  321 
feet  in  length;  that  a  side  track  came  in  from  the  east, 
•and  ran  along  the  southerly  side  of  the  beam  house,  to- 
ward the  west,  and  into  the  main  track,  about  190  f^et  west 
of  the  office;  that  forty-eight  feet  east  of  the  exhaust  pipe 
was  a  switch,  where  the  hide-house  side  track  came  from 
the  west  into  the  northerly  side  of  the  main  track;  that 
from  the  exhaust  pipe  west  on  the  hide-house  track,  120 
feet,  was  a  point  opposite  the  center  of  the  acid  or  chem- 
ical platform, —  a  platform  twenty-seven  feet  long;  that  the 
grade  from  the  west  end  of  the  scales  or  office  to  the  hide- 
bouse  switch  ascended  towards  the  west  at  the  rate  of  about 
one  foot  in  every  100  feet;  that  from  that  switch  to  the 
chemical  platform  it  ascended  at  the  rate  of  about  two  feet 
in  every  100  feet.  It  is  stated,  in  substance,  by  the  de- 
fendant's attorneys  that  the  freight  car  in  question  (No. 
10,216),  loaded  w^ith  acids  belonging  to  defendant,  was  on 
the  Wisconsin  Central  tracks;  that  the  defendant's  railroad 
engineer,  Payne,  with  the  defendant's  engine  and  the  plaint- 
iflf,  went  after  that  car  on  the  day  of  the  accident,  tho 
plaintiff  riding  on  the  engine  with  the  engineer;  that  when 
the  car  was  reached  the  plaintiff  got  off  from  the  engine 
and  coupled  the  car  to  the  engine,  and  then  got  onto  the 
engine  again;  that  the  car  was  then  taken  to  the  scales, 
and  the  engine  uncoupled  from  the  west  end  of  the  car  and 
recoupled  to  the  east  end  of  the  car;  that  it  was  then 
pushed  to  the  place  of  unloading  at  the  chemical  platform; 
that  the  hide-house  switch,  forty -eight  feet  east  of  the  exhaust 
pipe  mentioned,  was  opened  by  the  plaintiff  to  let  the  car 
and  engine  out  from  the  main  track  onto  the  hide-house 
track;  that  the  plaintiff  knew  that  the  car  was  to  be  pushed 
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by  the  engine  onto  that  track  and  under  the  exhaust  pipe  to 
the  chemical  platform,  to  be  there  unloaded;  that  after 
opening  the  hide-house  switch,  and  when  the  car  started  to 
go  upon  the  hide-house  track,  the  plaintiff,  without  the 
knowledge  of  the  engineer,  Paj^ne,  climbed  up  the  sido 
ladder  at  the  northwest  corner  of  the  car  to  the  top  thereof, 
and  then  walked  eastward  toward  the  east  end  of  the  car; 
that  in  doing  so  his  back  was  toward  the  west, —  toward  the 
exhaust  pip  J, —  the  car  being  in  the  meantime  pushed  to- 
ward the  pipe  as  fast  as  a  man  could  walk  (the  plaintiff 
testified,  as  fast  as  a  man  could  run);  that  the  plaintiff  con- 
tinued to  face  the  east,  with  his  back  towards  the  pipe,  west 
of  him,  until  the  car  went  under  the  pipe,  and  he  was  struck 
by  the  pipe  across  the  shoulders,  and  thereby  knocked  from 
the  top  of  the  car  onto  the  ground,  and  run  over  by  the  en- 
gine, and  permanently  injured. 

Such  is  a  general  summary  of  the  situation  and  circum- 
stances under  which  the  accident  occurred. 

1.  Error  is  assigned  because  the  court  admitted  testimony 
tending  to  prove  that  the  exhaust  pipe  in  question  might, 
at  small  cost  and  without  injury  to  its  efficiency,  have 
been  raised  so  as  not  to  interfere  with  the  defendant's 
employees  riding  upon  the  top  of  its  freight  cars.  The 
reason  given  for  such  contention  is  that,  as  against  the 
plaintiff,  the  defendant  had  the  right  to  construct  and  lo- 
cate the  pipe  as,  in  its  judgment,  would  best  accommodate  its 
interest.  The  cases  cited  from  this  court  in  support  of  such 
contention  all  turn  upon  the  assumption  of  risk,  which  will 
be  considered  later.  Nayhr  v,  C,  cj&  N.  TT.  7?.  Co.  53  Wis. 
661;  Casey  v.  C,  St.  P.,  M.  <&  0.  B.  Co.  90  Wis.  113;  Gui- 
nard  v.  Knapp^  Stout  <&  Co.  Company^  95  Wis.  482;  Osborne 
V.  Lehigh  Valley  C.  Co.  97  Wis.  27;  Ilitlke  v.  C  <J&  JV.  TT. 
Ji.  Co.  103  Wis.  3.  And  yet  in  all  these  cases  the  duty  of 
the  master  to  furnish  a  reasonably  safe  place  in  which  the 
servant  may  perform  his  labor  is  recognized.    Thus,  in  the 
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last  case  cited,  Mr.  Justice  Bardeen,  speaking  for  the  whole 
court,  said:  "The  proposition  that  it  is  the  duty  of  the 
master  to  furnish  the  servant  a  reasonably  safe  place  in 
which  to  perform  his  labors  has  been  laid  down  so  many 
times  by  this  court  that  it  is  unnecessary  to  cite  decisions 
to  support  it."  The  same  is  true  of  cases  cited  by  counsel 
for  the  defendant  from  other  states.  Shanney  v.  AndroBccHi' 
gin.  Mills,  66  Me.  420;  Worinell  v.  M,  C.  R.  Co.  79  Me.  397; 
Battenoii  v.  C.  cfe  G,  T.  R.  Co.  53  Mich.  125;  Ragon  v.  jT., 
A.  A.  i&  N.  M.  R.  Co.  97  Mich.  265.  In  the  first  of  these 
cases  it  was  held  that,  "  It  is  the  master's  dutv  not  only  to 
provide  suitable  machinery  for  the  use  of  the  servant,  and 
that  which  shall  impose  upon  the  servant  no  other  or 
greater  danger  than  is  naturally  incident  to  the  business  or 
employment,  but  to  exercise  all  reasonable  care  in  keeping 
it  in  the  same  condition."  The  last  two  cases  recognize  the 
same  rule.  This  court  has  repeatedly  held  that  in  certain 
cases  it  was  a  question  for  the  jury  to  determine  whether  a 
given  structure  was  so  near  the  track  or  so  near  a  passing 
car  as  to  render  it  unnecessarily  dangerous  to  persons  em- 
ployed in  operating  the  train.  Dorsey  v.  Phillips  dk  C 
ComL  Go.  42  Wis.  597,  598;  Bessex  v.  C  &N.  W.  R.  Co. 
45  Wis.  477;  Ilulehan  v.  G.  B.,  W.  cfe  St.  P.  R.  Co.  58  Wis. 
^19;  KeUeher  v.  M.  S  N.  R.  Co.  80  Wis.  584,  588;  Coif  v. 
C\  St.  P.,  M.  <&  0.  R.  Co.  87  Wis.  273;  Paine  v.  Eastern  R. 
Co.  91  Wis.  340;  Kennedy  v.  L.  S.  T.  &  T.  R.Co.  93  Wis. 
32;  Curtis  v.  C.  cfe  iT.  W.  R.  Co.  95  Wis.  460;  Ilennesey  v. 
C.  cfe  N.  W.  R.  Co.  99  Wis.  109.  In  the  first  of  these  cases, 
Eyan,  C.  J.,  speaking  of  the  custom  of  railroad  companies 
to  use  such  structures,  said,  "No  custom,  however  uni- 
form or  universal,  which  unnecessarily  exposes  railroad  em- 
ployees to  loss  of  life  or  limb,  would  seem  to  satisfy  a  duty 
which  may  be  regarded  as  an  implied  condition  of  their 
charters."  In  that  case  the  cattle  chute  was  thirty-seven  or 
thirty-eight  inches  from  a  vertical  line  from  the  track.    In 
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the  Kelleher  Case  the  coal  shed  with  which  the  plaintiff 
came  in  contact  was  twenty-two  and  one-half  inches  from 
the  side  of  the  mail  car  at  its  nearest  point.  In  sustaining 
the  verdict  for  the  plaintiff  in  that  case,  this  court  said.  "It 
is  settled  in  this  state  that  the  duty  of  the  company  is  to 
see  that  its  tracks  are  not  so  obstructed  as  to  render  the 
duty  of  its  employees  unnecessarily  hazardous."  In  the 
Coif  Case  the  stub  switch  in  the  company's  switch  yard 
was  so  near  the  main  track  that  its  arm  projecting  at  a 
height  of  two  feet  was  only  seven  and  one-half  inches  from 
the  gangway  step  of  the  passing  engine,  where  the  plaintiff 
stood  when  injured,  and  two  feet  and  seven  inches  from  a 
vertical  line  from  the  nearest  rail;  and  it  was  held  that,  as 
to  employees  working  in  the  yard  at  night,  the  question  of 
the  defendant's  negligence  was  for  the  jury. 

It  is  undisputed  that  the  exhaust  pipo  in  question  was,  by 
actual  measurement,  fifteen  feet  and  two  and  one-half  inches 
above  one  of  the  rails  directly  under  it,  and  a  quarter  of  an 
inch  nearer  to  the  other  rail.  The  height  of  the  car  in 
question,  on  the  top  of  which  the  plaintiff  was  riding  at  the 
time  of  the  accident,  was  twelve  feet  and  five  and  one-half 
inches  from  the  top  of  the  rail  to  the  top  of  the  running 
board — in  other  words,  it  was  two  feet  and  nine  inches 
from  the  top  of  that  car  to  the  exhaust  pipe,  and  that  car, 
which  was  a  foreign  car,  was  thirteen  inches  higher  than 
the  common  box  cars  in  use  on  the  Wisconsin  Central  Kail- 
way  (in  other  words,  the  top  of  the  common  box  car  in  use 
on  the  Wisconsin  Central  was  three  feet  and  ten  inches  be- 
low the  exhaust  pipe  in  question);  and  such  Wisconsin 
Central  cars  were  the  ones  in  general  use  in  the  defendant's 
yards.  We  must  hold  that  there  was  no  error  in  admitting 
the  evidence  complained  of. 

It  follows  from  what  has  been  said  that  there  was  no  error 
in  submitting  to  the  jury,  in  the  general  charge,  the  question 
whether  the  defendant  was  in  the  exercise  of  ordinary  care 
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in  locating  the  exhaust  pipe  where  it  did,  and,  if  the  defend- 
ant was  negligent  in  that  regard,  then  whether  sucli  negli- 
gence was  the  proximate  cause  of  the  injur3^  The  instruc- 
tions of  the  court  thereon  appear  to  have  been  pertinent  to 
the  issue,  and  without  any  reversible  error.  The  evidence 
on  those  questions  is  sufficient  to  support  the  finding  of  the 
jury  to  the  eflfect  that,  by  placing  the  exhaust  pipe  so  near 
the  top  of  such  cars,  the  defendant  made  it  unnecessarily 
hazardous  for  its  employees  riding  upon  the  tops  of  such 
cars.  There  would  seem  to  be  no  serious  question  but  that 
such  a  structure,  overhanging  a  railway  track,  under  the 
circumstances  mentioned,  unobserved  by  a  person  riding 
upon  the  top  of  a  freight  car  passing  thereunder,  would  be 
dangerous  to  the  person  so  riding. 

2.  The  more  difficult  question  is  whether  the  plaintiff  as- 
sumed the  risk  of  such  danger.  It  is  undisputed  that  the 
plaintiff  commenced  work  for  the  defendant  in  April,  1897; 
that  he  was  employed  as  an  errand  boy  to  run  errands,  build 
fires,  sweep  out,  and  like  chores,  and  that  ho  should  help 
the  engineer,  Payne,  do  the  braking,  if  he  had  time;  that  he 
was  sixteen  years  of  age  July  21,  1897,  and  hence  two 
months  and  seventeen  days  older  at  the  time  of  the  acci- 
dent; that  prior  to  such  employment  by  the  defendant  he 
had  attended  school  eight  months  of  each  year,  and  worked 
on  his  father's  farm,  in  the  country,  the  balance  of  the  time; 
that  he  weighed  144  pounds,  but  had  never  worked  around 
railway  stations  or  cars,  or  a  sawmill,  or  farm  machinery,  or 
any  machinery.  The  plaintiff  testified  to  the  effect  that 
prior  to  the  accident  he  had  passed  under  the  pipe  on  box 
cars  seven  or  eight  times -=- possibly  ten  times, —  but  that 
only  two  or  three  went  upon  the  hide-house  track,  and  they 
went  further  west  than  the  chemical  platform,  where  the  car 
in  question  w^as  to  stop;  that  the  other  cars  went  on  the 
other  tracks  to  the  bark  sheds,  still  further  west  than  the 
hide  house;  that  he  had  never  ridden  upon  the  top  of  a  car 
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under  the  pipe  until  the  time  of  the  accident;  that,  in  all 
the  switching  he  had  done  on  the  tracks  running  below  the 
pipe,  he  had  uniformly  ridden  on  the  side  ladder  until  the^ 
car  practically  stopped,  and  then  climbed  to  the  top  and  set 
the  brake,  for  the  reason  that  it  was  new  business  to  him, 
and  he  did  not  relish  the  idea  of  getting  upon  the  top  of  a 
car  when  it  was  running  fast;  that  he  only  did  braking 
when  not  engaged  in  his  regular  work  as  an  errand  boy; 
that  during  July  and  August,  1897,  he  was  engaged  in  hay- 
ing for  the  defendant,  and  did  not  brake  more  than  two  or 
three  cars;  that  he  undertook  to  brake  the  car  in  question 
in  pursuance  of  the  request  of  the  engineer  to  help  placa 
that  car  at  the  chemical  platform,  where  it  was  to  be  stopped ; 
that  after  getting  the  car  from  the  Wisconsin  Central  tracks^ 
and  having  it  weighed,  and  the  plaintiff  opening  the  hide- 
house  switch,  forty-eight  feet  east  of  the  pipe,  as  mentioned, 
the  car  was  backed  west  by  the  engine,  and  about  the  same 
time  that  it  started  the  plaintiff  got  onto  the  car  at  its  north- 
west corner,  where  the  ladder  was;  that  as  he  got  onto  the 
ladder  the  car  moved  west  rapidly — he  should  judge,  as  fast 
as  a  man  could  run;  that  he  knew  he  had  to  be  at  the  brake 
on  the  top  of  the  car,  at  the  southeast  corner  thereof,  to  set 
the  brake  and  stop  the  car  when  it  reached  the  chemical 
platform;  that,  after  going  up  the  ladder  to  the  top  of  the 
car,  he  crawled  on  his  hands  and  knees  to  near  the  middle 
of  the  car,  and  then  started  to  walk  east,  fast,  to  the  brake; 
that  he  did  not  know  how  far  he  got  when  he  became  un- 
conscious —  did  not  remember  being  struck,  ceased  to  remem- 
ber anything;  that  while  so  walking  toward  the  brake  he 
was  thinking  of  setting  it  and  stopping  the  car;  that  he  did 
not  think  anything  about  the  exhaust  pipe,  or  about  its  being 
there,  at  the  time;  that  he  knew  it  was  there,  but  never 
thought  much  about  it;  that  he  did  not  know  how  high 
that  pipe  was  above  the  car,  and  did  not  then  know  whether 
the  car  was  of  ordinary  height,  or  higher  than  usual;  that  he 
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had  never  watched  the  speed  of  cars  with  reference  to  this 
pipe,  or  made  any  observations  as  to  how  soon  it  would  get 
under  the  pipe,  considered  from  any  particular  point;  that 
he  had  not  been . cautioned  or  given  any  instruction  about 
that  pipe,  or  the  care  to  be  used  in  going  under  it,  or  how 
far  it  was  above  the  ground. 

Such  testimony  of  the  plaintiff,  or  a  considerable  portion 
of  it,  was  corroborated  by  other  evidence.  One  witness, 
who  saw  the  plaintiff  when  he  was  struck  by  the  pipe,  tes- 
tified that  the  plaintiff  had  just  straightened  up,  and  was 
about  eight  feet  from  the  east  end  of  the  car,  when  he  was 
struck  just  about  across  the  shoulders  by  the  pipe;  that  as 
the  pipe  hit  him  he  threw  up  his  arms,  and  was  pushed  head- 
first over  the  end  of  the  car.  It  appears  that  the  track  at 
-and  near  the  hide  house  was  nearly  level,  and  that  the  same 
was  true  of  the  other  track  at  and  near  the  bark  shed,  but 
that  at  or  near  the  chemical  platform  the  grade  was  at  the 
rate  of  two  feet  in  every  100  feet. 

Upon  such  evidence,  can  we  say,  as  a  matter  of  law,  that 
the  plaintiff  assumed  the  risk?  In  other  words,  Did  such 
evidence  justify  the  court  in  charging  the  jury  as  follows: 
The  plaintiff  "  certainly  knew  the  pipe  was  there.  Any  per- 
son would  know  that  if  he  were  on  top  of  a  rapidly  moving 
box  car,  and  came  in  collision  with  this  pipe,  he  would  be 
in  danger.  But  did  plaintiff  know,  or  have  such  means  of 
information  as  would  charge  him  with  knowing,  the  precise 
relation  of  the  pipe  to  the  track,  to  the  box  car,  its  distance 
from  the  box  car,  and  the  danger  of  passing  under  on  such 
A  car?  If  he  did  not  know  or  have  means  of  knowing  these 
facts,  and,  from  youth  or  inexperience,  could  not  reasonably 
be  expected  to  know  them,  and  was  not  sufficiently  warned 
of  the  danger,  he  would  not  be  held  to  assume  the  risk  of 
his  employment.  So,  in  these  instructions  as  to  the  dangers 
\vhich  the  plaintiff  knew  or  ought  to  have  known,  I  think 
you  should  not  only  consider  that  he  knew  the  pipe  was 
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there,  and  that  if  he  coUicWd  with  it  he  would  be  injured, 
but  you  should  inquire  whether  he  appreciated,  or  ought  ta 
have  appreciated,  the  precise  danger, —  the  relation  of  the 
pipe  to  the  track,  to  the  box  car,  and  its  distance  from  the 
box  car,  and  the  danger  of  passing  under,  on  such  a  car  "  ? 
The  exception  to  the  last  portion  of  such  instructions  is  es- 
pecially relied  upon.  In  the  Dorsey  Case  cited  (42  Wis. 
597),  Chief  Justice  Ryan  said:  "If  he  [the  plaintiflF]  knew, 
or  ought  reasonably  to  have  known,  the  precise  danger  ta 
him,  in  the  course  of  his  employment,  of  the  cattle  chute  in 
question,  and  saw  fit,  notwithstanding,  to  continue  in  his. 
employment,  he  might  be  held  to  have  assumed  the  extraor- 
dinary risk,  as  well  as  the  ordinary  risks,  of  his  service. 
.  .  .  But  it  appears  to  us  that  this  consequence  of  ac- 
quiescence ought  to  rest  upon  positive  knowledge,  or  rea- 
sonable means  of  positive  knowledge,  of  the  precise  danger 
assumed^  not  on  vague  surmise  of  the  possibility  of  danger. 
And  there  might  be  serious  diflBculty  in  applying  the  prin- 
ciple to  a  case  like  this.  The  safety  of  railroad  trains  de- 
pends largely  upon  the  exclusive  attention  of  those  operating 
them  to  the  track  and  to  the  trains  themselves."  Pages  598,. 
599.  Such  language  has  been  frequently  quoted,  or  referred 
to  approvingly,  in  later  cases  in  this  court.  Kadauv.  White 
River  L.  Co,  76  Wis.  132;  Haley  v.  Jump  Hirer  Z.  Co,  81 
Wis.  426;  Coif  v.  C,  jSL  P.,  M,  dk  0,  li.  Co,  87  Wis.  276;. 
Laebke  v.  Berlin  Machine  Worh%  88  Wis.  448;  Kennedy  v. 
Z.  S.  T,  cfe  T.  R.  Co,  93  Wis.  39.  Such  rules  have  been  re- 
peatedly applied  by  this  court  to  adults  with  more  or  less 
experience.  Certainly  the  rule  should  not  be  less  favorable 
to  a  youth  of  the  plaintiff's  age  and  limited  experience,  in- 
jured under  the  circumstances  detailed.  As  indicated,  he 
was  only  expected  to  do  the  braking  in  case  he  had  time 
from  his  regular  work  of  running  errands,  building  fires, 
sweeping  out,  and  doing  similar  chores.  True,  he  knew 
that  such  pipe  was  suspended  over  the  track,  but  he  did  not 
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know  its  height  from  the  track, "nor  the  distance  from  the 
pipe  down  to  the  top  of  an  ordinary  boxcar — much  less, 
from  the  pipe  down  to  the  top  of  the  car  in  question, —  nor 
whether  that  car  was  different  in  height  from  ordinary  box 
cars;  and  he  had  never  been  on  the  top  of  such  a  car  while 
passing  under  such  pipe  before,  nor  attempted  to  set  the 
brake  on  a  car  to  be  stopped  at  the  chemical  platform  be- 
fore, and  he  had  never  observed  the  speed  of  such  cars  with 
reference  to  such  pipe.  Under  the  circumstances  of  -this 
<5ase,  and  the  repeated  decisions  of  this  court,  we  think  the 
trial  court  properly  refused  to  hold,  as  a  matter  of  law,  that 
the  plaintiff  assumed  the  risk,  and  properly  submitted  to  the 
jury  the  question  whether  the  plaintiff  appreciated,  or  ought 
to  have  appreciated,  the  precise  danger  of  riding  upon  the 
top  of  such  car  while  passing  under  such  pipe. 

Counsel  for  the  defendant  seem  to  think  that  the  jury 
were  misled  by  the  use  of  the  words  "  appreciated  the  pre- 
cise danger,"  in  the  portion  of  the  charge  quoted.  The 
words  "  precise  danger  "  were  manifestly  taken  from  a  por- 
tion of  Chief  Justice  Ryan's  opinion  in  the  Dorsey  Case  (42 
Wis.  597),  quoted  above.  They  are  there  used  to  distinguish 
•*'.the  extraordinary  risk  "to  which  the  plaintiff  was  sub- 
jected from  "  the  ordinary  risks  of  the  service."  As  used  in 
the  charge  in  the  case  at  bar,  they  are  explained,  as  applica- 
ble to  "  the  relation  of  the  pipe  to  the  track,  to  the  box  car, 
and  its  distance  from  the  box  car,  and  the  danger  of  passing 
under  on  such  a  car."  They  simply  called  the  attention 
of  the  jury  to  the  particular  danger  of  the  plaintiff  being 
knocked  off  the  car  by  the  pipe  while  on  the  top  of  the  car, 
as  distinguished  from  dangers  generally  by  reason  of  work- 
ing in  the  defendant's  yards,  and  hence  were  used  to  prevent 
the  jury  from  being  misled. 

There  was  no  error  in  submitting  to  the  jury  the  question 
whether  the  plaintiff  "  appreciated,  or  ought  to  have  appre- 
ciated," such  danger.     To  appreciate  such  danger  was  "to 
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be  fully  aware  of"  such  danger, —  to  know  or  comprehend 
such  danger.  In  the  Dorsey  Case^  Chief  Justice  Ryan  sug- 
gested a  similar  thought  in  respect  to  an  adult  with  a  con- 
siderable experience,  by  the  use  of  the  words  "positive 
knowledge."  That  a  boy  of  the  plaintiff's  age  at  the  time 
of  the  accident  would  be  less  likely  to  know,  to  compre- 
hend, to  be  fully  aware  of,  such  danger,  than  a  person  of 
mature  years,  goes  without  saying,  and  has  often  been  rec- 
ognized and  sanctioned  by  this  court.  Jones  v.  Floreiice  M. 
Co.  66  Wis.  268,  277,  278;  Neilon  v.  Marinette  dc  M,  P.  Co. 
75  Wis.  579,  585,  586;  Nadau  v.  White  River  L,  Co,  76  Wis. 
120, 129;  CKopiri,  v.  Badger  P.  Co.  83  Wis.  192,  19G-198; 
Thompson  v.  Johnston  Bros.  Co.  86  Wis.  576;  Zuelks  v.  Ber- 
lin M.  Works,  88  Wis.  442,  448,  449;  WoUhi  v.  KnapP,  Stout 
c6  Co.  Company^  90  Wis.  178;  Kucera  v.  Merrill  L.  Co.  91 
Wis.  637,  643;  Egam.  'o.  Sawyer  c6  A.  L.  Co.  94  Wis.  137; 
Vorhrioh  v.  Gender  c6  P.  Mfg.  Co.  96  Wis.  277.  In  charg- 
ing the  jury  upon  that  subject  the  court,  among  other  things, 
•said:  "  If  you  find  that  the  nearness  of  this  overhead  steam 
pipe  to  the  top  of  a  box  car  passing  under  it  was  a  danger 
to  which  the  plaintiff  was  exposed  in  the  performance  of  his 
duty  while  braking,  and  that  it  was  danger  which  was 
known  and  comprehended  by  him,  or  was  such  an  open  or 
obvious  danger  as  that,  considering  his  age,  intelligence,  ex- 
perience, judgment,  and  discretion,  he  ought,  in  the  exercise 
of  reasonable  and  ordinary  care,  to  have  known  and  appre- 
ciated it,  then  the  law  is  that  the  plaintiff  assumed  the  risk 
of  such  danger,  and  that  he  cannot  recover."  With  the  un- 
certainties mentioned,  and  the  constantly  changing  condi- 
tions by  reason  of  the  movement  of  the  car  and  the  ascent 
of  the  grade,  the  court  was  fully  justified  in  giving  the  por- 
tion of  the  charge  quoted. 

3.  From  what  has  been  said,  it  is  obvious  that  the  trial 
oourt  was  justified  in  submitting  to  the  jury,  with  appropri- 
ate instructions,  the  question  whether  the  defendant  was 
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negligent  in  failing  to  sufBciently  instruct  or  caution  the 
plaintiff  as  to  the  danger  of  riding  upon  the  top  of  a  car 
while  passing  under  the  pipe.  In  charging  the  jury  upon 
that  subject,  the  court  said,  in  effect,  that  the  jury  should 
consider  the  plaintiflf's  age,  and  the  statements  made  to  the 
defendant's  superintendent  by  the  plaintiflf's  brother-in-law 
when  application  was  made  for  the  position  for  the  plaintiflT 
to  work,  to  the  eflfect  that  the  plaintiff  was  nearly  eighteen 
years  of  age.  The  evidence  is  pretty  strong  that  the  plaint- 
iff had  received  general  instructions  about  switching  and 
coupling  cars,  and  the  defendant's  engineer  testified  that  he 
had  warned  him  to  keep  off  from  the  top  of  such  cars  while 
in  motion;  but  the  plaintiff  flatly  contradicts  such  state- 
ment, ^nd  we  must  hold  that  the  evidence  is  sufficient  to 
support  a  finding  that  he  was  not  warned  to  keep  off  the 
top  of  such  car  or  cars  while  passing  under  the  pipe. 

4.  It  is  contended  that  the  undisputed  evidence  showa 
that  the  plaintiff  was  guilty  of  contributory  negligence. 
This  is  based  upon  the  assumption  that  he  knew  the  height 
of  the  pipe  above  the  track  and  above  the  car;  that  upon 
former  occasions  he  had  ridden  upon  the  ladder  at  the  side 
of  the  car  until  it  passed  under  the  pipe,  and  reached  to  or 
near  its  place  of  destination,  before  going  upon  the  top  to 
set  the  brake,  and  that  in  the  case  at  bar  he  went  upon  the 
top  of  the  car  before  it  passed  under  the  pipe,  and  then  failed 
to  remember  the  overhanging  pipe,  so  as  to  avoid  being  struck 
by  it.  In  support  of  the  verdict  in  favor  of  the  plaintiff, 
we  are  required  to  consider  the  evidence  in  his  behalf  in  the 
most  favorable  light  it  will  legitimately  bear.  Townley  v. 
a,  3L  (&  St  p.  li,  Co,  63  Wis.  626;  Kaples  v.  Orth,  61  Wis. 
531,  533;  Adams  v.  C,  &  N.  IF.  R,  Co,  89  Wis.  645.  Accord- 
ing to  such  evidence,  it  appears  that  all  other  cars  which 
passed  under  the  pipe,  and  upon  which  he  set  the  brakes, 
were  destined  to  places  considerably  west  of  the  chemical 
platform,  and  where  the  grade  was  comparatively  level,  an<l 
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hence  no  necessity  of  being  at  the  brake  until  the  car  prac- 
tically stopped ;  that  he  had  never  before  ridden  upon  the 
top  of  such  a  car,  under  the  pipe,  for  the  reason  that  it  was 
new  business  to  him,  and  he  did  not  relish  riding  upon  the 
top  of  such  a  car  while  in  rapid  motion;  that  the  switch 
which  the  plaintiff  turned  was  only  forty-eight  feet  east  of 
the  pipe,  and  the  chemical  platform,  where  he  was  to  set 
the  brake  and  stop  the  car,  wa4s  only  120  feet  west  of  the 
pipe;  that  the  car  moved  fast  up  a  rapidly  ascending  grade,, 
and  was  to  be  stopped  on  such  grade;  that  he  did  not  know 
that  the  pipe  was  so  near  the  top  of  the  car  as  to  hit  him 
while  in  the  act  of  setting  the  brake.  The  difficulty  of  a 
nonexpert,  standing  upon  the  ground,  accurately  judging 
the  height  of  a  pipe  thus  suspended  in  the  air,  especially 
when  viewed  from  a  lower  grade,  is  apparent.  Manifesth^ 
the  plaintiff  was  intently  absorbed  in  the  thought  of  setting 
the  brake  under  circumstances  which  he  had  never  before 
encountered,  but  that  would  be  no  excuse  if  he  had  actually 
assumed  the  risk.  We  must  hold  that  the  finding  of  the 
jury  that  the  plaintiff  was  not  guilty  of  contributory  neg- 
ligence is  sustained  by  the  evidence. 

5.  It  is  contended  that  the  damages  iare  excessive.  The 
plaintiff  was  injured  between  four  and  five  o'clock  in  the 
afternoon  of  Friday,  October  8,  1897,  and  remained  uncon- 
scious until  the  following  Sunday,  but  his  recollection  of 
what  occurred  on  the  day  of  the  accident  and  before  did 
not  begin  to  come  back  to  him  until  about  two  weeks  after 
the  injury.  The  medical  testimony  tends  to  prove  that 
when  he  was  found,  after  the  accident,  his  right  arm  was. 
nearly  severed  between  the  shoulder  and  the  elbow, —  a  lit- 
tle nearer  to  the  shoulder  than  the  elbow;  that  that  arm 
was  at  once  amputated  about  two  inches  below  the  shoulder 
joint,  and  dressed;  that  the  left  arm  was  dislocated  at  the 
elbow;  that  the  ulna  was  dislocated  backwards  and  down- 
wards; that  the  radius  was  dislocated  from  the  ulna,  up- 
Vol.  107  —  21 
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wards  and  forwards;  that  there  was  great  difficulty  in 
reducing  the  dislocation  of  the  radius,  on  account  of  its 
being  fractured  on  the  wrist,  and  hence  they  had  no  chance 
to  pull;  that  the  radius  was  also  broken,  and  they  set  the 
radius  and  put  the  whole  arm  in  splints;  that  there  was  a 
cut  by  some  sharp  instrument  on  his  head  to  the  skull,  about 
an  inch  long,  which  they  sewed  up,  putting  in  about  three 
stitches;  that  the  left  arm  was  badly  used  up;  that  the 
chances  for  the  arm  looked  worse  after  a  day  or  two;  that 
it  was  badly  swollen  at  the  elbow  and  discolored,  and  very 
painful;  that,  in  ordtjr  to  keep  the  radius  in  place, it  had  to 
be  put  in  a  straight  splint  temporarily;  that  it  pained  so 
they  took  that  oflf  and  put  on  short  splints,  in  order  to  get 
a  little  flexion  at  the  elbow ;  that  the  arm  was  swollen  quite 
badly;  that  it  was  placed  in  a  box  to  fit  the  arm;  that  sub- 
sequently all  the  splints  were  taken  oflF,  and  the  arm  was  put 
into  a  plaster  of  parts  cast  from  the  wrist  nearly  to  the 
shoulder;  that  when  that  got  dry  they  split  the  cast  to  the 
elbow,  to  permit  a  little  movement  in  the  joint;  that  it 
pained  so  that  they  cut  a  large  hole  right  over  the  fracture, 
and  found  it  swollen  and  discolored ;  that  the  skin  broke,  and 
matter  escaped,  caused  by  the  fracture  of  the  bone  and  the 
tearing  of  some  of  the  soft  tissues  around  it  at  the  time  of 
the  accident;  that  the  worst  trouble  was  in  the  elbow;  that 
during  such  treatment  he  was  troubled  with  a  want  of  sen- 
sation in  his  hand, —  did  not  have  any  feeling  in  his  fingers, 
and  had  no  use  of  them;  that  he  first  began  to  use  his  thumb, 
then  the  little  finger  and  the  one  next  to  it,  but  not  either 
of  the  other  two;  that  he  had  difficulty  in  passing  his  urine, 
and  had  to  use  a  catheter  for  several  days;  that  he  com- 
plained a  great  deal  about  his  aches  and  pains;  that  he  was 
able  to  be  up  and  around  four  or  five  weeks  after  the  injury; 
that  at  the  time  of  the  trial,  which  was  eighteen  months 
after  the  injury,  the  arm  was  smaller  than  before  a  short 
distance  above  the  wrist  joint,  and  larger  than  formerly 
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further  up;  that  the  wasting  away  of  the  tissues  would 
-cause  it;  that,  if  that  was  the  cause,  that  would  indicate 
that  there  had  been  an  injury  to  the  nerves,  and  possibly  to 
the  circulation  supplying  those  muscles;  that  the  bone  itself 
had  united;  that  the  elbow  joint  was  in  pretty  fair  shape  — 
more 'movement  to  it,  and  the  fingers  were  better  —  more 
«se  of  them ;  that  they  did  not  think  the  arm  would  ever 
be  as  good  as  before,  and  could  not  say  whether  or  not  he 
would  be  able  to  use  it  for  ordinary  purposes,  as  helping 
himself  at  the  table,  dressing  himself,  writing,  or  doing 
light  work;  that  the  arm  did  not  look  unhealthy.  Another 
•doctor  testified  that  he  found  a  grating  sound  in  the  joint 
between  the  radius  and  the  ulna,  due  to  chronic  inflamma- 
tion in  that  joint,  which,  in  his  opinion,  would  be  a  perma- 
nent defect  in  that  joint;  that  the  eifect  of  deep-seated 
inflammation  upon  the  nerves  was  to  Jessen  the  functional 
activity  of  the  nerve  cells  and  nerve  fibers,  and  was  liable 
to  cause  degeneration  of  the  nerves  and  produce  paralysis; 
that,  in  his  opinion,  the  arm  would  never  improve.  An- 
other physician,  in  answer  to  a  hypothetical  question,  testi- 
fied to  the  effect  that  the  trouble  about  passing  urine  would 
indicate  either  a  local  cause  in  or  about  the  bladder,  or  some 
disturbance  in  the  portion  of  the  spinal  cord  upon  which 
the  functions  of  the  bladder  depended,  or  it  might  result 
from  injury  to  the  brain.  It  appears  that  prior  to  the  in- 
jury the  plaintiff  was  healthy,  and  weighed  144  pounds,  and 
was  receiving  $1  per  day,  and  at  the  time  of  the  trial  was 
in  as  good  health  as  could  reasonably  be  expected  under  the 
circumstances.  Upon  the  subject  of  damages  the  court 
charged  the  jury  that,  if  they  found  for  the  plaintiflF,  they 
might  include,  as  damages,  not  only  his  physical  and  mental 
pain  and  suffering,  but  also  such  sum  as  would  compensate 
him  for  such  diminished  earning  capacity  in  the  future, 
after  reaching  his  majbrity,  as  they  should  find  from  the 
evidence  was  reasonably  certain  to  result  from  his  injuries. 
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Of  course,  it  is  very  difficult  to  measure  pain  and  suflfering 
with  money.  But  the  legal  measure  of  damages  must  neces- 
sarily be  based  upon  some  practical  pecuniary  basis.  In 
our  judgment,  the  evidence  in  the  case,  and  the  rules  of  law 
stated,  did  not  authorize  the  jury  to  return  so  large  a  ver- 
dict as  they  did.  Twenty  thousand  dollars,  at  interest, 
would  enable  the  plaintiff  to  receive  annually  several  times- 
more  than  he  was  earning,  without  touching  the  principal. 
Of  course,  he  is  entitled  to  be  fully  compensated  for  such- 
pain  and  suffering,  as  well  as  for  his  diminished  earnings. 
In  view  of  the  former  rulings  of  this  court,  we  are  forced  ta 
the  conclusion  that  the  damages  assessed  by  the  jury  in  this 
case  are  largely  in  excess  of  what  was  warranted  by  the 
law  and  the  evidence.  Ileddlea  v.  C,  <J6  iT.  W.  i?.  Co,  74 
Wis.  259;  S,  O.  77  Wis.  228,  235;  Waterman  v.  C.  dk  A.  R, 
Co,  82  Wis.  613,  638;  Donovan  v,  G,  cfe  N.  IF.  R.  Co.  93  Wis. 
373,  377;  Taylor  v.  C  i&  N,  W,  R,  Co.  103  Wis.  27,  32; 
Baxter  v.  C  dk  N'.  W.  R.  Co.  104  Wis.  307,  333-336;  Croupe 
^.  C  &  N.  W.  R.  Go.  104  Wis.  473,  486. 

By  the  Court. —  By  reason  of  such  excessive  damages,  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  ia 
remanded  for  a  new  trial,  but  with  the  option  on  the  part 
of  the  plaintiff,  to  be  exercised  within  thirty  days  after  the 
filing  of  the  remittitur  from  this  court  in  the  trial  court,  to 
remit,  in  writing,  from  the  verdict,  all  damages  in  excess  of 
$12,000,  and  file  such  remission  with  the  clerk  of  the  trijil 
court,  in  which  event  judgment  is  to  be  entered  thereon  for 
the  amount  stated,  as  damages,  and  the  costs  and  disburse- 
ments in  the  circuit  court. 

Marshall,  J.  The  most  important  question  presented 
by  this  appeal  is,  Was  the  evidence  sufficient  to  carry  the 
case  to  the  jury  as  to  whether  Renne  know  or  ought  to 
have  known  of  the  danger  of  standing  on  a  box  car  while 
it  was  passing  under  the  exhaust  pipe?    It  seems  that  such 
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question  should  be  answered  in  the  affirmative,  and  that 
the  trial  court  and  this  court  reached  a  different  conclu- 
sion by  giving  weight  to  evidence  so  at  variance  with 
conceded  facts  as  not  to  raise  a  conflict  therewith  for  the 
consideration  of  the  jury.  The  testimony  referred  to  is  to 
the  eflFect  that  Renne^  while  walking  in  an  upright  position 
on  the  running  board  of  the  car,  was  struck  by  the  exhaust 
pipe  in  the  region  of  his  shoulders,  and  that  the  car  was 
thirteen  inches  higher  than  ordinary  cars,  such  as  he  was 
familiar  with  and  had  often  assisted  in  operating  under  the 
pipe.  Significance  was  given  to  that  testimony  by  the  trial 
court  in  the  instructions  to  the  jury,  and  special  significance 
was  ascribed  to  it  by  my  brethren,  as  will  be  seen  by  refer- 
ence to  the  opinion  of  the  court,  the  idea  evidently  being 
that^such  testimony  warrants  a  belief  that  the  pipe  was  high 
enough  to  have  cleared,  or  nearly  cleared,  the  boy's  head  if 
he  were  on  an  ordinary  car,  and  that  it  was  so  near  the 
boundary  line  between  danger  and  safety  as  not  to  be,  as 
matter  of  law,  obviously  dangerous  to  a  boy  of  Rennets  in- 
telligence and  experience. 

The  conceded  facts  above  referred  to  are  stated  in  the 
opinion  of  the  court  in  substance  as  follows:  The  pipe  was 
thirty-three  inches  higher  than  the  running  board  of  the  car 
on  which  Renne  was  riding  when  injured  and  forty-six  inches 
higher  than  the  running  board  of  an  ordinary  car.  Such 
facts,  in  connection  with  the  undisputed  evidence  that  the 
boy  was  five  feet  nine  inches  tall  and  weighed  144  pounds  — 
a  man,  almost,  in  stature  and  physical  development  —  show 
conclusively  that  the  testimony  indicating  that  the  exhaust 
pipe  was  as  high  as  his  shoulders  as  he  was  walking  on  the 
running  board  of  the  car,  is  not  entitled  to  any  consideration, 
leaving  no  room  for  belief  that  the  boy  could  have  failed, 
had  he  exercised  reasonable  attention  to  his  surroundings 
during  the  months  prior  to  his  injury,  to  have  known  that 
the  pipe  was  too  low  to  admit  of  his  safely  passing  under  it 
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standing  on  any  box  car.  Instead  of  the  pipe  being  high 
enough  to  about  clear  Renne^%  head  while  he  was  walkings 
upright  on  an  ordinary  box  car,  it  was  about  two  feet  lower, 
and  instead  of  its  being  as  high  as  his  shoulders,  as  he  was 
walking  on  the  running  board  of  the. large  car,  it  was  about 
as  high  as  the  upper  part  of  his  thighs.  The  testimony  re- 
ferred to,  which  was  considered  by  the  lower  court  and  jury 
and  by  this  court,  and  which  led  to  the  result  complained 
of,  plainly  is  not  entitled  to  any  credence  whatever.  It 
should  have  been  disregarded.  Badger  v.  Janesville  C.  Milhy 
95  Wis.  599;  Eoth  v.  S.  K  BarreU  Mfg.  Co.  96  Wis.  616; 
Lee  V,  a,  St  P.,  M.  (&  O.  R  Co.  101  Wis.  352. 

From  what  has  preceded  it  seems  that  in  deciding  the  con- 
troversy of  whether  there  was  evidence  to  warrant  a  finding 
that  Renne  knew,  or  ought  to  have  known,  the  danger^  in« 
cident  to  his  employment,  as  the  work  was  being  carried  on, 
occasioned  by  the  location  of  the  exhaust  pipe,  we  must  face 
the  fact  that  such  pipe  would  have  been  two  feet  lower  than 
the  top  of  his  head  if  he  had  been  standing  at  the  time  of 
his  injury  on  such  a  oar  as  those  with  which  he  was  .per- 
fectly familiar  and  had  often  assisted  in  operating  under  it. 
In  that  view  we  venture  to  say  that  there  can  be  but  one 
reasonable  conclusion:  A  boy  of  ordinary  comprehension, 
of  the  age  of  Renne,  possessed  of  his  experience  and  circum- 
stanced as  he  was  for  months  before  his  injury,  could  not 
reasonably  have  failed  to  have  observed  the  dangerous  loca- 
tion of  the  pipe.  It  was  but  about  two  thirds  of  the  boy's 
height  above  the  running  board  of  an  ordinary  car.  To  safely 
pass  under  it,  standing  on  such  running  board,  he  would 
necessarily  have  been  required  to  have  bent  his  body  down 
at  an  angle  of  over  45°.  A  situation  so  dangerous  as  that 
could  not  reasonably  escape  the  notice  of  any  sixteen-year- 
old  boy  capable  of  working  at  the  handling  of  cars  if  he  paid 
any  reasonable  attention  to  his  surroundings. 

It  follows,  in  my  judgment,  that  Renne  knew,  or  was 
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clearly  guilty  of  a  want  of  ordinary  care  for  not  knowing, 
the  dangers  of  his  employment,  caused  by  the  exhaust  pipe, 
and  that  his  attempt  to  pass  it  on  the  occasion  of  his  injury, 
regardless  of  such  dangers,  is  attributable  wholly  to  his  for- 
getful ness,.  for  which  on  legal  principles  he  alone  is  respon- 
sible. 

Babdeen,  J.  To  my  mind,  the  danger  which  menaced 
the  plaintiff  was  so  open  and  obvious,  and  so  well  known  to 
him,  that  it  should  have  been  held,  as  a  matter  of  law,  that 
he  assumed  the  risk  of  accident.  No  warning  that  the  de- 
fendant could  have  given  him  would  have  made  it  more 
apparent.  He  simply  forgot  the  existence  of  the  pipe,  and 
his  forgetfulness  cannot  be  charged  to  the  defendant.  The 
real  inquiry  was.  Did  plaintiff  know,  or  ought  he,  under  all 
the  circumstances,  reasonably  to  have  known,  that  there  was 
danger  of  accident  from  the  proximity  of  the  pipe  in  ques- 
tion to  the  top  of  the  car?  If  he  did,  then  he  assumed  the 
risk,  and  all  the  discussion  over  "  knowledge  of  the  precise 
danger  "  and  "  appreciation  of  the  risk  "  leads  to  confusion, 
rather  than  enlightenment.  I  agree  that  the  damages  are 
excessive. 

A  motion  for  a  rehearing  was  submitted  for  appellant  on 
the  brief  of  C(Ue^  Sanhoi^n^  Lamoreux  (&  Parky  attorneys, 
and  Geo.  W,  Bird,  of  counsel. 

Motion  denied  September  5,  1900. 
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Watson,  Respondent,  vs.  The  City  op  Milwaukee,  Appel- 
lant. 

April  S8  — September  S5,  1900, 
Appeal:  Bill  of  exceptions:  Printed  case:  Questions  reviewed. 

1.  Where  there  is  no  bill  of  exceptions  returned  with  the  record,  errors 

assigned,  based  upon  rulings  made  on  the  trial,  cannot  be  reviewed, 
although  the  printed  case  cont^iins  what  purports  to  be  a  copy  of  a 
regularly  settled  bill  of  exceptions. 

2.  Wliere  no  bill  of  exceptions  is  returned  with  the  record,  the  only 

question  open  is  whether  the  pleadings  and  verdict  sustain  the 
judgment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  for  personal  injuries  suflfered 
by  the  plaintiff  from  a  fall  upon  the  sidewalk  on  the  south 
side  of  Mason  street,  in  the  city  of  Milwaukee^  on  the  5th  of 
February,  1898.  The  defect  which  was  alleged  to  exist  in 
the  sidewalk  was  a  sharp  and  excessive  incline  in  the  walk 
towards  the  west,  combined  with  a  pitch  to  the  north,  both 
of  which  inclines  were  alleged  to  be  contrary  to  the  estab- 
lished grade  of  the  street  and  the  ordinances  of  the  city. 
At  the  time  of  the  accident  the  walk  (which  was  constructed 
of  artificial  stone)  was  covered  with  a  smooth  coating  of  ice 
and  snow,  on  which  the  plaintiff  alleges  she  slipped  and  fell 
on  account  of  the  unlawful  and  excessive  inclines  aforesaid 
and  the  accumulation  of  ice  and  snow  thereon.  The  answer 
denied  all  negligence  or  improper  construction  of  the  side- 
walk, and  admitted  the  giving  of  sufHcient  notice  to  the  city. 

Upon  the  trial  a  special  verdict  was  rendered  as  follows: 
*'(1)  Was  the  plaintiff  injured  substantially  a^  charged  in 
her  complaint,  on  the  5th  day  of  February,  1898,  by  falling 
on  the  sidewalk  at  or  near  the  southwest  corner  of  the  cross- 
ing of  Milwaukee  and  Mason  streets,  in  the  city  of  Milwau- 
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Jcee?    Yes.    (2)  Was  the  place  where  the  plaintiflF  fell  in- 
sufficient and  unsafe  for  pedestrians  exercising  ordinary 
care,  and  having  occasion  to  use  the  sama?    Yes.     (3)  If 
you  answer  the  last  interrogatory  in  the  affirmative,  was 
such  insufficiency  and  want  of  safety  the  proximate  cause 
of  the  plaintiff's  injury?    Yes.     (4)  Did  such  insufficiency 
consist  in  part  in  the  inclination  from  the  horizontal  of  the 
surface  of  said  sidewalk  at  the  place  where  the  plaintiff  lost 
her  foothold  and  fell  ?    Yes.     (5)  Did  such  insufficiency  and 
want  of  safety  consist  in  part  in  the  accumulation  of  snow 
and  ice  upon  said  sidewalk  at  that  place  ?    Yes.     (0)  If  you 
answer  the  last  interrogatory  in  the  affirmative,  had  such 
accumulation  of  snow  and  ice  at  the  time  of  the  plaintiff's 
fall  and  injury  been  upon  said  sidewalk  at  that  place  long 
enough  to  require  the  proper  officers  of  the  city  to  attend 
to  the  clearing  away  of  the  same,  or  making  the  same  safe 
for  passengers  in  some  way  ?    Yes.     (7)  If  you  answer  the 
last  interrogatory  in  the  affirmative,  ought  the  officers  of 
the  city  chargeable  with  the  care  of  its  streets  and  side- 
walks, in  the  exercise  of  ordinary  intelligence,  to  have  an- 
ticipated that  said  accumulation  of  snow  and  ice,  in  the 
condition  in  which  it  then  was,  was  liable  to  cause  some 
pedestrian  to  fall  and  be  injured  ?    Yes.     (8)  If  you  find  in 
answer  to  the  fourth  interrogatory  that  the  inclination  from 
the  horizontal  of  the  surface  of  said  sidewalk  at  the  place 
where  the  plaintiff  was  injured  was  in  part  the  occasion  of 
a  fall,  ought  the  officers  of  the  defendant  corporation,  in  the 
exercise  of  ordinary  intelligence  and  projier  skill,  to  have 
anticipated  that  said  inclination  was  liable  to  cause  the  fall 
and  injury  to  a  pedestrian  in  using  said  sidewalk  at  that 
place,  using  ordinary  care  ?    Yes.     (9)  Was  the  defendant 
city  and  its  officers  chargeable  with  the  condition  and  care 
of  its  streets  and  sidewalks  guilty  of  any  want  of  ordinary 
care  on  their  part  which  was  the  proximate  cause  of  the 
plaintiff's  injury;  —  a  proximate  cause  being  an  efficient, 
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first  cause,  by  reason  of  which  a  man  of  ordinary  intelli- 
gence would  at  the  time  and  place  and  under  the  circum- 
stances in  question  have  anticipated  that  a  pedestrian  pass- 
ing over  said  sidewalk  on  foot  was  liable  to  fall  and  be 
injured  by  reason  of  the  condition  of  the  sidewalk  at  that 
place?  Yes.  (10)  Was  the  plaintiff  guilty  of  any  want  of  ' 
ordinary  care  on  her  part  which  proximately  caused  or  con-^ 
tributed  to  the  injury  of  which  she  complains?  No.  (11)  If 
the  court  should  be  of  the  opinion  that  the  plaintiff  is  en- 
titled to  judgment,  at  what  sum  do  you  assess  her  damages  ? 
$2,500." 

"Upon  this  verdict  judgment  for  the  plaintiff  was  rendered,, 
and  the  defendant  appeals. 

Carl  Runge^  city  attorney,  and  G,  II,  Hamilton^  of  counsel,, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Qxiarles^  Spence 
c6  Quarles,  and  oral  argument  by  W.  0.  Quarlea. 

The  following  opinion  was  filed  ilay  15,  1900: 

WiNSLow,  J.  All  the  errors  assigned  in  this  case  are 
based  upon  rulings  made  upon  the  trial,  hence  they  cannot 
be  reviewed  in  the  absence  of  a  bill  of  exceptions.  No  such 
bill  has  been  returned  to  this  court,  although  the  printed 
cas6  contains  what  purports  to  be  a  copy  of  a  regularly  set- 
tled bill  of  exceptions.  We  cannot,  however,  consider  it» 
as  the  record  contains  no  bill,  and  we  cannot  go  beyond  the 
record.  Upon  the  record  returned,  the  only  question  open 
is  whether  the  pleadings  and  the  verdict  sustain  the  judg- 
ment. Wille  V.  Bartz^  88  Wis.  424.  It  is  apparent  that 
they  do,  and  hence  the  judgment  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  September  25, 1900. 
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MoEvoY,  Respondent,  vs.  Gallagher  and   others,  Appel- 
lants. 

September  4  —  September  SS,  1900, 

Waters:  Diversion:  Natural  toatercourse:  Contempt:  Violation  of  injuno^ 

tion:  Findings:  Appealable  order, 

L  Under  sec.  3489,  Stats.  1898,  applicable  to  contempt  proceedings  to 
enforce  the  civil  remedy  of  the  plaintiff  and  protect  his  rights  in 
the  action  (providing  that  if  "  the  court  shall  adjudge  the  defend- 
ant to  have  been  guilty  of  the  misconduct  alleged,  and  that  the 
misconduct  was  calculated  to,  or  actually  did,  defeat,  impede  or 
prejudice  the  rights  or  remedies  of  any  party  in  a  proceeding  pend- 
ing in  such  court,  it  shall  proceed  to  impose  a  fine,"  etc.),  the  court 
found  the  defendants '' guilty  of  a  technical  violation  "of  an  in- 
junctional  order,  but  failed  to  find  that  "  the  misconduct  was  cal- 
culated to,  or  actually  did,  defeat,  impede  or  prejudice  the  rights 
and  remedies  "  of  the  plaintiff.  Held  that,  in  the  absence  of  the 
findings  required  by  statute,  an  order  requiring  defendant  to  pay 
a  fine  and  the  costs  of  the  proceedings  was  without  authority. 

2.  Such  order,  being  one  that  affects  the  substantial  rights  of  the  de- 

fendants, and  being  made  in  a  special  proceeding,  is  appealable. 

3.  Where  a  natural  watercourse  has  run  across  a  highway  to  and  across 

plaintiff's  land  from  time  out  of  mind,  the  plaintiff's  right  to  the 
natural  flow  of  the  w^ater  in  the  stream,  as  a  natural  incident  to 
the  right  to  the  soil  itself,  is  the  same  as  he  has  to  other  natural 
advantages  belonging  to  the  land  of  which  he  is  the  owner,  and 
injury  and  damage  from  a  threatened  diversion  are  presumed  and 
need  not  be  proved. 

Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Juneau  county :  O.  B.  Wyman,  Circuit  Judge.  Order  re- 
versedj  judgment  affirmed. 

For  the  appellants  there  was  a  brief  hy.A,  JR.  Smith,  at- 
torney, and  Curtia,  lieid,  Smith  cfe  Curtis,  of  counsel,  and 
oral  argument  by  A.  H,  Reid  and  A.  H,  Smith, 

For  the  respondent  there  was  a  brief  by  H,  W.  Bameyy 
attorney,  and  A,  L.  Sanborn,  of  counsel,  and  oral  argument 
by  Mr.  Barney  and  Mr.  L.  K.  Luse. 
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Cassoday,  0.  J.  This  action  was  commenced  August  18, 
1898,  against  the  supervisors  of  the  town  of  Plymouth,  and 
their  agents,  employees,  or  contractors,  to  restrain  them  from 
diverting  a  creek,  or  any  part  thereof,  running  into  the 
Baraboo  river,  from  the  plaintiff's  land.  Such  proposed  di- 
version is  admitted,  but  is  sought  to  be  justified  on  the  ground 
that  it  was  necessary  in  the  proposed  improvement  of  the 
public  highway  running  north  and  south  along  the  west  side 
of  the  plaintiff's  premises.  It  is  conceded,  in  eflfect,  that  the 
creek  came  in  from  the  west,  and  crossed  the  highway  under 
a  bridge,  and  entered  the  plaintiff's  land,  and  then,  after 
running  in  an  easterly  direction  to  a  point  on  the  plaintiff's 
land  about  150  feet  from  the  center  of  the  highway,  turned 
and  ran  in  a  southerly  direction  for  a  3hort  distance,  and 
then  turned  and  ran  in  a  westerly  direction,  and  recrossed 
the  highway  under  a  bridge  about  150  feet  south  of  the  place 
where  it  first  crossed  the  highway,  and  that  said  creek  had 
so  run  on  the  land  owned  by  the  plaintiff  from  time  out  of 
mind. 

At  the  time  of  the  commencement  of  the  action  a  pre- 
liminary injunction  was  granted  by  a  court  commissioner 
restraining  the  defendants  from  diverting  from  the  plaintiflTs 
land  any  part  of  the  water  flowing  in  such  creek. 

August  24,  1898,  the  defendants  answered  by  way  of  ad- 
missions, denials,  and  counter  allegations.  September  8, 
1898,  a  supplemental  injunction  was  issued  by  the  county 
judge  requiring  the  defendants  to  absolutely  desist  and  re- 
frain from  diverting  any  part  of  the  waters  of  said  creek 
from  the  land  of  the  plaintiff,  "and  from  filling  in  the  bed 
of  said  stream,  in  whole  or  in  part,  at  any  place  between 
its  banks  upon  above  plaintiff's  said  lands,  and  from  con- 
structing or  maintaining  any  ditch  across  the  said  bend 
of  said  river."  Subsequently  the  defendants  moved  to  mod- 
ify such  injunctional  orders,  which  the  plaintiff  opposed, 
and  moved  to  punish  the  defendants  for  contempt  for  the 
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violation  of  such  injunctional  orders.  Upon  the  hearing  of 
sifch  motions,  and  after  considering  the  pleadings  and  affi- 
davits upon  which  they  were  respectively  based,  the  circuit 
court,  on  October  6,  1898,  found,  in  effect,  that  the  defend- 
ants and  each  of  them  was  and  is  guilty  of  a  technical  vio- 
lation of  the  injunction  so  issued  by  the  county  judge,  in 
that  piling  and  some  material  was  put  into  the  bed  o'  said 
stream  by  the  defendants  after  the  service  of  the  second  in- 
junctional order,  and  that  the  defendants  pay  a  fine  of  $1, 
and  the  costs  of  such  motion,  taxed  at  $20,  and  the  sheriflf'a 
fees  in  serving  the  order  to  show  cause  on  which  such  mat- 
ter was  so  founded,  taxed  and  allowed  at  $15.70,  and  the 
clerk's  fees,  taxed  at  $1.25,  making  in  all  the  sum  of  $36.95. 
Subsequently  the  cause  was  tried  upon  the  merits,  and,  in 
addition  to  the  facts  stated,  the  court  found,  in  efifect,  that 
August  1, 1898,  the  defendant  supervisors  entered  into  a 
contract  with  the  defendants  Oreutzmadtera  to  repair  such 
highway,  by  taking  out  both  of  the  sixty-foot  bridges,  and 
replace  the  south  bridge  with  a  twelve-foot  bridge,  and  fill 
up  the  bed  of  the  stream  at  the  north  bridge  with  an  em- 
bankment thirty-eight  feet  wide,  and  to  place  under  such 
embankment  eighteen-inch  tiling,  thirty-eight  feet  long,  for 
the  flow  of  the  stream,  and  to  cut  a  ditch  on  the  west  side 
of  the  highway  opposite  such  lands,  from  the  south  bank  of 
the  stream  west  of  the  north  bridge  to  the  north  bank  of 
the  stream  west  of  the  south  bridge,  such  ditch  to  be  dug 
deep  enough  so  that  the  bottom  of  the  north  end  thereof 
should  be  three  feet  above  the  then  stage  of  water  in  such 
stream,  "which  was  then  very  low,"  and  the  south  end 
thereof  to  run  to  the  level  of  the  water  in  such  stream;  that 
the  south  bank  of  the  river  w^est  of  the  north  bridge  was  to 
be  protected  by  plank  and  posts  to  a  height  of  three  feet 
from  the  bottom  of  such  ditch  down  to  the  surface  of  said 
stream;  that  the  defendants  Greutzmachers  commenced  to 
do  the  work  in  accordance  with  such  contract,  August  15> 
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1898;  that  such  stream  was  and  is  subject  to  annual  rises  of 
from  four  to  six  feet  above  the  stage  of  wat^r  at  the  time 
of  the  taking  out  of  such  bridges,  and  the  tiling  so  threat- 
ened and  intended  by  the  defendants  to  be  put  in  the 
place  of  said  north  bridge  would  have  been  entirely  insuffi- 
cient to  allow  the  water  annually  and  usually  flowing  in 
said  stream  to  enter  and  flow  across  the  lands  of  the  plaint- 
iff, as  it  had  been  wont  to  do  from  time  out  of  mind ;  that 
if  such  work  so  contracted  and  so  threatened  to  be  done  bv 
the  defendants  had  been  accomplished  the  result  thereof 
would  have  been  to  divert  from  the  plaintiff's  lands,  and 
from  their  natural  channel,  the  waters  of  said  stream,  to  the 
permanent  and  irreparable  injury  and  damage  of  the  plaint- 
iff; and,  as  conclusions  of  law,  the  court  found,  in  effect, 
that  the  defendants  had  no  right  to  divert  such  stream,  or 
any  portion  thereof,  from  the  lands  of  the  plaintiff;  that  at 
the  time  of  the  commencement  of  this  action  the  plaintiff 
was  entitled  to  the  temporary  injunctions  mentipned,  and 
was  entitled  to  judgment  perpetually  enjoining  and  restrain- 
ing the  defendants  from  doing  anything  to  obstruct  the 
flow  of  the  water  in  such  stream  upon  and  off  his  said  lands, 
and  ordered  judgment  accordingly,  but  without  costs,  except 
as  therein  stated.  From  the  judgment  so  entered,  the  de- 
fendants bring  this  appeal.  They  also  appeal  from  the  order 
so  entered  punishing  them  for  contempt. 

The  order  adjudging  the  defendants  guilty  of  contempt, 
and  all  papers,  affidavits,  orders,  interrogatories,  and  an- 
swers upon  which  it  was  based,  are  each  and  all  entitled  in 
this  action.  The  contempt  proceedings  were  instituted  by 
and  for  the  benefit  of  the  plaintiff.  The  issue  made  up  in 
such  contempt  proceedings  was  strictly  between  the  parties, 
and  was  tried  by  the  court  in  pursuance  of  the  statutes.  Sees. 
3480-3482, 3487, 3488,  Stats.  1898.  Upon  such  trial  the  court 
only  found  that  the  defendants  were  "guilty  of  a  technical 
violation  "  of  such  Injunctional  order  so  made  by  the  county 
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judge,  "in  that  piling  and  some  material  was  put  into  the 
bed  of  said  stream  by  the  defendants  after  the  service  of  " 
that  order,  and  also  required  the  defendants  to  pay,  for  the 
benefit  of  the  plaintiff,  $36.95  costs,  in  addition  to  the  fine 
of  $1. 

The  section  of  the  statutes  applicable  to  such  a  proceeding 
for  a  mere  civil  contempt  provides  that  "if  .  .  .  the 
€Ourt  shall  adjudge  the  defendant  to  have  been  guilty  of  the 
misconduct  alleged,  and  that  the  misconduct  was  calculated 
to  or  actually  did  defeat,  impede  or  prejudice  the  rights  or 
remedies  of  any  party  in  an  action  or  proceeding  pending  in 
such  court,  it  shall  proceed  to  impose  a  fine  or  to  imprison 
him,  or  both,  as  the  nature  of  the  case  shall  require."  Sec. 
3489,  Stats.  1898.  The  statute  is  mandatory,  but  the  trial 
court  made  no  such  adjudication  or  finding.  It  was  not  the 
case  of  misconduct  committed  in  the  immediate  view  and 
presence  of  the  court,  and  hence  calling  for  summary  pun- 
ishment. Sec.  3478,  Stats.  1898.  Nor  was  it  a  case  calling 
for  an  exercise  of  the  inherent  power  of  the  court  to  pun- 
ish as  and  for  a  criminal  contempt.  Sec.  2565;  State  ex 
rel.  AtCy  Oen,  v.  Circuit  Courts  97  Wis.  1.  The  proceedings 
were  to  enforce  the  civil  remedy  of  the  plaintiff,  and  to  pro- 
tect his  rights  in  the  action.  But  no  finding  or  adjudication 
in  his  favor  was  made  as  required  by  the  statute,  and  hence 
the  order  was  made  without  authority.  It  affected  the  sub- 
stantial rights  of  the  defendants,  and  was  made  in  a  special 
proceeding,  and  is  therefore  appealable.  State  ex  rel,  Meg- 
gett  V.  O'NeiU,  104  Wis.  227. 

Upon  the  merits,  we  are  clearly  of  the  opinion  that  the 
judgment  should  be  sustained.  The  findings  of  the  court 
mentioned  are  abundantly  supported  by  the  evidence.  While 
there  is  no  claim  nor  pretense  that  the  defendants  entered 
upon  or  used  any  portion  of  the  plaintiff's  land,  yet  it  is 
clearly  established  that  the  avowed  object  of  the  defend- 
ants, was  to  prevent  a  portion  of  the  waters  of  the  stream 
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from  flowing  onto  the  plaintiff's  land,  and  to  cause  such  sur- 
plus waters  to  flow  from  a  point  in  the  stream  above  the 
plaintiff's  land  in  the  ditch  mentioned,  south  along  the  west 
side  of  the  highway,  to  a  point  in  the  stream  below  the 
plaintiff's  land,  as  stated.  Counsel  contend  that  the  plaint- 
iff has  failed  to  show  that  the  proposed  improvement  would 
be  of  any  injury  or  damage  to  his  land,  and  that  the  finding 
of  the  court  that  it  would  be  to  the  "  permanent  and  irrep- 
arable injury  and  damage  of  the  plaintiff"  is  unsupported 
by  the  evidence.  But  it  is  well  settled,  and  is  in  fact  ele- 
mentary, that  "  Kiparian  proprietors,  upon  both  navigable 
and  unnavigablo  streams,  are  entitled,  in  the  absence  of 
grant,  license,  or  prescription  limiting  their  rights,  to  have 
the  stream  which  washes  their  lands  flow  as  it  is  wont  by  nat- 
ure, without  material  diminution  or  alteration.  Each  pro- 
prietor may  therefore  insist  that  the  stream  shall  flow  to 
his  land  in  the  usual  quantity,  at  its  natural  place  and  height, 
and  that  it  shall  flow  off  his  land  to  his  neighbor  below  in 
its  accustomed  place  and  at  its  usual  level."  Gould,  Waters, 
§  204,  citing  numerous  authorities  in  support  of  the  propo- 
sition. The  plaintiff  had  the  same  right  to  such  natural 
flow  of  the  water  in  the  stream,  as  a  natural  incident  to  the 
right  to  the  soil  itself,  as  he  had  to  other  natural. advan- 
tages belonging  to  the  land  of  which  he  was  the  owner.  Id,; 
North  Sliore  B,  Co.  v,  Pion^  14  App.  Cas.  621;  Kaukauna 
ir.  P.  Co,  V,  Green  Bay  i&  M,  C  Co,  75  Wis.  390.  Injury 
and  damage  in  such  a  case  is  presumed,  and  need  not  be 
proved. 

By  the  Court, —  The  order  of  the  circuit  court  adjudging 
the  defendants  in  contempt  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  dismiss  such  proceedings  for 
contempt,  with  costs  of  such  proceedings  to  be  taxed  against 
the  plaintiff,  and  in  favor  of  the  defendants.  The  judgment 
of  the  circuit  court  upon  the  merits  is  in  all  things  afflrraed,^ 
with  costs  in  favor  of  the  plaintiff  and  against  the  defend- 
ants. 
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Johnston  and  another,  Respondents,  ts.  Northwestern  Live 
Stock  Insurance  Company,  Appellant. 

September  4 — September  S5, 1900, 

(1,  2)  Appeal:  Undertaking:  Corporate  suretyship:  Justification  of  sure- 
ties: Certiflxiate  of  commissioner  of  insurance:  Perfecting  undertak- 
ing 07i  leave  of  supreme  court,  (3-8)  Insurance  of  live  stock:  Conr 
dition  of  policy  as  to  notice:  Forfeiture:  Promissory  icarranty: 
Breach:  Mortgage:  Amount  due:  Court  and  jury:  Res  ad  judicata: 
Representation  or  warranty* 

1.  Under  the  statutory  provisions,— sec.  3052,  Stats.  1898,  requiring  the 

execution  of  an  undertaking  for  costs  by  two  sureties  to  render  an 
appeal  effectual  for  any  purpose;  sec.  3065,  providing  that  such  an 
*  undertaking  shaU  be  of  no  effect  unless  accompanied  by  the  affi- 
davits of  the  sureties  justifying  as  required;  and  sec.  1966 — 34,  pro- 
viding that  a  certified  copy  of  the  certificate  of  the  insurance  com- 
missioner as  to  the  authority  of  a  surety  company  to  transact 
business  shall  be  equivalent  to  the  justification  required  of  sureties 
by  law, —  an  undertaking  for  costs  on  appeal,  executed  by  a  surety 
company,  must  have  attached  such  certificate  of  tlie  commissioner 
of  insurance  in  order  to  make  the  appeal  effective. 

2.  In  this  case,  where  the  insurance  commissioner's  certificate  was  not 

attached  to  an  undertaking  for  costs  on  appeal,  executed  by  a  surety 
company,  leave  was  granted,  on  payment  of  motion  costs,  to  perfect 
the  undertaking  by  attaching  thereto  such  certificate. 

8.  Where  an  insurance  policy  on  a  horse  contained  a  provision  that,  in 
case  of  sickness,  the  insured  should  at  once  notify  the  company  by 
telegram,  otherwise  the  policy  to  be"  void,  the  fact  that  the  horse 
took  sick  in  the  morning  of  Sunday,  and  died  in  the  afternoon  of 
that  day,  and  that  there  was  no  telegraph  station  nearer  than  nine 
miles,  is  insufficient  to  excuse  failure  to  comply  with  that  stipula- 
tion of  the  policy. 

4  In  such  case  the  agreement  as  to  notification  is  in  the  nature  of  a 
promissory  warranty,  which  must  be  strictly  fulfilled  before  there 
can  be  a  recovery;  and  nothing  short  of  impossibility  of  fulfillment 
can  excuse  its  breach. 

5.  In  such  case  the  question  of  the  materiality  or  usefulness  of  the 
agreemenfr  to  notify  the  insurance  company  at  once  by  telegraph 
in  case  of  the  sickness  of  the  horse,  is  not  open  to  be  submitted  to 
the  jury. 

Vol.  107—23 
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6.  Action  having  been  brought  on  an  insurance  policy  covering  a  horse 

incumbered  by  a  mortgage  for  $800,  it  appeared  that,  in  the  appli- 
cation for  such  policy,  it  was  stated  that  the  horse  was  mortgaged 
for  $500,  and  that  such  statement  was  warranted  to  be  true.  It 
further  appeared  tliat  after  delivery  of  the  mortgage  and  before 
the  insurance  was  effected  the  mortgagor  had  paid  $300  or  more  to 
the  mortgagee,  who  at  once  applied  the  payment  on  other  indebt- 
edness due  him  from  the  mortgagor.  It  did  not  appear  that  the 
mortgagor  made  or  attempted  to  make  application  of  such  pay- 
ment uix)n  the  mortgage.  Heldf  that  the  evidence  showed  without 
dispute  that  the  amount  of  the  incumbrance  was  $800 and  interest; 
and  that  a  question  in  the  special  verdict.  What  was  the  amount  of 
the  incumbrance  on  the  horse  at  the  date  of  making  the  application 
for  the  policy  in  suit  ?  should  have  been  answered  by  the  court  in- 
stead of  being  submitted  to  the  jury. 

7.  Where  on  the  retrial  of  an  action,  after  appeal  to  the  supreme  court, 

the  evidence  is  no  more  extensive  upon  the  questions  at  issue  than 
upon  the  former  trial,  the  propositions  of  law  laid  down  on  the 
former  appeal  are  res  adjudicata,  and  must  control,  whatever  the 
appellate  court  may  think,  on  the  second  api)eal,  as  to  their  sound- 
ness. 

8.  The  application  for  the  policy  in  suit  contained  a  statement  that 

the  mortgage  on  the  property  insured  was  $500,  when  in  fact  it 
was  over  $800,  and  such  statement  was  made  a  warranty  by  other 
provisions  of  the  application.  The  insured  testified  that  he  told 
the  agent  the  incumbrance  was  about  $500,  and  remembered  noth- 
ing further  that  was  said  in  regard  thereta  Hdd  that,  in  the  ab- 
sence of  the  further  statement  by  the  insured  that  he  did  not  know 
the  amount  of  the  incumbrance,  together  with  the  knowledge  of 
the  agent  who  wrote  the  amount  into  the  application  that  assured 
did  not  know  it  and  was  not  pretending  to  state  it,  the  statement 
in  the  application  was  not  a  representation  merely,  but  a  warranty, 
which,  being  clearly  breached,  avoided  the  policy.  language  in 
Johnston  v.  Northwestern  L,  8,  Ins.  Co,  94  Wi&  117,  held  not  to  have 
been  intended  as  a  decision  that»  if  the  insured  said  "  about  $500,"  it 
would  be  a  representation  merely,  but  if  he  said  "$500,"  it  would 
be  a  warranty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroo 
county:  O.  B.  Wtman,  Circuit  Judge.    lieversed. 

This  is  an  action  upon  a  policy  of  insurance  upon  a  horse 
for  the  sum  of  $800.    The  case  was  here  upon  an  appeal 
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from  a  former  judgment,  and  was  reversed  for  error,  94 
Wis.  117.  The  evidence  shows  that  the  horse  was  chattel 
mortgaged  by  the  plaintiff  Johnston  to  the  plaintiff  Smithy 
and  the  policy  was  made  payable  to  the  plaintiff  Smith  as 
his  interest  as  mortgagee  might  appear.  There  was  a  written 
application  for  the  policy,  signed  by  Johnston^  in  which  it 
was  stated  that  the  horse  was  mortgaged  to  Smith  for  $500, 
and  the  application  provided  that  the  statements  contained 
therein  were  warranted  to  be  true.  The  policy  also  provided 
that  it  was  made  and  accepted  upon  the  understanding  and 
agreement  that  all  the  statements  made  in  the  application 
were  true,  and  were  warranted  to  be  true.  There  was  a 
further  provision  in  the  policy  as  follows:  "That  said  in- 
sured has  agreed  and  is  required  to  use  due  diligence,  pre- 
caution, and  care  in  the  use,  and  for  the  safety,  health,  and 
preservation,  of  said  live  stock,  and  in  case  of  sickness  or 
accident  agrees  to  promptly  summon  to  his  aid  the  best 
veterinary  surgeon  to  be  had  in  the  vicinity,  or,  if  none  can 
be  had,  to  otherwise  provide  the  best  available  care  and  at- 
tention; and  he  shall  at  once  notify  this  company,  by  tele- 
^ara,  of  the  fact  of  such  sickness  or  accident;  otherwise, 
this  policy  shall  be  void."  The  horse  died  of  disease  on 
November  5,  IS93,  and  due  proofs  of  loss  were  made  on  or 
about  November  13th  following.  The  defenses  brought  by 
the  company  were,  first,  that  the  horse  was  in  fact  mort- 
gaged for  $800  instead  of  $500,  and  that  the  company  was 
never  notified  by  telegram  of  the  sickness  of  the  horse,  as 
provided  in  the  policy. 

The  court  submitted  certain  special  questions  to  the  jury 
in  addition  to  the  general  verdict,  which  questions,  and  the 
answers  thereto,  were  as  follows :  "  (1)  What  was  the  amount 
of  the  incumbrance  by  mortgage  on  the  horse  Honfleur  at 
the  date  of  the  making  of  the  application  for  the  policy 
in  suit?  A.  $525.  (2)  Did  the  plaintiff  Johnston,  at  the 
xime  the  application  was  made,  state  to  the  agent  of  the 
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company  that  there  was  a  mortgage  of  five  hundred  dol- 
lars (§500)  on  the  horse?  A.  Xo.  (3)  Did  the  plaintiff 
JohnHton^  at  the  time  the  application  for  the  policy  was 
made,  state  to  the  agent  of  the  company  that  there  was  a 
mortgage  of  about  five  hundred  dollars  ?  A,  Yes.  (4)  Was 
the  statement  as  to  the  incumbrance  or  mortgage  upon  the 
horse  made  by  the  plaintiff  Johnston  to  the  agent  of  the 
company  at  the  time  of  the  application  for  insurance  a  war- 
ranty or  representation  merely?  A,  Kepresentation.  (5)  Did 
the  plaintiff  Johnston  promptly  summon  to  his  aid  the  best 
veterinary  to  be  had  in  the  vicinity  to  care  for  the  horse  ? 
A,  Yes.  (6)  In  case  you  answer  the  foregoing  question  in 
the  negative,  then,  before  the  veterinary  Snow  arrived  at 
Ontario  to  treat  the  horse,  did  Johnston  otherwise  provide 
the  best  aviailable  care  and  attention  for  the  sick  horse  ? 
A,  Yes.  (7)  Did  the  plaintiffs  or  either  of  them  at  once 
notify  the  defendant  company  by  telegram  of  the  fact  that 
the  horse  was  sick?  Jiy  the  Court:  Xo.  (8)  Could  the 
plaintiff  Johnston^  by  the  exercise  of  ordinary  care  and  rea- 
sonable diligence,  under  the  circumstances  of  the  case,  have 
sent  a  telegram  to  the  defendant  after  he  knew  the  horse 
was  sick,  and  before  the  animal  died?  A,  Xo.  (9)  In  case 
the  plaintiffs  are  entitled  to  recover  under  the  law,  at  what 
sum  do  you  assess  their  damage?  A,  §081.35.  (10)  For 
which  party  do  you  find, —  for  the  plaintiffs  or  for  the  de- 
fendant?   A.  For  the  plaintiffs." 

Upon  this  verdict  judgment  for  the  plaintiffs  was  ren- 
dered, and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  If,  T.  Guem^eyy 
TF.  //.  Wallingford^  and  S.  W.  Button^  and  oral  argument  by 
Mr.  Button  and  Mr.  WalUn^ord. 

C.  M.  Masters^  for  the  respondents. 

Wins  LOW,  J.  k.  motion  to  dismiss  the  appeal  in  this  case 
on  the  ground  that  no  sufficient  undertaking  had  been  given 
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was  made  by  the  respondents  prior  to  the  argument,  and 
this  motion  must  first  be  considered.  The  undertaking  upon 
the  appeal  was  executed  by  the  United  States  Fidelity  & 
Guaranty  Company,  a  foreign  suretyship  corporation,  duly 
admitted  to  transact  business  in  this  state  under  the  provis- 
ions of  sec.  1966 — 32,  Stats.  1898.  No  certificate  of  the  in- 
surance commissioner  showing  the  authority  of  the  company 
to  do  business  in  this  state  was  attached  to  the  undertaking, 
nor  was  any  certified  copy  of  such  certificate  attached  thereto, 
and  it  is  claimed  by  the  respondents  that  such  certificate  is 
an  essential  to  the  validity  of  the  appeal.  This  contention 
is  based  upon  the  following  statutory  provisions:  Sec.  3052, 
which  requires  the  execution  of  an  undertaking  for  costs  by 
two  sureties  in  order  to  render  an  appeal  effectual  for  any 
purpose;  sec.  3065,  which  provides  that  such  undertaking 
shall  be  of  no  eflPect  unless  accompanied  by  the  affidavits  of 
the  sureties,  stating  that  they  are  worth  double  the  amount 
of  the  undertaking  above  their  debts  and  liabilities  in  non- 
-exempt  property;  and  sec.  1966 — 34,  which  provides,  among 
other  things,  that  the  certificate  of  the  insurance  commis- 
sioner as  to  the  authority  of  a  surety  company  to  transact 
business  (or  a  certified  copy  thereof)  shall  be  equivalent  to 
the  justification  required  of  sureties  by  law.  From  these 
various  provisions  it  is  argued  that  the  insurance  commis- 
sioner's certificate  becomes  in  such  case,  in  legal  eflFect,  the 
justification,  which  is  just  as  essential  in  case  of  an  under- 
taking given  by  a  surety  company  as  is  the  affidavit  or  jus- 
tification made  by  ordinary  sureties  in  case  of  an  undertaking 
signed  by  individuals.  On  the  other  hand,  it  is  claimed  by 
the  appellant  that  sec.  1966 — 33,  which  is  the  section  author- 
izing the  execution  of  bonds  and  undertakings  by  surety 
companies,  contains  no  requirement  that  they  should  be  ac- 
•corapanied  by  the  certificate  of  the  commissioner,  is  complete 
in  itself,  and  places  the  undertaking,  when  executed  by  a 
surety  company,  upon  the  same  footing  as  an  undertaking 
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executed  by  sureties  who  have  duly  justified.  The  question 
is  certainly  not  as  clear  as  might  be  desired,  but  in  view  of 
the  evident  intention  of  the  legiJature  that  the  respondent 
should  always  be  protected  by  a  bond  which  should  not  only 
be  suBScient,  but  should  show  its  sufficiency  upon  its  face, 
we  hold  that  upon  an  undertaking  of  this  kind  the  commis- 
sioner's certificate  is  required  to  be  attached  in  order  to  make 
the  appeal  eflFective. 

The  appellant,  while  contending  that  the  undertaking  was 
perfect,  presented  at  the  same  time  a  proper  certificate  from 
the  insurance  commissioner,  and  asked  leave  to  attach  the 
same  to  the  undertaking  in  case  the  court  should  consider 
it  necessary,  under  the  provisions  of  sec.  8068,  Stats.  1898. 
Undertakings  upon  appeal,  which  are  defective  on  account 
of  imperfect  justification  of  the  sureties,  have  frequently 
been  allowed  to  be  perfectod  by  this  court.  Ilelden  v,  Ileldejiy 
9  Wis.  557;  Smith  v.  (7.  cJ6  iT.  W.  R,  Co,  19  Wis.  89;  Ulrich 
V.  Farrington  Mfg,  Co,  09  Wis.  214.  It  was  therefore  ordered 
that  the  appeal  be  dismissed,  unless  the  appellant  within  five 
days  pay  the  respondents  $10  motion  costs,  in  which  case 
the  certificate  presented  might  be  filed,  and  the  undertakings 
perfected.  It  appears  that  the  terras  imposed  have  been 
complied  with,  and  consequently  the  appeal  will  be  consid- 
ered upon  its  merits. 

Since  the  case  was  here  upon  the  former  appeal,  a  second 
substantive  defense  has  been  added  to  the  defense  made  upon 
the  previous  trial,  and  this  defense  will  be  first  considered. 
The  policy  provides  that,  in  case  of  sickness  of  the  horse,  the 
insured  "  shall  at  once  notify  the  company  by  telegram  of 
the  fact  of  such  sickness;  .  .  .  otherwise,  this  policy 
shall  be  void."  The  additional  defense  now  made  is  that 
this  condition  was  never  complied  with,  and  that  a  verdict 
for  the  defendant  should  have  been  directed  on  this  account. 

We  do  not  see  how  this  contention  can  be  satisfactorily 
met  upon  the  evidence  before  the  court.     The  fact  was  with- 
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out  dispute  that  the  horse  was  found  to  be  sick  in  the  morn- 
ing of  Sunday,  November  5, 1893,  and  died  in  the  afternoon 
of  the  same  day,  and  that  no  telegram  notifying  the  com- 
pany of  the  fact  was  ever  sent.  The  jury  found  such  to  be 
the  fact,  in  answer  to  question  7  of  the  special  findings. 

It  is  true  that  the  jury  found,  in  answer  to  question  8, 
that  Johnston  could  not,  by  the  exercise  of  ordinary  care  and 
reasonable  diligence,  under  the  circumstances  of  the  case, 
have  sent  a  telegram  to  Wie  defendant  after  he  knew  the 
horse  was  sick  and  before  the  animal  died.  There  are  two 
radical  difficulties  with  this  finding  which  render  it  practi- 
cally valueless:  First.  It  is  unsupported  by  the  evidence. 
The  only  evidence  tending  to  show  what  steps  were  taken 
when  the  horse  was  discovered  to  be  sick  was  that  of  the 
plaintiflf  himself,  and  was  as  follows:  "The  horse  died  on 
November  5,  1893,  at  Ontario,  Wisconsin.  I  first  noticed 
the  horse  was  sick  about  half  past  seven  in  the  morning.  I 
gave  the  horse  first  a  quart  of  linseed  oil,  and  then  either 
went  or  sent  for  Dr.  Abbott,  a  physician  of  Ontario.  He 
came  and  examined  the  horse,  and  treated  him.  He  left 
two  doses  of  medicine  for  him.  One  we  gave  him  at  the 
time,  I  think,  and  he  told  me  some  time  in  four  or  five  hours 
to  give  him  another  one,  which  I  did.  He  told  me  he  thought 
the  horse  was  in  a  bad  condition,  and  advised  me  to  procure 
some  good  veterinary.  I  sent  for  J.  TV.  Snow,  of  Sparta,  a 
veterinary  surgeon.  Had  known  him  as  a  veterinary  eight 
or  nine  years  prior  to  that  time.  I  wrote  out  a  telegram  for 
Snow,  and  directed  the  messenger  to  send  it.  It  is  not  clear 
to  me  now  whether  he  couldn't  get  the  Sparta  telegraph 
office^  or  the  Nor  walk  office,  but  anyway  the  message  was 
not  sent,  and  he  came  on  to  Sparta,  and  got  Snow,  and  Snow 
arrived  at  Ontario  about  dusk,  or  a  little  after,  that  evening. 
It  is  twenty-four  or  twenty-five  miles  to  Sparta*  I  think.  It 
is  nine  miles  from  Ontario  to  Norwalk.  "Wilton  would  be 
the  nearest  telegraph  office  to  Ontario,  but  Norwalk  is  the 
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most  practicable  place.  Xorwalk  is,  I  think,  five  or  six  miles 
nearer  Sparta  than  Wilton.  When  Snow  reached  there, 
the  horse  was  dead.  The  horse  died  probably  at  two  or 
three  o'clock  in  the  afternoon,  if  my  memory  serves  me 
right.  ...  I  don't  think  I  gave  any  notice  to  the  com- 
pany of  the  sickness  of  the  horse  prior  to  his  death."  It 
appears  from  this  evidence  that  Wilton  was  the  nearest 
telegniph  olRce  to  Ontario,  where  the  horse  was  kept,  and 
that  Norwalk  was  the  most  practicable  place,  but  it  does 
not  appear  that  it  was  impossible  or  impracticable  to  tel- 
egraph to  the  company  from  either  place,  and  in  fact  it  does 
not  appear  that  any  attempt  was  made  to  telegraph  from 
either  place  or  from  Sparta.  The  messenger  who  was  sent 
to  telegraph  for  a  veterinary  surgeon  was  not  put  upon  the 
stand.  Second.  Even  if  the  finding  were  supported  by  evi- 
dence, it  is  insufficient  to  excuse  the  failure  to  telegraph  the 
company.  The  agreement  was  absolute  to  telegraph  to  the 
company  at  once,  not  to  use  ordinary  care  or  reasonable 
diligence  to  do  so.  In  the  event  of  failure  to  telegraph  at 
once,  the  policy  by  its  terms  was  avoided.  This  was  an 
agreement  in  the  nature  of  a  promissory  warranty,  and  if 
not  strictly  fulfilled  there  could  be  no  recovery.  Certainly, 
nothing  short  of  impossibility  of  fulfillment  could  excuse  a 
breach.  Nor  does  it  avail  to  say  that  its  fulfillment  would 
have  done  no  good  in  this  case.  The  parties  chose  to  make 
it  an  absolute  essential  to  the  validity  of  the  contract  upon 
which  the  right  of  recovery  depends.  In  eff'ect,  it  is  a  prom- 
issory warranty,  and  the  question  as  to  its  materiality  or 
usefulness  is  not  open.     3  Joyce,  Ins.  §  19G2. 

The  remaining  defense  was  the  same  as  that  urged  upon 
the  former  trial,  namely,  a  breach  of  the  warranty  as  to  tho 
amount  of  the  chattel  mortgage  upon  the  horse;  it  being 
claimed  by  the  defendant  that  the  mortgage  to  Smith  upon 
the  horse  was  in  fact  §SO0  instead  of  $500,  as  stated  in  the 
application.     The  evidence  showed  that  Johnston  bought 
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the  horse  of  Smith  in  March,  1892,  for  $1,400,  and  at  the 
time  of  the  purchase,  or  soon  after,  paid  $600  in  cash  of  the 
purchase  price,  leaving  $800  unpaid,  for  which  Smith  held 
a  mortgage  on  the  horse.  During  the  year  1892  Johnston 
paid  Smith  various  sums,  amounting  to  more  than  $300, 
which  he  {Joh?isto?i)  claims  should  have  been  credited  on 
the  mortgage.  ,  There  were,  however,  other  transactions 
between  Johnston  and  Smithy  upon  which  Smith  claimed  as 
due  him  over  $300,  and  he  (Smith)  claimed  to  apply  the  said 
payments  upon  this  outside  indebtedness.  This  was  the 
situation  when  the  application  for  insurance  was  made. 
Johnston  further  claims  that  defendant's  agent  (Walton) 
filled  out  the  application  for  insurance,  and  that  when  Wal- 
ton asked  him  the  amount  of  the  incumbrance  he  said, 
"  About  $500,"  and  that  Walton  wrote  the  answer  in  the 
-application  "$500."  Johnston  signed  the  application,  but 
does  not  testifv  whether  he  read  it  or  not.  Walton  denies 
that  Johnston  said,  "About  $500,"  and  says  that  the  answer 
was,  "  $500,"  just  as  it  was  written.  By  reference  to  the 
verdict,  it  will  be  seen  that  the  jury  found  (1)  that  the 
amount  of  the  incumbrance  was  in  fact  $525;  (2)  that  JoJm- 
ston  stated  to  the  agent  that  the  mortgage  was  about  $500; 
and  (3)  that  this  statement  was  merely  a  representation. 
Upon  these  findings  the  plaintiffs  claim  that  the  defense  of 
breach  of  warranty  as  to  incumbrances  has  been  success- 
fully avoided,  and  the  trial  court  so  held. 

As  to  the  first  of  these  findings,  namely,  the  finding  that 
the  amount  of  the  incumbrance  was  $525,  it  must  be  said 
that  it  is  absolutely  unsupported  in  the  evidence.  It  is  a 
question  of  application  of  payments.  It  is  familiar  law  that, 
where  a  debtor  makes  payments  to  his  creditor  to  whom  he 
is  indebted  on  several  diflferent  accounts,  the  debtor  may 
apply  the  payment  upon  either  acc'ount,  as  he  chooses,  and 
it  must  be  so  applied;  but  in  the  absence  of  such  applica- 
tion by  the  debtor  at  the  time  of  payment,  or  an  agreement 
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by  tho  creditor  to  so  apply  it,  the  creditor  may  make  appli- 
cation of  the  payment  upon  such  account  as  he  chooses.  We 
have  searched  the  case  in  vain  for  evidence  that  Johnston 
made  or  attempted  to  make  application  of  the  payments  in 
evidence  upon  the  mortgage  debt,  and,  on  the  other  hand, 
the  evidence,  though  meager,  leaves  no  reasonable  doubt 
but  that  Smith  at  once  applied  them  upon  the  other  indebt- 
edness which  he  claimed  against  Johnston,  This  renders  it 
clear  that  the  amount  of  the  incumbrance  was  $800  and  in- 
terest, instead  of  $525,  and  the  jury  should  have  been  so 
instructed. 

Coming,  now,  to  the  question  whether  the  statement  in 
the  application  that  the  incumbrance  on  the  horse  was  a 
w^arranty  or  merely  a  representation,  we*  find  that  the  evi- 
dence is  no  more  extensive  upon  the  question  than  upon  the 
former  trial;  hence  the  propositions  laid  down  upon  the 
former  appeal  are  res  adjudicata^  and  must  control  the  case 
in  subsequent  trials,  whatever  we  might  now  think  as  ta 
their  soundness.  Upon  the  former  appeal  (94  Wis.  IIY)  it 
was  said,  in  substance,  that  the  statement  in  the  application 
was  on  its  face  a  warranty,  but  that  if  Johnston  told  the 
agent  who  wrote  the  application  that  he  did  not  know  the 
amount,  but  that  it  was  "  about  $500,"  and  the  agent  under- 
stood that  it  was  not  intended  by  Johnston  to  state  the  exact 
amount,  but  wrote  it  in  that  form  in  the  application,  with- 
out Johnston's  knowledge  or  consent,  it  might  well  be  that 
it  should  not  be  construed  as  a  warranty,  but  as  a  represen- 
tation merely ;  that  this  knowledge  by  the  agent  might  estop 
the  defendant  to  claim  a  warranty;  that  whether  the  state- 
ment in  the  application  is  properly  a  warranty  or  a  repre- 
sentation is  a  question  for  the  jury  upon  all  the  evidence 
bearing  upon  it;  that  if  a  warranty  it  must  be  strictly  satis- 
fied, but  that  if  a  representation  a  variance  will  not  neces- 
sarily avoid  the  policy,  in  the  absence  of  bad  faith,  unless 
tho  variance  is  substantial  and  material  to  the  risk;  and  that 
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this  is  a  question  for  the  jury.  These  principles  must  be 
applied  to  the  present  record.  As  we  have  seen,  the  evi- 
dence showed  without  dispute  that  the  amount  of  the  in- 
cumbrance was  $800  and  interest,  instead  of  $500,  and  hence 
the  first  question  should  have  been  answered  by  the  court 
instead  of  being  submitted  to  the  jury  to  speculate  upon. 
This  left  only  two  questions,  namely :  (1)  Was  the  statement 
as  to  incumbrance  a  representation  or  a  warranty?  and,  (2) 
If  a  representation,  was  the  variance  substantial  and  material 
to  the  risk  ?  As  to  the  first  of  these  questions,  the  evidence 
before  us  does  not,  in  our  judgment,  justify  a  finding  that 
it  was  a  representation  merely.  The  plaintiflF  Johnston  tes- 
tified that  he  told  Walton  that  the  mortgage  on  the  horse 
was  about  $500,  and  that  he  remembered  nothing  further 
that  was  said  in  regard  to  it.  He  does  not  now  claim  that 
he  told  Walton  that  he  did  not  know  the  exact  amount,  but 
thought  it  was  about  $500.  This  was  his  testimony  upon 
the  previous  trial,  and  it  was  upon  this  basis  that  it  was  said 
in  the  former  opinion,  in  substance,  that  if  he  made  this 
statement,  and  the  agent  understood  that  there  was  no  in- 
tention of  stating  the  exact  amount,  the  knowledge  of  the 
agent  might  be  the  knowledge  of  the  company,  and  estop 
the  company  from  claiming  a  warranty.  This  element  is 
lacking  from  the  question  as  presented  on  this  appeal,  and 
it  is  a  vital  omission,  because  the  former  ruling  was  based 
on  this  consideration,  namely,  that  plaintiff  stated  that  he 
did  not  know  the  amount,  and  the  defendant's  agents  thus 
knew  he  did  not  know  the  amount,  and  the  compan}''  ac- 
cepted the  risk  with  this  knowledge. 

It  certainly  was  not  intended  in  the  former  decision  to^ 
decide  that  if  the  insured  said,  "About  $500,"  it  would  be  a 
representation  merely,  but  that  if  he  said,  "  $500,"  it  would 
be  a  warranty.  This  would  be  absurd.  There  must  also 
have  been  a  statement  by  Johnston  that  he  did  not  know 
the  amount,  and  kno^vledge  by  the  agent  that  he  did  not 
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know  it,  and  was  not  pretending  to  state  it.  There  being 
no  such  statement  tiow  claimed,  there  is  no  evidence  on 
which  it  can  be  found  that  the  statement  was  a  representa- 
tion merely. 

Being  a  warranty,  there  was  no  question  as  to  its  sub- 
stantiality or  materiality  to  be  submitted  to  the  jury.  There 
was  a  clear  breach,  and  the  policy  was  avoided.  Had  it  been 
ii  representation  merely,  we  are  unable  to  see  how  it  could 
be  held  that  a  variance  of  JB300  between  the  actual  incum- 
brance and  the  representation  could  be  held  unsubstantial 
-or  immaterial  to  the  risk,  when  the  policy  is  but  8800,  and 
the  real  incumbrance  is  nearly  double  the  amount  of  the 
one  represented.  We  are  not  to  be  understood  as  reaffirm- 
ing the  abstract  principles  laid  down  upon  the  former  appeal, 
but  simply  as  applying  them  to  the  case  because  they  are 
res  adjudicata. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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and  others,  Supervisors,  Appellants. 

September  4 — September  S5,  2900, 
Mandamus:  Disputed  highways:  Obstiractions:  Removal  by  supervisors. 


1.  Where  for  more  than  thirty  years  controversy  had  existed  as  to  the 
existence  of  a  highway,  and  it  liad  been  customarily  obstructed  for 
upwards  of  twenty  years,  and  the  owner  of  the  soil  had  in  good 
faith  insisted  that  the  alleged  highway  had  no  legal  existence,  be- 
cause the  necessary  proceedings  to  open  it  had  not  been  taken,  and 
such  claim  had  been  submitted  to  bv  the  town  officers  for  more 
than  twenty  years,  and  they  had  refused  to  remove  obstructions 
thereto  because  of  doubt  as  to  whether  the  possession  of  the  occu- 
pants could  be  successfully  contested,  mandamus  will  not  lie  to 
•compel  the  town  board  to  remove  such  alleged  obstructiona 
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2.  Sec.  1223,  Stats.  1898,  imposing  upon  town  supervisors  the  duty  of 

causing  the  highways  in  their  towns  to  be  kept  free  from  obstruc- 
tions to  their  use  for  public  ti'avel,  requires  summary  action  in 
reference  to  recognized  highways  only,  and  does  not  require  them 
to  decide  bona  fide  disputes  as  to  tlieir  existence. 

3.  Where  the  existence  of  a  highway  is  fairly  in  controversy,  that  con- 

troversy must  be  determined  by  the  courts  and  so  determined  as 
to  bind  the  parties  affected,  before  the  supervisors  are  in  duty 
bound  to  proceed  summarily  to  remove  obstructions  under  sea 
1223,  Stata  189a 

Appeal  from  a  judgment  of  the  circuit  court  for  La^ 
Crosse  county:  O.  B.  Wymax,  Circuit  Judge.     Reversed. 

Appeal  from  a  judgment  awarding  a  peremptory  writ  of 
mandamus  commanding  the  supervisors  of  the  town  of 
Campbell,  in  said  county,  to  remove  obstructions  from  an 
alleged  highway.  The  alternative  writ  of  mandarniis  con- 
tained recitals  to  the  effect  tliat  the  relator  was  beneficially 
interested  in  the  relief  sought;  that  the  highway  in  question 
was  legally  laid  out  September  5,  ISJO,  and  within  four 
years  thereafter  was  duly  opened  and  worked  and  was 
thenceforth  continuously  used  as  a  highway  till  about  1887, 
when  one  August  Baler  commenced  to  obstruct  it;  that  for 
some  time  prior  to  the  commencement  of  the  proceedings 
for  the  writ,  said  Baier  maintained  such  obstructions  in  such 
highway  so  as  to  wholly  prevent  its  use.  Eecitals  of  like 
effect  were  in  the  petition  for  the  w^it,  and  others  to  the 
effect  that  the  relator,  before  the  date  of  such  petition,  de- 
manded of  the  supervisors  of  the  town  that  they  perform 
their  duty  as  such  by  removing  the  obstruction,  and  that 
they  refused  to  comply  with  such  demand. 

The  supervisors  made  return  to  the  writ  in  the  form  of 
answer  to  the  petition,  to  the  effect,  among  other  things, 
that  no  highway  upon  the  line  indicated  in  the  order  dated 
September  5,  1860,  and  relied  upon  by  the  relator,  was  ever 
opened,  traveled,  or  worked,  and  that  the  purpose  of  having 
such  highway  was  wholly  abandoned;  that  the  premises  the^ 
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supervisors  were  required  to  clear  of  obstructions  are  the 
property  of  August  Baier,  and  that  he  rightfully  placed 
•  thereon  the  obstructions  complained  of;  that  Baier  and  his 
predecessors  in  title  were,  prior  to  the  date  of  the  writ,  in 
possession  of  such  premises  for  more  than  twenty  years,  dur- 
ing all  of  which  time  they  maintained  obstructions  of  the 
character  complained  of,  and  under  claim  of  right.  By  the 
petition  for  ther*vvrit  and  the  return  thereto  it  was  consid- 
ered by  the  trial  court  that  issues  were  raised  as  to  whether 
the  way,  as  laid  out  September  5  1860,  was  opened  and 
'worked  within  four  years  after  such  date;  and  whether  the 
premises  sought  to  be  cleared  of  obstructions  were  within 
the  limits  of  the  highway  as  laid  out.  There  was  a  finding 
of  facts  in  favor  of  the  relator,  among  other  things,  that  he 
was  specially  interested  in  the  controversy ;  that  the  high- 
way in  question  was  laid  out,  opened,  and  worked  as  alleged 
in  the  petition;  that  the  use  thereof  was  obstructed  as  al- 
leged; that  the  relator  demanded  of  the  supervisors  that 
they  remove  such  obstructions,  and  that  such  demand  was 
refused.  Upon  the  facts  so  found,  a  peremptory  writ  of 
inandam.u%  was  ordered  and  judgment  was  rendered  accord- 
ingly, from  which  this  appeal  was  taken. 

Tf.  8.  Burroughs^  attorney,  and  F.  H.  Bloomingdale^  of 
counsel,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Eighee  c6  Bunge^ 
iind  oral  argument  by  JK  O.  ECigbee. 

Marshall,  J.  In  view  of  the  conclusion  arrived  at  in  this 
oase,  an  extended  discussion  of  the  evidence  is  not  necessary, 
because  whether  it  be  so  weak  as  to  warrant  a  reversal  upon 
the  ground  that  the  findings  of  fact  are  contrary  to  the  clear 
preponderance  thereof,  as  claimed  by  appellants,  need  not 
be  determined. 

The  cause  was  made  to  turn,  in  the  court  below,  on  whether 
the  laid-out  highway  was  opened  and  worked  within  four 
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years  from  the  date  of  the  order  establishing  the  same,  and 
whether  the  premises  obstructed  were  within  the  boundaries 
of  such  highway.  There  was  evidence  both  ways  on  such 
questions.  The  burden  was  upon  the  respondent  to  establish 
the  affirmative  thereof.  The  evidence  tending  that  way,  as 
it  reads  in  the  record,  is  somewhat  indefinite  and  uncertain, 
while  therpis  much  evidence  to  the  contrary,  including  that 
of  two  surveyors,  one  called  by  each  party,  the  only  such 
witnesses  who  testified,  both  of  whom  made  survevs  and 
examinations  of  the  situation  before  the  trial;  and  also  in- 
cluding two  supervisors  of  the  town,  both  of  whom  had  been 
familiar  with  the  old  survey  and  the  use  of  Baier's  premises 
for  travel  since  1860,  and  one  of  whom  assisted  in  making 
such  survey.  The  evidence,  as  a  whole,  establishes  beyond 
controversy  that  a  dispute  has  existed  since  about  1864,  re- 
specting the  existence  of  the  alleged  highway;  that  it  was 
eustoraarily  obstructed  for  upwards  of  twenty  years  prior 
to  the  commencement  of  this  action,  by  the  owners  of  the 
premises  in  question  acting  in  good  faith  under  claim  of 
right;  that  the  present  owner,  firmly  and  in  good  faith,  in- 
sists that  the  alleged  highway  has  no  legal  existence,  because 
the  necessary  proceedings  to  open  it  were  not  taken,  and 
because  its  limits  do  not  include  the  location  of  the  obstruc- 
tions complained  of;  that  his  claim  of  right  in  that  regard, 
and  that  of  his  predecessor  in  the  title,  reaching  back  for 
more  than  twenty  years,  was  submitted  to  by  the  officers  of 
the  town,  and  that  they  refused  to  remove  such  obstructions 
because  of  doubt  as  to  whether  Baier^s  possession  can  be 
successfully  contested,  and  the  belief  that  they  would  lay 
themselves  liable  to  an  action  for  trespass  by  going  upon  his 
premises  and  summarily  maintaining  the  right  of  the  public 
to  the  obstructed  use  of  the  alleged  highway. 

Now,  in  view  of  the  situation  as  above  set  forth,  the  ques- 
tion is  presented  of  whether  it  was  proper  to  determine,  in 
this  form  of  action,  the  right  involved  and  to  compel  the 
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appellants  to  go  upon  the  premises  in  question  and  attempt 
to  clear  them  of  obstructions.  Baier  is  not  a  party  to  the 
action.  lie  is  not  bound  by  the  judgment.  If  he  be  right 
in  his  position,  the  appellants  would  be  trespassers  the  mo- 
ment they  attempted  to  carry  out  the  commands  of  the  writ 
awarded  by  the  judgment  appealed  from,  and  he  would  have 
a  right  to  treat  them  accordingly;  and  if  he  b€^  not  right^ 
they  would  be  compelled  to  establish  that  fact  in  expensive 
litigation  against  theia  as  individuals,  in  which  they  would 
be  liable  to  be  defeated  regardless  of  any  judgment  in  this 
action. 

The  question  suggested  must  be  answered  in  the  negative. 
A  maiidannts  proceeding  Avill  not  lie  to  compel  a  public 
officer  to  perform  a  duty  dependent  upon  disputed  and  doubt- 
ful facts,  or  where  the  legal  result  of  the  facts  is  a  subject 
for  reasonable  controversy.  If  the  right  is  reasonably  in 
serious  doubt,  from  either  cause  mentioned,  the  discretionary 
power  rests  with  the  officer  to  decide  whether  or  not  he  will 
proceed  to  enforce  it  till  the  right  shall  have  been  established 
in  some  proper  action;  and  that  discretion,  fairly  exercised, 
cannot  be  controlled  by  mandarmis.  State  ex  rel.  Carpenter 
V,  Hastings^  10  Wis.  518;  State  ex  rel.  La  Voile  v.  Sauk  Co. 
62  Wis.  37G;  Wood,  Mandamus,  67,  68. 

The  law  as  indicated  is  firmly  established  and  is  particu- 
larly applicable  where,  if  the  officers  were  to  attempt  to  do- 
the  act  required  by  the  judgment,  it  would  involve  them 
in  uncertain  litigation ;  and  that  alone  is  sufficient  to  answer 
the  contention  that  they  breached  their  official  duty  and  laid 
themselves  liable  to  this  action.  State  ex  rel.  Pfster  v.  Man- 
itowoc^ 52  Wis.  427;  State  ex  rel.  Lightfoot  v.  McCdbe^  74  Wis. 
481 ;  Stat^  ex  rd.  Buchanan  v.  Kellogg^  96  Wis.  672;  Townea 
V.  NicholB^  73  Me.  515;  Comnn^rs  of  Highways  v.  Pe^yple  ex- 
rel  BonTcer,  66  111.  339;  Brokaw  v.  Comm'rs,  130  111.  482; 
People  ex  rel.  Fortune  v.  Pleasant  HiU^  67  111.  App.  416 7 
Board  of  JEdtication  v.  Spencer^  52  Kan.  574;  State  ex  rd^ 
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Faires  v.  Buhler,  90  Mo.  560;  liex  v,  Greame^  2  Adol.  &  E. 
615;  Elliott,  Roads  &  S.  517;  Merrill,  Mandamus,  §  SI. 

In  the  last  case  cited,  decided  in  the  court  of  king's  bench, 
the  rule  is  stated  thus:  ""We  are  not  to  subject  the  magis- 
trate to  risk  by  compelling  him  to  perform  an  act  where  wo 
see  a  legal  probability  that  an  action  will  be  brought  against 
him  for  doing  it."  In  State  ex  reL  Buchanan  v,  Kelhggj 
supra^  this  court  said:  "  It  is  not  the  province  of  mandamus 
to  determine  and  adjudicate  disputed  rights,  but  to  enforce 
undisputed  rights."  In  State  ex  rel.  Faires  v.  Buhler^  %upra^ 
the  Missouri  court  declares  the  law  in  effect  as  follows:  If 
reasonable  doubt  exists  as  to  the  right,  or  the  power  of  an 
officer  to  perform  a  duty  in  regard  to  it,  mandamus  will  not 
lie  to  enforce  such  performance.  It  will  not  compel  a  road 
'overseer  to  remove  an  obstruction  from  a  road  when  the  legal 
existence  of  the  road  is  in  doubt,  especially  if  it  be  appar- 
ent that  the  interests  of  third  persons,  not  before  the  court, 
are  involved. 

True,  sec.  1223,  Stats.  1898,  imposes  upon  town  supervis- 
ors the  "duty  of  causing  the  highways  in  their  towns  to  bo 
kept  free  from  obstructions  to  their  use  for  public  travel, 
but  that  does  not  require  them  to  decide  a  hona  fide  dispute 
as  to  the  existence  of  the  highway.  That  section,  so  far  as 
it  requires  summary  action  by  the  supervisors,  refers  only 
to  recognized  highways.  Where  the  existence  of  such  a 
way  is  fairly  in  controversy,  that  controversy  must  be  de- 
termined by  the  courts,  and  so  as  to  bind  the  parties  affected, 
before  the  supervisors  are  in  ,duty  bound  to  proceed  sum- 
marily under  sec.  1223.  It  follows  that  the  trial  court  should 
have  dismissed  the  mandamus  proceedings. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 

the  proceedings  with  costs. 
Vol.  107—28 
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The  State  ex  eel.  Rice,  Eespondent,  vs.  CmrrENDEN  and 
others,  State  Dental  Examiners,  Appellants. 

Septeinber  4 — September  f5, 1900. 
Mandamus:  Return:  Demurrer:  Costs:  Practice, 

1.  Where  an  alternative  writ  of  mnndamus  ordered  the  state  board 

of  dental  examiners  to  issue  to  relator  a  license  to  practice  den- 
tistry, or  show  cause,  and  a  demurrer  was  interposed  to  that  por- 
tion of  the  return  which  set  out  resolutions  adopted  concerning 
qualifioations  required  by  applicants  for  a  license  and  establishing 
a  standard  for  colleges  whose  diplomas  would  be  recognized,  and 
to  another  portion  setting  out  evidentiary  matters  as  to  inquiries  by 
the  board  regarding  the  standard  of  the  college  of  which  relator 
was  graduated,  the  demurrer  was  held  to  be  improperly  interposed 
and  sustained,  since  the  portions  demurred  to  were  not  set  up  as 
separate  and  distinct  grounds  why  the  defendants  refused  obedi- 
ence to  the  writ,  but  are  parts  of  one  complete  return,  which,  with 
the  other  matters  set  out,  constituted  the  defense  in  the  action. 

2.  An  order  sustaining  a  demurrer,  which  required  the  defeated  party 

to  pay  |10  costs  absolutely,  is  held  erroneous.  Such  costs  can  only 
be  required  as  a  condition  for  pleading  over. 

Appeal  from  an  order  of  the  circuit  court  for  Monroe 
county:  O.  B.  Wyman,  Circuit  Judge.     Reversed, 

Mandarmts.  The  relation  sets  out  the  facts  which  it  is 
claimed  entitle  the  relator  to  a  license  to  practice  dentistry 
in  this  state,  and  a  wrongful  refusal  on  the  part  of  the  de- 
fendants, who  constitute  the  state  board  of  dental  exam- 
iners, to  issue  such  license.  An  alternative  writ  was  issued, 
to  which  the  defendants  made  return,*  in  which  they  set  out 
at  length  their  grounds  for  not  obeying  the  writ.  The  twelfth 
subdivision  sets  out  the  adoption  of  certain  resolutions  by 
the  board  concerning  the  qualifications  to  be  required  of  ap- 
plicants for  license,  and  establishing  a  standard  for  dental 
colleges  whose  diplomas  should  be  recognized  by  the  board. 
The  thirteenth  subdivision,  among  other  things,  sets  out 
that  the  board,  at  a  regular  meeting,  discussed  the  standing 
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4ind  reputation  of  the  college  from  which  the  plaintiff  claims 
to  have  a  diploma,  and  decided  that,  in  their  judgment,  said 
•college  was  not  a  reputable  one,  whose  graduates  would  be 
entitled  to  license  without  examination.  This  is  followed 
by  some  evidentiary  matters  as  to  further  inquiries  regard- 
ing the  standing  of  this  college,  and  what  was  done  in  that 
regard,  and  an  allegation  that  relator  was  notified  of  their 
•conclusions.  The  relator  demurred  to  the  whole  of  the 
twelfth  subdivision,  and  to  that  portion  of  the  thirteenth 
-which  set  out  the  inquiries  made  as  above  stated.  After  a 
hearing  of  the  demurrer,  the  court  entered  an  order  as  fol- 
lows: "It  is  ordered  that  the  demurrer  be,  and  the  same  is 
hereby,  sustained.  Further  ordered  that  the  defendants  pay 
plaintiff  $10  costs  of  said  demurrer."  Defendants  duly  ex- 
-cepted  thereto,  and  have  taken  this  appeal. 

Joseph  B,  Doe^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Jones  dk  Richr 
o/rda  and  Henry  T,  Sheldon^  and  oral  argument  by  Mr, 
Sheldon. 

Ba-rdbek,  J.  This  court  held  in  State  ex  rel.  O,  B,  <&  M. 
a,  Co.  V.  Jenningsy  66  Wis.  113,  that  a  proceeding  by  man- 
-damns  was  essentially  a  civil  action,  so  far  as  the  rules  and 
practice  as  to  pleadings  were  concerned,  and  that  as  to 
form  and  sufficiency  the  several  pleadings  must  be  governed 
by  the  same  rules  which  prevail  in  other  civil  actions.  This 
rule  was  recently  reiterated  and  approved  in  the  case  of 
Sta;te  ex  rel.  Buchanan  v,  Kellogg^  95  Wis.  672.  Sec.  3451, 
Stats.  1898,  provides  that,  whenever  a  return  shall  be  made 
to  any  writ  of  mandamus^  the  person  prosecuting  the  same 
***  may  demur  or  answer  all  or  any  of  the  material  facts 
contained  in  the  same  return."  Construing  this  statute  to 
mean  that  a  demurrer  might  be  interposed  to  any  material 
fact  contained  in  the  return,  the  relator  demurred  to  certain 
paragraphs  of  the  return,  as  not  stating  facts  sufficient  to 
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constitute  a  defense.  The  portions  thus  challenged  are  not 
set  up  as  separate  grounds  why  the  defendants  refuse  obedi- 
ence to  the  writ,  but  are  parts  of  one  complete  return, 
which,  with  the  other  matters  set  out,  constitute  their  de- 
fense to  the  action.  It  is  a  well-settled  principle  that  a 
demurrer  cannot  be  addressed  to  a  fragmentary  part  of  a 
pleading.  6  Ency.  of  PL  &  Pr.  300  r  Shedy  v.  61,  M,  &  N. 
E.  Co,  72  Wis.  471.  Speaking  of  their  statute  relating  to 
pleadings  in  cases  of  this  kind,  the  courts  of  New  York  have 
said:  "The  relators  had  a  right  to  demur  to  the  return 
made  to  the  alternative  mandamus^  but  they  could  not 
both  demur  and  plead.  .  .  .  The  whole  return  is  to  bo; 
considered  as  entirety,  like  a  count  in  a  declaration.  If 
the  facts  set  forth  cannot  be  traversed  or  denied,  the  re- 
lator may  demur,  but  he  cannot  dissect  the  return  into  a^ 
many  parts  as  he  sees  fit,  and  plead  to  some  portions  and 
demur  to  the  residue."  Vail  v.  People^  1  Wend.  38.  But 
in  this  case  we  need  not  draw  the  line  so  closely.  If  a  re- 
turn sets  up  separate  and  distinct  grounds  for  not  obeying 
the  alternative  writ,  no  good  reason  is  perceived  why  a  de- 
murrer may  not  be  interposed  to  test  its  sufficiency  in  that 
particular,  in  analogy  to  the  practice  that  permits  a  demurrer 
to  one  of  several  defenses,  and  in  that  regard  the  return 
would  not  be  considered  as  an  entirety.  As  covering  the 
rule  before  stated,  we  quote  from  AVood,  Mandamus,  27:  "  The 
people  or  the  relator  may  demur  to  the  return,  or  to  any 
complete  statement  of  facts  therein  separately  assigned  as 
a  cause  for  disobeying  the  command  of  the  writ,  on  the 
ground  that  the  same  is  insufficient  in  law  upon  the  face 
thereof."  That  portion  of  the  return  demurred  to  which 
relates  to  the  adoption  of  certain  resolutions  by  the  defend- 
ant board,  as  well  as  the  evidentiary  matters  relative  to  the 
efforts  of  the  board  to  secure  information  as  to  the  standing 
of  the  college  granting  relator's  diploma,  are  not  considered 
as  being  within  the  rule  above  stated,  and  hence  the  de- 
murrer was  improperly  interposed  and  sustained. 
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The  form  of  the  order  entered  is  erroneous.  It  requires 
the  defendants  to  pay  plaintiff  $10  costs  absolutely.  Such 
costs  can  only  be  required  as  a  condition  for  pleading  over. 
Schoenleher  v,  Burkhardt^  94  Wis.  575;  Schvoeder  v.  Rich- 
urdaon^  101  Wis.  529. 

This  conclusion  renders  it  unnecessary  to  consider  the  case 
on  the  merits. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 


ing to  law. 


Dabold^  Appellant,  vs.  The  Chronicle  Publishing  Company, 

Bespondent. 

September  4  —  September  S5,  1000. 

lAbel  and  slander:  Adtdteration  of  butter:  Violation  of  criminal  stat- 
ute: Moral  turpitude:  Pleading:  Responsibility  for  libeL 

1.  An  article  in  a  newspaper  charging  plaintiff  with  selling  without 
any  license,  a  compound  in  imitation  of  pure  yellow  butter,  which 
contained  an  admixture  of  foreign  fat,  is  not  libelous:  neither  sees. 
4607c,  4607cf,  Stats.  1898,  nor  anj  other  statute  of  Wisconsin,  makes 
sale  of  imitation  butter  or  of  oleomargarine  criminal  or  prohibited 
because  sold  without  license  from  the  state,  nor  c^n  it  be  said  that, 
independently  of  any  such  law,  absence  of  license  renders  disgrace- 
ful or  discreditable  sales  otherwise  innocent. 

H,  An  article  in  defendant's  newspaper  which  charged  that  plaintiff 
had  sold  adulterated  butter  as  of  pure  creamery  make,  that  the 
commodity  was  forty  per  cent  butter  and  the  balance  grease,  and 
that  purchasers  had  been  misled,  is  libelous.  It  charges  deceitful 
dealing  in  adulterated  or  imitation  butter,  absolutely  prohibited 
by  sea  4607c,  Stats.  1898,  which  makes  such  acts  a  crime,  and  the 
acts  so  charged  also  involve  moral  turpitude  in  their  perpetrator, 
both  as  an  individual  and  as  a  dealer  in  commodities  owing  a  duty 
of  honesty  and  good  faith  to  his  customers. 

Z,  Under  sec.  2677,  Stats.  1898  (providing  that  in  case  of  libel  it  shall 
not  be  necessary  to  state  in  the  complaint  any  extrinsic  facts,  for 
the  purpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
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famatory  matter  out  of  which  the  cause  of  action  arose,  but  it 
shall  be  sufficient  to  state  generally  that  the  same  was  published 
concerning  the  plaintiff),  an  allegation  that  defendant  published 
an  article  in  its  newspaper,  charging  the  D.  P.  Ca  (meaning  plaint- 
iff) with  having  sold  adulterated  butter  as  pure  creamery  make,  ia 
sufficient,  on  demurrer,  to  show  that  the  acts  charged  referred  to 
plaintiff. 
4  In  an  action  for  libel,  a  positive  allegation  that  the  defendant  falsely 
and  maliciously  caused  to  be  printed  and  published  in  a  certain 
newspaper  a  certain  libelous  article  concerning  the  plaintiff,  is 
sufficient,  on  demurrer,  to  charge  defendant  with  such  control 
over  matter  inserted  in  the  newspaper  as  to  make  it  liable  therefor. 


Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

Appeal  from  an  order  sustaining  demurrer  to  complaint 
in  substantially  the  following  words: 

"That  the  plaintiff  is  a  produce  merchant,  and  has  been 
such  produce  merchant  at  the  times  hereinafter  mentioned, 
with  his  place  of  business  at  La  Crosse,  Wisconsin.  That 
on  January  21,^  1900,  the  defendant  falsely  and  maliciously 
caused  to  b3  printed  and  published  in  the  La  Crosse  Morn- 
ing Chronicle,  a  daily  newspaper  published  at  La  Crosse, 
Wisconsin,  a  certain  libelous  article  of  the  plaintiff,  and  of 
the  plaintiff  in  regard  to  his  trade  and  business  and  in  re- 
lation to  his  conduct  therein,  the  words  following: 

"*  Bogus  Butter. 

"*  The  Imitation  Article  is  Found  to  he  on  Sale  in  Thi9 
Town  —  Retail  Merchants  have  been  Selling  the  Stuff  as  the 
Real  Thing —  The  Authorities  at  Madison  are  Analyziiig  a 
Nuiviher  of  Samples  —  State  Law  Regulating  the  Sale  of  such 
Products  has  been  Violated. 

" '  Adulterated  butter  has  been  sold  in  this  city  for  some 
time  past  as  of  pure  creamery  make,  and  the  imitation  has 
been  sold  at  the  regular  creamery  prices. 

" 'Through  a  mere  accident  the  stuff  was  discovered,  and 
now  there  is  no  more  to  be  had,  not  because  the  supply  is 
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exhausted,  but  retail  dealers  who  sold  it  have  returned  their 
stock  to  the  wholesaler  who  has  been  handling  it  here. 

" '  The  so-called  butter  has  been  shipped  here  from  Armour 
&  Company  of  Chicago,  it  is  charged,  and  the  Dabold  Prod- 
uce Company  (meaning  plaintiff)  has  acted  as  their  local 
agents.  A  few  days  ago  a  regular  customer  of  one  of  the 
suburban  grocery  stores  discovered  that  the  stuff  sold  him 
as  butter  was  somethino^  other  than  the  real  thino^.  In 
spreading  it  on  a  peace  of  bread  it  resembled  suet,  and  could 
be  broken  like  a  piece  of  cheese.  He  immediately  notified 
the  grocer,  asking  him  if  he  had  a  license  to  sell  that  sort  of 
stuflf.  The  retailer  wa§  surprised  to  hear  of  such  a  condition 
of  affairs^  and  informed  Mr,  Daljold  (meaning  plaintiff)  of 
the  matter.  The  latter  says  he  will  be  responsible  should 
there  be  any  trouble  over  the  matter. 

"'Samples  of  the  butter  have  been  taken  to  three  commis- 
sion men  in  the  city,  one  of  whom  says  it  contains  only  forty 
par  cent,  of  butter  and  the  balance  is  composed  of  grease. 
On  Monday  morning  a  sample  was  sent  to  H.  C.  Adams,  of 
the  state  dairy  and  food  commission,  for  examination,  and 
an  analysis  will  soon  be  sent  back.  In  the  meantime  no 
more  of  the  butter  will  be  ofifered  for  sale. 

" '  The  selling  of  adulterated  articles  of  this  kind  requires 
a  license  under  the  state  law,  and  violators  are  subject  to  a 
heavy  fine.' 

*'  Meaning  and  intending  thereby  to  charge  plaintiff  herein 
with  the  violation  of  sections  4607c*  and  4607rf,  Wisconsin 
Statutes,  which  said  sections  provide  a  punishment  for  any 
person  who  shall  offer  or  expose  for  sale,  or  have  in  his  pos- 
session with  intent  to  sell,  any  article,  product,  or  compound 
made  wholly  or  partly  out  of  any  fat,  oil,  or  oleaginous  sub- 
stance, or  compound  thereof,  not  produced  from  unadulter- 
ated milk,  or  cream  from  the  same,  and  without  the  admix- 
ture or  addition  of  any  fat  foreign  to  said  milk  or  cream, 
which  shall  be  in  imitation  of  yellow  butter  produced  from 
such  milk  or  cream,  with  or  without  coloring  matter,  and 
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for  the  sale  of  the  same  without  a  license;  and  further  mean- 
ing and  intending  to  charge  that  the  plaintiff  was  guilty  of 
fraudulent,  corrupt,  and  dishonest  practices  in  his  said  busi- 
ness. 

"And  plaintiff  further  alleges  that  on  the  2Gth  day  of 
January,  1900,  the  defendant  herein  falsely  and  maliciously 
caused  to  be  printed  and  published  in  the  said  La  Crosse 
Morning  Chronicle  a  certain  libelous  article  of  the  plaintiff, 
and  of  the  plaintiff  in  regard  to  his  trade  and  business  and 
in  relation  to  his  conduct  therein,  the  following  words: 

"*MoRE  About  Bogus  Buiter. 

*' '  The  Analysis  of  Samples  Sent  to  Madison  Expeeted  To- 
Day  —  Mr,  Dahold  Denies  iliat  He  has  Sold  any  of  the  Bad 
Butter, 

^' '  The  announcement  made  in  the  Chronicle  that  bogus 
lutter  was  being  sold  in  this  city  has  created  considerable 
talk  amono^  commission  men  and  retailers.  The  Chronicle 
obtained  its  information  from  a  reliable  source,  and  can  back 
all  the  statements  that  have  been  made  in  this  report.  It 
is  expected  that  an  analysis  of  the  samples  of  the  so-called 
butter,  which  were  sent  to  H.  C.  Adams,  of  the  state  dairy 
and  food  commission,  will  be  received  to-day  or  to-morrow, 
when  it  will  be  learned  what  portion  of  it  is  adulterated. 

" '  Mr.  Dabold  (meaning  plaintiff)  claims  that  he  is  not  the 
local  agent  for  Armour  &  Company,  of  Chicago,  from  whom 
it  is  said  the  butter  was  received,  and  that  he  buys  all  his 
butter  from  Minnesota.  lie  also  has  sent  samples  of  the 
butter  in  question  to  the  food  inspector  for  inspection. 

" '  There  were  no  new  developments  yesterday,  and  prob- 
ably nothing  new  will  be  learned  until  the  record  of  Mr. 
Adams  is  received.'  [Innuendo  same  as  to  previous  publi- 
cation.] " 

For  the  appellant  there  was  a  brief  by  Doherty  (6  Bald- 
win, and  oral  argument  bv  C  L.  Baldwin, 

For  the  respondent  there  was  a  brief  by  F'ruit  <&  Gordon, 
and  oral  argument  by  G.  II.  Gordon. 
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Dodge,  J.  It  is  obvious  that  the  pleader  intended  to  point 
out  by  means  of  the  innuendo  three  defamatory  meanings, 
as  convej^ed  by  the  pubhshed  words:  first,  selling,  or  offer- 
ing or  exposing  for  sale,  a  compound  in  imitation  of  pure 
yellow  butter,  which  contains  any  admixture  of  foreign 
fat, —  a  crime  under  sec.  4607<?,  Stats.  1898;  second,  selling 
the  same  without  a  license,  erroneously  claimed  to  be  for- 
bidden by  sees.  46076*  and  4607^7/  and,  third,  acting  fraudu- 
lently and  corruptly  as  a  produce  dealer  in  selling  an  adul- 
terated commodity  as  pure. 

The  second  of  these  alleged  meanings  may  be  dismissed 
at  once,  for  neither  the  statutes  referred  to  nor  any  other 
statute  of  Wisconsin  makes  sale  of  imitation  butter  or  of 
oleomargarine  criminal  or  prohibited  because  without  license 
from  the  state,  nor  can  it  be  said  that,  independently  of  any 
such  law,  absence  of  license  would  render  disgraceful  or  dis- 
creditable sales  otherwise  innocent. 

The  published  article  is,  however,  clearly  capable  of  con- 
veying the  defamation  suggested  by  the  other  two  innuen- 
does as  against  some  one, —  whether  as  against  plaintiff  will 
be  considered  later.  Thus,  it  is  alleged  that  adulterated 
butter  has  been  sold  as  of  pure  creamery  make;  that  the 
commodity  is  forty  per  cent,  butter  and  the  balance  grease; 
and  that  both  a  customer  and  the  retailer  from  whom  he 
purchased  were  misled.  This  charges  deceitful  dealing  in 
adulterated  or  imitation  butter,  absolutely  prohibited  by 
sec.  4607<?,  not,  as  respondent  seems  to  surmise,  a  dealing  in 
oleomargarine,  which  may  be  lawful  and  innocent  if  the 
regulations  as  to  marking,  etc.,  prescribed  by  sec.  4G07rf  are 
complied  with.  The  acts  so  charged  also  involve  moral 
turpitude  in  their  perpetrator  as  an  individual,  and  espe- 
cially as  a  dealer  in  such  commodities,  owing  a  duty  of 
honesty  and  good  faith  to  his  customers. 

More  of  uncertaintv  is  involved  in  the  consideration 
"whether  the  publication  Jn  question  may  fairly  be  under- 
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stood  as  imputing  the  acts  charged  to  the  plaintiff.  It  is 
not  for  the  court  to  decide  on  demurrer  whether  such  ia 
either  the  meaning  or  the  understanding  in  fact  of  the  words 
used,  but  only  whether  they  are  capable  of  such  meaning, 
reasonably  interpreted.  If  so,  then  the  former  question  is- 
for  the  jury.  Schild  v.  Legler^  82  Wis.  73,  75 ;  Robertson  v. 
Edehtein^  104  Wis.  440, 443.  No  hesitation  need  result  from 
the  fact  that  reference  is  made  to  the  Dabold  Produce  Com- 
pany  instead  of  the  plaintiff  by  name,  for  the  complaint  ex- 
pressly alleges  that  those  words  mean  the  plaintiff.  Such 
allegation  is  sufficient,  under  sec.  2677,  Stats.  1898,  on  de- 
murrer, though,  if  controverted,  it  must  be  proved.  This 
statute  has  relieved  plaintiff  from  alleging  extrinsic  facts  b}'* 
way  of  inducement,  which  formerly  might  have  been  neces- 
sary, and  has  given  to  the  innuendo  increased  force  in  alleg- 
ing the  application  to  plaintiff  of  the  words  used. 

The  article  set  forth  is  certainly  capable  of  the  construc- 
tion that  the  imitation  butter  sold  b}'  the  retailers  was  ob- 
tained by  them  from  the  plaintiff,  called  Dabold  Produce 
Company,  agent  of  Armour  &  Company,  from  whom  it  was 
shipped  to  La  Crosse.  That  the  retailers  purchased  in  igno- 
rance of  the  quality  of  the  commodity'  is  implied  from  the 
distinct  allegation  of  the  surprise  of  one  of  them  when  in- 
formed thereof  by  his  customer.  We  are  satisfie<l  that  the 
ordinary  reader  might  well  understand  the  article  as  assert- 
ing that  the  plaintiff  was  the  source  from  which  the  "bogus 
butter"  emanated,  and  that  the  pervading  suggestion  of 
deception  was  intended  to  apply  to  him,  since  in  one  in- 
stance, at  least,  the  retailer  is  asserted  to  have  been  inno- 
cent, and  to  have  been  misled.  So  understood,  the  publica- 
tion would  be  libelous. 

2.  It  is  objected  that  the  complaint  does  not  set  forth 
any  control  by  defendant  over  matter  inserted  in  the  La 
Crosse  Morning  Chronicle  sufficiently  to  make  it  liable 
therefor,  and  Simonsen  v.  Herald  Co.  61  Wis.  626,  is  invoked 
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as  authority.  That  defendant  maliciously  caused  the  article 
complained  of  to  be  published  is  alleged  positively,  and  with- 
out any  qualification.  This  is  sufficient  on  demurrer.  A  sim- 
ilar allegation  was  held  insufficient  in  the  above-cited  case, 
because  it  was  deemed  to  be  qualified  by  further  allegation* 
of  specific  facts,  and  to  be  only  the  pleader's  conclusion  from 
such  other  facts,  namely,  that  defendant  Coleman  was  a 
principal  proprietor  of  the  Ilerold  Company,  which  owned, 
controlled,  and  published  the  paper  containing  the  libel,  and 
wag  manager  of  the  paper.  These  facts  were  held  not  suf- 
ficient to  show  that  he  controlled  or  was  responsible  for  the 
matter  printed  therein.  In  the  present  case  there  is  no  such 
qualification  or  impairment  of  the  direct  allegation  of  de- 
fendant's responsibilit3^ 

The  demurrer  was  erroneously  sustained. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  overrule  the  de- 
murrer. 


September  5 — September  25, 1900, 

Highioays:  Eneroachments:  Plats:  Surveys:  Ancient  fences, 

A  fence  having  been  erected  by  defendant  on  a  line  laid  out  by  & 
surveyor  as  the  proper  location  of  the  east  line  of  the  block  in 
which  his  premises  were  situate,  it  appeared,  in  an  action  to  com- 
pel the  removal  of  the  fence  on  the  ground  that  it  encroached  on 
the  highway,  that,  on  the  plat  containing  such  block,  there  were 
no  natural  landmarks  referred  to;  thai  the  plat  was  imperfect 
and  contradictory;  and  that  no  monument  or  original  stake  was 
in  existence  from  which  the  lines  of  the  original  survey  could  be 
located;  but  the  uncontradicted  evidence  as  to  the  location  of  an- 
cient fences,  marking  other  lot  and  street  lines  in  the  same  blocks 
showed  the  line  claimed  by  the  plaintiff  to  be  the  east  line  of  the 
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block  as  originally  surveyed.  Held,  that  such  evideuce  could  not 
be  overcome  by  mere  measurements  of  distances  from  the  base 
line  as  shown  by  the  plat,  and  that  a  judgment  of  removal  of  the 
encroachment  was  proper. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed, 

Tliis  is  a  proceeding  brought  under  sees.  1330-1336  of  the 
Statutes  of  1898  by  the  trustees  of  the  village  of  Galesville 
to  compel  the  removal  of  an  alleged  encroachment  upon  the 
west  side  of  Benton  street,  in  said  village,  consisting  of  a 
wire  fence  built  by  the  defendant,  and  intended  by  him  to 
make  the  east  line  of  lots  7  and  10  of  block  19  of  Gale's  first 
addition  to  the  village  of  Galesville,  The  village  claimed 
that  this  fence  projected  into  Benton  street  through  its  en- 
tire length  a  distance  of  ten  or  eleven  feet,  while  the  de- 
fendant claimed  that  it  stood  upon  the  true  east  line  of  said 
lots.  The  trustees  made  and  served  an  order  requiring  the 
removal  of  the  fence  pursuant  to  sec.  1330,  Stats.  1898.  The 
defendant  denied  the  alleged  encroachment  under  sec.  1332, 
and  the  case  came  to  the  circuit  court  by  appeal  from  the 
judgment  of  the  justice,  in  which  court  it  was  treated  as  an 
original  action,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendant  appeals. 

Many  facts  in  the  case  were  undisputed.  The  original 
plat  of  the  village  of  Gal^vills  was  made  and  recorded  in 
1854,  and  was  situated  partially  in  the  northwest  quarter  of 
section  33,  and  partially  in  the  northeast  quarter  of  section 
32,  in  township  19,  range  8,  in  Trempealeau  county.  In  this 
plat  a  north  and  south  street  appears,  called  Benton  street. 
In  the  year  1856  the  plat  of  Gale's  first  addition  to  the  said 
village  was  made  and  recorded,  which  last-named  plat  ap- 
parently joined  on  to  the  original  plat  on  the  west  and  south, 
and  had  for  its  east  boundarv  the  west  line  of  said  north- 
west  quarter  of  section  33.  In  this  last-named  plat  there  is 
a  block  numbered  19,  upon  the  east  side  of  which  appears  a 
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street  not  named  upon  the  plat,  but  app.arently  a  continuation 
of  Benton  street  in  the  original  plat.  Lots  7  and  10  in  block 
19  are  located  in  the  southeast  corner  of  said  block  19,  and 
front  on  said  Benton  street.  North  of  said  last-named  lots, 
in  the  same  block,  are  lots  1  and  6,  which  also  have  a  front- 
age on  Benton  street.  Lots  7  and  10  were  unoccupied  and 
unfenced  until  about  the  year  1886,  when  the  plaintiff  pur- 
chased them;  but  lot  1  and  certain  other  lots  in  said  block 
were  occupied  and  fenced  for  many  years.  Soon  after  the 
defendant  purchased  lots  7  and  10,  a  sidewalk  was  built  in 
front  of  said  lots  by  the  village,  and  the  defendant  built  a 
fence  on  what  he  supposed  was  the  east  line  of  lots  7  and  10, 
which  fence  was  on  the  line  with  the  old  fence  on  the  east 
line  of  lot  1.  This  fence  and  the  sidewalk  remained  in  po- 
sition until  the  year  1893,  and  the  sidewalk  was  used  by  the 
public  continuously  during  that  time.  In  the  year  1893  the 
village  employed  a  civil  engineer  named  Bradish  to  make  a 
survey,  and  to  find  the  lines  of  block  19.  In  making  such 
survey  Bradish  started  from  the  quarter  corner  of  the  north- 
east quarter  of  section  32,  which  corner  is  the  northwest 
corner  of  said  addition  according  to  the  plat,  and  measured 
eastwardly  through  the  blocks  and  streets  marked  upon  the 
plat,  using  the  distances  named  upon  the  plat  as  far  as  pos- 
sible, and  fixed  the  east  line  of  lots  7  and  10  about  eleven 
feet  east  of  the  former  fence.  Ko  action  was  taken  by  the 
board  upon  this  survey,  but  soon  after  it  the  village  board 
ordered  the  defendant  to  build  a  new  sidewalk  in  front  of 
•his  premises.  The  defendant  then  moved  his  fence  to  the 
line  marked  by  the  Bradish  survey,  and  the  fence  thus  built 
is  the  encroachment  complained  of.  Upon  the  side  of  the 
village  it  w^as  shown  that  none  of  the  original  stakes  mark- 
ing the  lines  of  block  19  or  of  other  blocks  in  the  addition 
were  in  existence,  but  that  the  ancient  fences  upon  some  of 
the  other  lots  in  block  19,  and  long  occupation  of  said  lots, 
coincided  with  the  line  of  the  fence  built  by  Parker  in  1886; 
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and  that,  if  the  lines  of  the  block  were  readjusted  according 
to  the  Bradish  survey,  they  would  all  be  thrown  out  of  their 
old  position  ten  or  eleven  feet.  The  engineer,  Bradish,  ad- 
mitted that  the  plat  of  the  addition  was  inconsistent,  and 
that  the  courses  and  distances  named  upon  the  plat  could 
not  be  made  to  agree,  and  that  he  found  his  lines  by  meas- 
urements only  from  the  base  line  of  the  plat. 

For  the  appellant  there  \/as  a  brief  by  Higiee  <&  Bun^gej 
and  oral  argument  by  E,  C,  Uighee. 

For  the  respondent  there  was  a  brief  by  W,  S.  Wadleigh^ 
attorney,  and  John  C.  Gaveney^  of  counsel,  and  oral  argu- 
ment by  Mr.  Wadleigh, 

WiNSLow,  J.  The  question  at  issue  in  this  case  was  simply, 
"Where  was  the  east  line  of  block  19  located  and  marked 
upon  the  ground  when  the  addition  was  originally  surveyed 
and  platted?  The  question  was  not  where  an  accurate  meas- 
urement of  distances  on  the  recorded  plat  would  now  locate 
the  line,  but.  Where  was  it  located  originally?  Haeine  v. 
Emerson^  85  Wis.  80. 

Every  stake  in  the  plat  originally  set  had  disappeared. 
There  were  no  natural  landmarks  referred  to,  and  no  monu- 
ment or  original  stake  was  in  existence  from  which  the  lines 
of  the  original  survey  could  be  located,  unless  we  except  the 
quarter  corner  at  the  extreme  northwest  corner  of  the  plat, 
which  was  several  blocks  distant  from  block  19,  and  not  con- 
nected therewith,  either  by  monument  or  certain  description. 
The  plat  itself  is  imperfect  and  contradictory;  the  width  of- 
some  of  its  streets  is  not  given,  and  its  courses  and  distances 
are  inconsistent  with  each  other. 

The  rules  by  which  the  lines  of  such  plats  are  to  be  ascer- 
tained are  well  settled.  In  the  absence  of  natural  boundaries 
or  monuments,  and  of  monuments  or  stakes  set  in  the  course 
of  the  original  survey,  the  lines  of  ancient  fences  and  long- 
continued  occupation  of  adjacent  lots  and  blocks  in  the  same 
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plat,  if  evidently  intended  to  mark  the  true  lines  of  such  lots 
<ind  blocks,  have  greater  probative  force  than  mere  measure- 
ments of  courses  and  distances.  Eacine  v.  J.  L  Cane  P.  Co. 
5G  Wis.  539 ;  Hacine  v,  Emerson^  supra;  Madison  v.  Maxjers^ 
D7  Wis.  399.  Especially  is  this  true  where,  as  in  the  present 
case,  the  courses  and  distances  marked  upon  the  plat  are 
contradictory,  thus  making  it  ambiguous  and  uncertain. 

In  the  pres3nt  case  the  uncontradicted  evidence  of  the 
location  of  ancient  fences  marking  other  lot  and  street  lines 
in  the  same  block  showed  that  the  line  upon  which  the  de- 
fendant built  his  fence  in  1886  was  unquestionably  the  east 
line  of  his  lots,  and  hence  was  the  west  line  of  Benton  street 
as  originally  surveyed  when  the  plat  was  made.  This  could 
not  be  overcome  by  mere  measurement  of  distances  from 
the  base  line.  The  rule  is  salutary,  and  necessary  to  pre- 
vent the  confusion  and  strife  whi'ch  would  infallibly  result 
if  every  ancient  plat  which  had  been  practically  located  on 
the  ground  was  subject  to  reconstruction*  and  relocation  by 
measurement  of  distances  because  the  original  stakes  could 
not  be  found. 

A  verdict  for  the  plaintiif  might  have  been  directed  upon 
the  uncontradicted  evidence.  The  view  which  we  have  taken 
of  the  case  renders  unnecessary  any  consideration  of  the  vari- 
ous errors  assigned,  because  none  of  the  rulings  could  aflfect 
the  result. 

By  the  Court — Judgment  affirmed. 
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8118      269     New  Home  Sewing  Machine  Company,  Respondent,  vs. 

Simon,  Appellant. 

September  6  —  September  IS5, 1000, 

Appeal:  New  trial:  Res  ad  judicata:  Guaranty:  Conditional  delivery: 
Waiver:  Instructions  to  jury:  Perverse  verdict:  Refusal  to  set  aside: 
Abuse  of  discretion. 

1.  Where,  in  an  action  on  a  letter  of  guaranty  delivered  on  condition 

that  another  signer  should  be  obtained,  the  supreme  court  decided 
that,  when  knowledge  came  to  the  plaintiff  that  the  letter  had 
been  wrongfully  delivered,  it  had  no  right  to  ignore  the  fact;  that 
proceeding  thereunder  was  at  its  peril;  that  unless  the  guarantor 
was  guilty  of  some  act  that  would  amount  to  an  estoppel,  it  was 
without  remedy;  and  that  the  fact  that  its  agent  notified  the 
guarantor  that  it  would  extend  credit  to  H.,  whose  obligations 
were  thereby  guaranteed,  did  not  call  for  any  protestation  from 
him  that  he  would  not  be  bound  thereby, —  it  was  error  for  the  trial 
court  on  a  second  trial,  on  substantially  the  same  evidence,  to  in- 
struct the  jury  tliat,  if  the  defendant  signed  the  letter  and  was 
thereafter  notified  of  its  acceptance  by  plaintiff,  it  thereupon  be- 
came a  binding  contract  of  guaranty  according  to  its  terms;  and 
that  if  defendant  intended  to  insist  upon  the  condition  uix>n  which 
he  signed  the  letter,  it  was  his  duty  to  notify  the  plaintiff  that  he 
would  not  be  responsible  unless  another  signature  was  obtained. 

2.  Defendant  having  signed  a  letter  of  guaranty  on  condition  that  it 

should  not  be  delivered  until  another  surety  was  obtained,  the 
principal  delivered  it  in  violation  of  such  condition,  and  the  guar- 
antor, when  notified  by  the  guarantee's  agent  that  credit  would  be 
extended  on  it,  told  such  agent  of  the  wrongful  delivery.  There- 
after the  agent  was  permitted  to  take  the  letter  away  witliout  pro- 
test. The  guarantor  called  attention  to  the  provision  enabling 
him  to  withdraw  therefrom  if  dissatisfied.  He  told  such  agent  he 
thought  it  would  not  be  necessaiy  for  him  to  do  so  as  he  had  faith 
in  his  principal's  business  ability.  Such  agent  thereafter  frequently 
called  on  the  guarantor,  and  they  talked  about  how  the  principal 
was  getting  along  in  his  business.  Heldy  that  there  was  no  waiver 
of  the  guarantor's  right  to  insist  upon  the  effect  of  his  notification 
of  the  conditional  delivery. 
8.  The  rule  that,  where  aniiist^ke  is  made  in  giving  instructions  to  the 
jury,  thereafter  so  fully  corrected  as  to  leave  no  reasonable  ground 
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to  say  that  they  have  been  misled,  or  where  an  instruction  upon  a 
material  point  is  susceptible  of  two  constructions,  one  a  coiTect 
statement  of  the  law  and  the  other  not,  but  taking  the  charge  as  a 
whole  there  is  no  reasonable  ground  to  say  that  the  jury  may  have 
adopted  and  applied  the  latter,  the  error  cannot  be  taken  advan- 
tage of  to  reverse  the  judgment,  does  not  relate  to  cases  where  the 
whole  or  some  essential  part  of  the  controversy  was  covered  by 
erroneous  instructions  requested  by  one  party  and  then  again  cov- 
ered by  correct  instructions  requested  by  the  opposite  party;  or  to 
cases  where  conflicting  instructions  are  given  on  material  points, 
leading  to  uncertainty  as  to  what  rules  of  law  are  applicable  to  the 
casoi 

4  Where  negotiations  between  the  principal  in  a  letter  of  guaranty 
and  the  guarantee,  in  regard  to  reducing  the  guarantor's  liability 
from  ^,000  to  $1,000,  were  abandoned  before  notification  of  ac- 
ceptance was  given  the  guarantor,  who  was  not  a  party  to  the 
negotiations  and  had  no  knowledge  of  the  communications  in  re- 
spect thereto;  and  where  on  that  state  of  the  record,  in  a  suit  on 
such  letter  of  guaranty,  it  was  decided  on  appeal  that  what  oc- 
curred in  regard  to  a  change  of  the  guaranty  was  immaterial,  such 
decision  is  held  to  rule  adversely  to  the  guarantor  an  assignment 
of  en*or  to  the  refusal  of  the  trial  court,  on  the  second  trial,  to  re- 
ceive in  evidence  letters  that  passed  between  the  guarantee  and 
the  principal  in  regard  to  such  change. 

6.  Where  the  amount  due  plaintiff,  if  he  is  entitled  to  a  verdict,  is  sus- 
ceptible of  being  determined  with  mathematical  accuracy,  a  ver- 
dict for  plaintiff  for  a  less  amount  shows  that  the  cause  was  not 
fairly  considered  by  the  jury,  and  that  the  verdict  was  purposely 
and  recklessly  made  regardless  of  the  evidenca 

6l  In  such  case,  where  it  is  clear  that  such  prejudicial  misconduct  has 
taken  place,  there  is  no  room  for  the  exercise  of  judicial  discretion 
in  disposing  of  a  motion  to  vacate  the  verdict  and  grant  a  new 
trial 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  W^^an,  Circuit  Judge.     Reversed. 
Action  to  recover  on  a  guaranty  which  is  as  follows: 

"  La  Crosse,  Wis.,  August  27th,  1893. 
"To  The  New  Home  Sewing  Machine  Company, 

«  Chicago,  111. 
"Gentlemen, —  For  and  in  consideration  of  your  company 
supplying  K.  L.  C.  Holbek,  of  La  Crosse,  in  the  county  of 
Vol.  107—24 


370  SUPEEME  COURT  OF  AVISCONSIN.         [107 

New  Home  Sewing  Machine  Ca  v&  Simon. 

La  Crosse,  in  the  state  of  Wisconsin,  with  sewing  machines 
and  articles  connected  therewith,  on  credit,  I  do  hereby 
guarantee  the  payment  to  you  of  tlie  price  and  value  of  said 
goods  at  maturity,  to  an  amount  not  to  exceed  two  thousand 
dollars  ($2,000.00),  and  whether  the  same  be  due  on  open 
account  or  by  note  or  acceptance,  and  you  are  hereby  au- 
thorized to  grant  such  delay  as  you  may  see  fit,  for  the  pay- 
ment of  any  sura  which  may  be  due  you  at  any  time,  and 
this  shall  be  held  as  continuing  security  in  your  favor  until 
further  notice  from  me,  and  to  cover  any  and  all  renewals  of 
debts,  notes,  or  acceptances  which  may  from  time  to  time 
be  made,  and  any  interest  or  cost  due  thereon,  and  any  bal- 
ance which  may  at  any  time  be  due  by  said  K.  L.  Ilolbek 
to  your  company. 

"Signed  this  27th  day  of  August,  1895. 

"Mathias  Simon." 

The  allegations  of  the  complaint  were,  in  substance,  that 
plaintiff  was  entitled  to  recover  the  full  sum  mentioned  in 
the  letter  of  guaranty  because  of  the  default  of  the  princi- 
pal. The  answer  admitted  the  signature  to  the  letter  of 
guaranty  and  alleged  that  defendant  signed  it  upon  an 
agreement  that  another  surety  should  be  obtained  thereto 
and  that  it  should  not  otherwise  be  binding;  that  notice  of 
the  acceptance  of  such  letter  was  never  received ;  that  by 
agreement  between  the  principal  named  in  the  letter  of 
guaranty  and  plaintiff,  the  liability  under  such  letter  was 
changed  from  $2,000  to  $1,000,  and  that  the  alleged  indebt- 
edness of  such  principal,  which,  in  any  event,  was  covered 
by  the  guaranty,  was  much  less  than  $2,000.  The  main 
question  litigated  on  the  trial  was  whether  the  letter  of 
guaranty  was  conditionally  signed  to  the  knowledge  of 
plaintiff,  or  whether  it  was  modified  as  stated  in  the  answer. 
Defendant  testified  that  be  signed  the  letter  of  guaranty 
with  the  express  agreement  that  another  surety  should  bo 
obtained  thereto,  and  that  upon  plaintiff's  agent  calling  upon 
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him  to  obtain  an  acknowledgment  of  the  genuineness  of  his 
signature  to  such  letter,  he  said  to  him:  "When  I  signed 
that  bond  I  signed  with  the  distinct  understanding  that 
there  was  to  be  another  bondsman  before  the  delivery  of 
the  bond."  That  evidence  was  disputed.  Some  letters  were 
offered  in  evidence  showing  that  prior  to  the  conversation 
above  mentioned,  and  after  the  letter  of  guaranty  came  to 
plaintiflF's  possession,  it  was  agreed  to  limit  the  liability 
thereunder  to  $1,000,  but  it  was  thereafter  agreed  that  the 
guaranty  should  stand  as  written.  Such  letters  were  re- 
ceived in  evidence,  their  effect  being  limited  to  the  question 
of  conditional  delivery.  There  was  no  evidence  to  show 
that  defendant  had  any  knowledge  of  the  correspondence 
relating  to  a  change  in  the  contract  of  guaranty. 

The  court  specially  instructed  the  jury,  at  plaintiflf's  re- 
quest, as  follows:  If  you  believe  from  the  evidence  'that 
plaintiff  notified  the  defendant  that  it  accepted  the  guar- 
anty as  signed,  and  that  it  would  thereafter  sell  to  Holbek 
on  the  faith  thereof,  and  if  you  further  find  that  it  did 
thereafter  sell  to  Holbek  on  the  faith  of  such  guaranty, 
then  the  defendant  is  bound  by  his  contract  of  guaranty  to 
the  plaintiff  to  the  extent  of  such  balance  as  may  be  due  the 
plaintiff  for  sewing  machines  or  sewing-machine  supplies 
furnished  on  the  faith  of  such  guaranty,  not  exceeding  $2,000, 
with  interest  from  the  date  when  demand  was  made  upon 
defendant  for  payment  thereof.  If  defendant,  Simon^  did 
not  intend  to  be  bound  by  the  letter  of  guaranty  after  ac- 
ceptance thereof  unless  there  was  another  surety  thereon,  it 
was  his  duty  to  notify  plaintiff  that  he  would  not  be  re- 
sponsible on  said  letter  of  guaranty  unless  another  surety 
signed  the  same.' 

The  jury  were  further  instructed,  at  plaintiff's  request: 
"*If  you  find  that  defendant  did  not  notify  plaintiff  that 
another  surety  must  be  procured  before  he  would  be  bound 
by  the  letter  of  guaranty,  then  he  is  bound  under  the  letter 


372  SUPREME  COUET  OF  WISCONSIN.         [107 

New  Home  Sewing  Machine  Ca  ts.  Simon. 

to  pay  for  Holbek's  purchases  within  the  terms  of  such  let- 
ter of  guaranty,  after  September  9,  1895,  for  a  sum  not  to 
exceed  $2,000,  with  interest  thereon  from  the  date  demand 
was  made  for  payment  thereof,  provide^  you  further  find 
that  plaintiflF  notified  defendant  of  its  acceptance  of  the  let- 
ter of  guaranty,  and  that  it  would  furnish  sewing  machines, 
and  sewing-machine  materials  upon  the  faith  and  strength 
of  it.' 

The  court  further  instructed  the  jury,  at  plaintiffs  re- 
quest: If  you  find  that  Simon  said  to  plain tiflfs  agent,  Sep- 
tember 9,  1895,  "  When  I  signed  that  bond  and  Ilolbek 
brought  it  in,  I  signed  it  with  the  distinct  understanding 
that  there  should  be  another  bondsman  when  delivered,'^ 
it  is  for  you  to  say  whether  or  not  this  is  sufficient  notice, 
providing  the  conversation  which  the  defendant,  Simony 
claims  did  occur,  to  inform  plaintiff  that  he  did  not  intend, 
on  the  9th  day  of  September,  1895,  to  be  bound  by  this  let- 
ter of  guaranty,  and  in  determining  this  question  you  should 
take  into  consideration  all.  that  occurred  between  these  par- 
ties at  this  conversation. 

.General  instructions  were  given  to  the  jury  to  the  effect 
that  if  defendant,  Simon^  and  plaintiff's  agent  understood,  on 
September  9,  1895,  that  the  letter  of  guaranty  was  to  be  a 
binding  contract,  plaintiff  is  entitled  to  recover.  Further 
instructions  were  given  as  follows:  "If  you  believe  that 
Mathlas  Simon  at  the  interview  with  plaintiff's  agent  on 
September  9,  1895,  used  the  language  he  claims  to  have- 
used,  viz.:  'When  I  signed  that  bond  and  Holbek  brought 
it  in,  I  signed  it  with  the  distinct  understanding  that  there 
must  be  another  bondsman  when  delivered,'  it  is  for  you  to 
say  whether  or  not  this  language  was  sufficient  to  notify 
the  plaintiff  that  he  did  not  intend  to  be  bound  by  the  con- 
tract of  guaranty,  and  in  determining  the  question  yott 
should  take  into  consideration  the  defendant's  entire  con- 
duct and  all  other  facts  and  circumstances  in  the  case." 
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Each  of  the  above  instructions  was  duly  excepted  to. 

The  jury  were  further  instructed,  at  defendant's  request, 
substantially  as  follows:  '  If  the  letter  of  guaranty  was  not 
desired  to  be  a  bindino^  contract  unless  another  signature 
thereto  was  obtained,  and  the  plaintiff  had  notice  of  that 
fact  or  anything  sufficient  to  put  a  reasonably  prudent  man 
on  his  guard  in  respect  thereto,  then  the  plaintiff  cannot 
recover  in  this  action.'  '  If  the  letter  of  guaranty  was 
conditionally  left  with  the  principal,  and  notice  thereof 
was  given  to  the  plaintiff  before  it  extended  credit  to  such 
principal,  the  former  had  no  right  to  sell  goods  to  the  latter 
relying  on  the  guaranty,  unless  there  was  something  in  the 
talk  or  conduct  of  the  defendant  on  September  9th  which 
would  have  warranted  the  agent  in  believing  that  defend- 
ant did  not  intend  to  insist  upon  the  invalidity  of  the  in- 
strument. The  fact  that  the  agent  then  notified  the  defend- 
ant that  the  plaintiff  would  extend  credit  to  Uolbek  did  not 
call  for  any  protestation  from  him  that  he  would  not  be 
bound  by  the  letter  of  guaranty.  When  knowledge  came 
to  the  plaintiff,  if  it  did  so  come,  that  the  letter  of  guaranty 
had  been  wrongfully  delivered,  it  had  no  right  to  ignore 
the  fact.  It  proceeded  thereafter  at  its  peril,  and,  unless 
defendant  is  guilty  of  some  act  that  would  amount  to  es- 
toppel, is  without  remedy.'  Instructions  requested  by  de- 
fendant's attorneys,  that  the  agreement  shown  to  have  been 
made  between  the  plaintiff  and  the  principal  in  the  letter 
of  guaranty  subsequent  to  its  coming  to  the  latter's  hands, 
limiting  the  effect  of  such  letter  to  $1,000,  avoided  it  unless 
such  modification  was  subsequently  done  away  with,  were 
refused. 

The  undisputed  evidence  was  that  if  the  guaranty  was 
binding  according  to  its  terms,  defendant  was  liable  thereon 
to  pay  about  the  full  amount  of  the  sum  named  therein, 
with  interest.  The  exact  amount  was  capable  of  being  de- 
termined with  mathematical  accuracy.     The  verdict  of  the 
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jury  was  $1,000  and  interest,  making  $1,358.74-.  Judgment 
was  entered  accordingly  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Winterj  Each  cfe 
Winter^  and  oral  argument  by  Franh  Winter, 

For  the  respondent  there  was  a  brief  by  Fruit  <&  Oordoriy 
and  oral  argument  by  G,  II.  Gordon, 

Marshall,  J.  Upon  the  first  appeal  in  this  case  (104  Wis. 
120)  one  of  the  questions  presented  for  decision  was,  Was  it 
incumbent  on  defendant,  when  called  upon  by  plaintiff's 
agent,  September  9,  1895,  and  notified  of  its  acceptance  of 
the  guaranty,  to  do  more  than  merely  say  to  the  agent,  in 
substance,  that  the  paper  was  signed  on  condition  that  an 
additional  guarantor  would  be  obtained  before  delivery 
thereof  to  the  guarantee  ?  That  is.  Was  it  necessary,  at  that 
time,  for  the  defendant  to  expressly  notify  the  agent  that  he 
would  insist  upon  the  condition  that  an  additional  guarantor 
be  obtained  before  the  letter  of  guaranty  should  take  effect 
as  to  him,  in  order  to  prevent  a  waiver  of  his  right  to  insist 
upon  such  condition,  thereafter,  to  defeat  liability  thereon? 
That  was  decided  in  the  negative.  The  decision  was  ex- 
pressed in  such  plain  language  that  no  room  was  left  for  a 
mistake  in  regard  to  the  subject  upon  a  new  trial,  if  reason- 
able attention  were  paid  to  the  opinion  of  the  court.  The 
language  of  such  opinion  was  as  follows:  "  The  fact  that  the 
agent  notified  defendant  that  plaintiff  would  extend  credit 
to  Ilolbek  did  not  call  for  any  protestation  from  him  that 
he  would  not  be  bound  by  the  letter  of  guaranty.  When 
knowledge  came  to  plaintiff,  if  it  did  so  come,  that  the  letter 
of  guaranty  had  been  wrongfully  delivered,  it  had  no  right 
to  ignore  the  fact.  It  proceeded  thereunder  at  its  peril,  and 
unless  defendant  is  guilty  of  some  act  that  would  amount 
to  an  estoppel,  is  without  remedy."  Notwithstanding  such 
decision,  on  the  new  trial,  upon  substantially  the  same  evi- 
dence as  that  produced  on  the  first  trial,  the  learned  circuit 
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judge,  at  the  request  of  counsel  for  plaintiflF,  instructed  the 
jury  as  indicated  in  the  statement  of  facts,  that  if  defendant 
signed  the  letter  of  guaranty  and  was  thereafter  notified  of 
its  acceptance  by  plaintiff,  it  thereupon  became  a  binding 
contract  of  guaranty  according  to  its  terms;  that  if  defend- 
ant intended  to  insist  upon  the  condition  on  which  he  signed 
the  paper,  if  there  was  such  a  condition,  it  was  his  duty  to 
notify  the  plaintiff  that  he  would  not  be  responsible  unless 
another  signature  was  obtained  to  the  paper.  That  was  re- 
peated and  made  so  significant  that  the  jury^,  looking  alone 
to  the  propositions  given  to  them  at  the  request  of  plaintiff's 
counsel,  were  not  left  free  to  come  to  any  other  conclusion 
but  that  express  notification  by  defendant  to  plaintiff's  agent, 
of  his  intention  to  insist  upon  the  conditional  delivery  of  the 
.paper,  was  essential  to  save  him  from  liability  thereon. 

True,  the  court  in  the  eighth  instruction,  requested  by 
plaintiff's  counsel,  in  form  left  it  to  the  jury  to  say  whether 
the  statement  defendant  testified  he  made  to  plaintiff's  agent 
was  sufficient  notice  that  he  did  not  intend  to  be  bound  by 
the  paper  as  signed ;  but  if  it  was  proper  to  submit  that 
question  to  the  jury  at  all,  they  were  not  left  free  to  answer 
it  from  the  evidence,  having  been  previously  instructed,  in 
effect,  that  express  notification  by  defendant  to  the  agent 
was  necessary,  that  an  additional  signature  to  the  letter  of 
guaranty  must  be  obtained  in  order  to  give  effect  to  his 
signature;  and  there  was  no  evidence  of  any  such  notice. 
True  it  was  said  on  the  former  appeal  that  if  defendant  no- 
tified the  plaintiff's  agent  that  the  letter  of  guaranty  was 
conditionally  delivered,  and  such  was  the  fact,  plaintiff  had 
no  right  to  treat  it  as  a  binding  contract  unless  defendant 
waived  the  condition  by  his  conduct, —  that  is,  did  or  said 
something,  indicating  that  he  did  not  intend  to  stand  upon 
the  conditional  delivery,  upon  which  plaintiff  relied.  What 
was  there  said  respecting  a  waiver  by  defendant  of  the  con- 
dition upon  which  he  claimed  to  have  signed  the  letter  of 
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guaranty,  was  said,  not  because  it  was  then  thought  there 
was  anything  in  the  record  upon  which  a  waiver  could  be 
based,  but  because  it  was  supposed  there  might  be  evidence 
on  that  line  on  a  second  trial.  The  decision  that  the  notice 
defendant  said  he  gave,  as  to  the  circumstances  of  his  sign- 
ing and  delivering  the  guaranty,  sufficiently  brought  them 
to  the  attention  of  the  plaintiff  to  be  binding  upon  it,  and 
that  such  situation  could  not  be  changed  in  plaintiff's  favor 
except  by  proof  of  circumstances  sufficient  in  law  to  estop 
the  defendant  from  denying  his  liability,  gave  no  warrant 
for  submitting  to  the  jury  on  the  second  trial  the  question 
of  whether,  admitting  defendant's  testimony  to  be  true  as 
to  what  he  said,  it  was  sufficient  to  bring  to  the  agent's  at- 
tention the  fact  of  the  conditional  delivery.  The  court  should 
have  followed  the  decision  of  this  court  bv  instru^tin;^  the 
jury  that  if  they  believed  from  the  evidence  that  the  con- 
versation occurred  between  the  defendant  and  plaintiff's 
agent,  as  testified  to  by  the  former,  they  should  render  a 
verdict  in  defendant's  favor,  unless  they  believed  from  the 
evidence  that  he  indicated  to  such  agent  that  he  would  waive 
the  condition,  and  plaintiff  relied  thereon.  The  mere  fact 
that  the  agent  was  permitted  to  take  the  bond  away  with- 
out protest,  after  the  conversation  mentioned,  is  of  no  sig- 
nificance, because  that  was  consistent  with  defendant's 
attitude  that  he  was  willing  to  be  bound  if  an  additional 
signature  was  obtained.  Neither  was  the  fact,  if  it  be  a 
fact,  that  the  defendant  called  attention  to  the  provision  in 
the  bond  enabling  hira  to  withdraw  therefrom  if  dissatisfied, 
and  that  he  told  the  agent  that  he  thought  it  would  not  be 
necessary  for  him  to  withdraw  as  he  had  faith  in  Holbek's 
business  ability;  or  the  fact,  if  it  be  a  fact,  that  the  agent 
thereafter  frequently  called  on  defendant,  and  they  talked 
about  how  Holbek  Avas  getting  on  in  his  business,  of  any 
special  significance.  Neither  one  nor  all  of  such  circum- 
stances were  sufficient  to  establish  a  waiver  of  defendant's 
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right  to  insist  upon  the  effect  of  his  notification  to  tho 
plaintiff's  agent  of  the  conditional  delivery  of  the  letter  of 
guaranty.  Thoy  do  not  indicate  that  defendant  expected 
that  goods  would  bs  sold  on  the  faith  of  his  signature  to 
the  letter  of  guaranty  till  another  guar-^ntor  should  be  ob- 
tained. The  burden  of  pro^f  to  establish  the  fact  of  waiver 
was  upon  the  plaintiff,  and  without  some  clear,  definite  evi- 
dence tending  that  wa}^  the  finding  should  have  been  made 
in  appellant's  favor  by  the  court. 

What  has  been  said  renders  it  unnecessary  to  discuss  the 
general  instructions  given  to  the  jury. 

It  is  argued  that  because  the  law,  as  laid  down  in  the  for- 
mer opinion,  was  correctly  given  to  the  jury,  by  instructions 
requested  by  appellant's  counsel,  the  errors  discussed  were 
thereby  corrected.  Counsel  cite  Middleton  v.  Jerdee^  73  Wis. 
44,  and  Anna%  v,  M.  db  JV,  R,  Co,  07  Wis.  03.  Those  cases 
are  of  a  class  that  hold  that,  where  there  is  a  mistake  made 
in  giving  the  law  to  the  jury,  so  fully  thereafter  corrected 
as  to  leave  no  reasonable  ground  to  say  that  they  have  been 
misled  to  the  prejudice  of  the  appellant,  or  where  an  instruc- 
tion upon  a  material  point  is  susceptible  of  two  constructions, 
one  a  correct  statement  of  the  law  and  the  other  not,  but 
taking  the  charge  as  a  whole  there  is  no  reasonable  ground 
to  say  that  the  jury  may  have  adopted  and  applied  the  latter, 
the  error  cannot  be  taken  advantage  of  to  reverse  the  judg- 
ment. Thev  have  no  relation  to  such  cases  as  this  where  the 
whole  or  some  essential  part  of  the  controversj'^  to  be  deter- 
mined by  the  jury  was  covered  by  erroneous  instructions 
requested  by  one  party  ajid  then  again  covered  by  correct 
instructions  requested  by  the  opposite  party;  or  cases  where 
conflicting  instructions  are  given  on  material  points,  lead- 
ing to  uncertainty  as  to  what  rules  of  law  were  applied  to 
the  case  by  the  jury.  In  such  a  situation  the  losing  part}'' 
is  generally  entitled  to  a  reversal  of  the  judgment  against 
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him,  if  proper  proceedings  be  taken  for  a  review  of  the  error. 
Imlwff  V.  G.  (&  M.  R.  Co,  20  Wis.  344;  Ward  v.  Henry,  19 
Wis.  76;  Little  v.  Superior  R,  T,  R.  Co.  88  Wis.  402. 

Errors  are  very  liable  to  occur  where  the  practice  is  fol- 
lowed of  giving  to  the  jury  a  number  of  propositions  con- 
taining the  law  as  claimed  by  the  attorney  on  one  side  of 
the  controversy  and  that  is  followed  by  a  number  of  propo- 
sitions submitted  by  opposite  counsel  containing  the  law  as- 
claimed  by  him,  and  general  instructions  are  also  submitted. 
It  is  a  safer  course  for  the  trial  judge  to  study  the  requests, 
submitted  with  sufficient  care  to  enable  him  to  embody 
such  as  are  correct  in  the  general  instructions,  and  to  reject 
the  rest.  That  course  enables  the  court  to  submit  to  the 
jury  the  law  point  by  point,  in  an  orderly  way,  and  the  one 
best  calculated  to  preserve  harmony  between  the  several 
subjects  treated,  and  not  confuse  the  jury  as  to  the  law  on 
one  point  by  reiterations  of  a  principle  in  different  language,, 
not  easily  comprehended  by  a  layman  to  be  identical  in 
meaning. 

Error  is  assigned  because  the  court  received  in  evidence 
letters  that  passed  between  Holbek  and  plaintiff  prior  to 
the  acceptance  by  plaintiff  of  the  guaranty,  September  9,. 
1895,  relating  to  a  change  in  such  guaranty  from  two  ta 
one  thousand  dollars,  and  so  restricted  the  effect  of  such 
evidence  as  to  exclude  the  letters  so  far  as  they  were  proof 
of  such  change.  The  evidence  on  the  second,  as  on  the  firsts 
trial  shows  that  all  negotiations  and  all  arrangements  re- 
garding a  change  in  the  guaranty  took  place  before  it  be- 
caine  effective,  if  it  ever  did,  by  notice  to  the  defendant  of 
plaintiff's  acceptance;  that  before  such  acceptance  it  was 
agreed  between  Holbek  and  plaintiff  that  the  guaranty 
should  stand  as  written;  and  that  defendant  was  not  a 
party  in  any  way  to,  and  had  no  knowledge  of,  the  com- 
munications between  plaintiff  and  Holbek.    On  that  state 
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of  the  case  it  was  decided  on  the  former  appeal  that  what 
occurred  in  regard  to  a  change  of  the  guaranty  was  imma- 
terial. That  rules  the  assignment  of  error  under  considera* 
tion  adverse  to  appellant. 

Error  is  assigned  because  the  court  permitted  the  verdict 
of  $1,000  to  stand,  there  being  no  evidence  to  warrant  a  find- 
ing, except  either  of  no  cause  of  action,  or  of  substantially 
the  full  amount  claimed  by  plaintiff,  indicating  that  the 
cause  was  not  fairly  considered  by  the  jury,  and  that  the 
verdict  was  purposely  or  recklessly  made  regardless  of 
the  evidence.  It  needs  no  argument  or  citation  of  authority 
to  justify  the  conclusion  that  such  a  verdict  ought  not  and 
cannot  be  permitted  to  stand.  It  should  have  been  set  aside 
by  the  trial  court  without  hesitation.  This  is  not  a  case 
where  the  jury  was  called  upon  to  assess  mere  unliquidated 
damages.  If  plaintiff  was  entitled  to  a  verdict,  the  amount 
of  it  was  susceptible  of  being  determined  with  mathematical 
accuracy.  A  verdict  showing  that  the  evidence,  and  the 
law^  as  given  by  the  court,  were  wholly  disregarded  by  the 
jury  as  to  an  essential  fact  of  the  case,  leaves  it  doubtful 
whether  they  considered  and  decided,  upon  the  evidence,  aa 
to  any  question  upon  which  defendant's  liability  depended. 
Juries  have  no  power  to  guess  away  or  arbitrate  the  rights 
of  parties.  Their  duty  is  strictly  limited  to  finding  the  facts 
from  the  evidence  and  applying  the  law  thereto  as  given  to 
them  by  the  court.  Litigants  are  entitled  to  an  intelligent^ 
fair  consideration  by  them  of  questions  submitted,  and 
where  it  is  clear  that  prejudicial  misconduct  has  taken  place^ 
as  in  this  case,  there  is  no  more  room  for  the  exercise  of  judi- 
cial discretion  in  disposing  of  the  motion  to  vacate  the  ver- 
dict and  grant  a  new  trial,  than  there  is  for  a  jury  to  dispose 
of  the  rights  of  parties  regardless  of  the  evidence,  ^^aufle 
V.  McLeUaUy  51  Wis.  484. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Baier,  Appellant,  vs.  Hosmer  and  others,  Supervisors,  Ee- 

spondents. 

September  6  —  September  26y  1900. 

Highways:  Lands  excluded  from  access:  Filing  order:  Payment  of  ad- 
vantages assessed:  Payment  to  town  chairman:  Mandatoi'y  statute, 

1.  Construing  sea  1275,  Stats.  1898  (providing  that,  whenever  the  sur 

pervisors  of  a  town  shall  lay  out  a  highway  to  lands  excluded  from 
access  to  any  other  highway,  the  amount  assessed  as  advantages 
against  the  applicant  shall  be  paid  to  the  town  treasurer  before  the 
order  laying  out  such  highway  shall  be  filed),  in  connection  with 
the  provisions  of  sec.  1369  that  the  order  laying  out  such  highway, 
together  with  the  award  of  damages,  shall  be  filed  within  ten  days 
after  the  day  fixed  for  deciding  on  the  application,  no  legal  filing 
can  t<ake  place  until  such  assessment  has  been  paid  Hence,  in 
such  a  proceeding,  where  the  advantages  assessed  against  the  ap- 
plicant were  not  paid  to  the  town  treasurer  until  thirteen  days 
after  the  hearing,  the  supervisors  are  deemed  to  have  decidsd 
against  the  application.  State  ex  reL  Qiblin  t?.  Supers  of  Union,  08 
Wi&  158,  followed. 

2.  The  provisions  of  sec.  1275,  Stata  1898,  that,  on  laying  out  a  high- 

way to  lands  excluded  from  access  to  any  other  highway,  the  ad- 
vantages assessed  against  the  applicant  shall  be  paid  to  the  town 
treasurer,  are  mandatory:  it  is  not  a  substantial  compliance  with 
the  statute  to  pay  the  sum  assessed  to  the  chairman  of  the  toum 
board. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

An  action  to  enjoin  the  defendants  from  opening  a  high- 
way of  necessity  over  lands  of  the  plaintiff  for  access  to  the 
lands  of  one  Louis  A.  Miller,  upon  whose  application  and 
upon  notice  hearing  was  had  pursuant  to  sec.  1275,  Stats. 
1898,  on  the  13th  day  of  October,  181)9,  as  to  the  necessity 
of  such  road.  On  the  tenth  day  after  said  hearing,  to  wife, 
October  23,  1899,  the  defendants  as  supervisors  made  and 
signed  an  order  for  the  opening  of  said  highway,  assessing 
$20  advantages  upon  the  applicant,  Miller,  and  awarding 
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$20  damages  to  the  plaintiff.  On  the  same  day  the  applicant, 
Miller,  paid  $20  to  the  chairman  of  the  town  board,  who 
tendered  it  to  the  plaintiff.  He  refused  it.  Thereupon,  on 
said  23d  day  of  October,  the  town  board  filed  said  order  with 
the  town  clerk,  but  the  chairman  of  the  board,  having  no 
convenient  opportunity,  did  not  pay  over  said  S20  to  the 
town  treasurer  until  October  26t.h,  thirteen  days  after  the 
day  of  hearing.  From  judgment  dismissing  the  complaint 
on  the  merits,  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Wm.  S.  Burroughs^ 
attorney,  and  F.  IL  Bloomingdale^  of  counsel,  and  oral  argu- 
ment by  Mr,  BurrougK%, 

For  the  respondents  there  was  a  brief  by  Ilighee  cfe  Bunge^ 
and  oral  argument  by  G.  W.  Bwnge. 

Dodge,  J.  The  conclusion  reached  upon  one  of  the  ques- 
tions presented  renders  unnecessary  consideration  of  other 
contentions  urged  by  the  plaintiff  against  the  opening  of 
the  highway  in  question.  It  is  provided  that  the  applicant 
for  the  ojDening  of  a  highway  to  lands  excluded  from  access 
to  any  other  highway,  under  sec.  1275,  Stats.  1898,  shall 
pay  the  amount  assessed  as  advantages  to  the  town  treas- 
urer before  the  order  laying  out  such  highwa\  shall  be  filed. 
Upon  full  consideration,  it  was  decided  in  State  ex  rel,  Gih- 
lilt  V.  Supers  of  Unlon^  6S  Wis.  158,  that  this  provision  was 
to  be  read  in  connection  with  those  of  sec.  1209,  Stats.  1898, 
viz.:  "Such  order,  together  with  the  award  of  damages 
hereinafter  mentioned,  shall  be  so  filed  within  ten  davs 
after  the  day  fixed  by  their  notice  or  adjournment  for  de- 
ciding upon  such  application;  and  in  case  said  supervisors 
shall  fail  to  file  such  order  and  award  within  the  ten  davs 
aforesaid  they  shall  be  deemed  to  have  decided  against  such 
application;"  that,  so,  read,  the  statutes  resulted  in  the 
proposition  that  no  legal  filing  could  take  place  until  the 
applicant,  under  sec.  1275,  had  paid  the  assessment  against 
him;  and  that,  if  he  neglected  to  do  so  until  the  expiration 
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of  the  ten  days,  the  result  specified  in  sec.  12G9  was  at- 
tained, namely,  a  decision  against  his  application.  That 
situation  is  here  presented.  The  advantages  assessed  against 
the  applicant,  Miller  were  not  in  fact  paid  to  the  town 
treasurer  until  thirteen  days  after  the  time  of  hearing,  and 
Ave  must  hold,  upon  the  authority  of  the  above-cited  case, 
that  the  supervisors  are  deemed  to  have  decided  against, 
instead  of  in  favor  of,  his  application. 

Respondents  urge  that  sec.  1275  is  substantially  complied 
•with  by  applicant's  payment  to  the  chairman  of  the  town 
board  of  the  sum  assessed,  but  with  this  contention  we  can- 
not agree.  The  statute  is  mandatory  that  the  payment 
shall  be  made  to  the  town  treasurer,  an  officer  upon  whom 
the  law  casts  specific  duties,  and  in  whose  hands  the  money 
is  by  law  protected  for  the  benefit  of  the  person  to  whom 
damages  are  awarded.  A  payment  to  the  chairman  of  the 
town  board  is  wholly  unauthorized  by  law,  and  in  no  wise 
•satisfies  the  statute.  The  receipt  by  such  ofiicer  can  only 
be  in  his  individual  capacity.  The  law  places  upon  him  no 
•duty  with  reference  thereto,  and  no  liability  for  any  misap- 
plication thereof.  He  could,  during  any  of  the  period  that 
said  money  was  in  his  hands,  have  returned  it  to  the  appli- 
cant without  thereby  incurring  any  responsibility  either  to 
the  town  or  to  the  plaintiff.  The  requirements  of  sec.  1275 
must  be  strictly  complied  with,  and  cannot  be  satisfied  by 
what  may  seem  either  to  the  applicant  or  to  the  court 
equivalent. 

From  these  views,  it  results  that  no  authority  exists  in  the 
respondents,  as  supervisors  of  the  town,  to  open  the  highway 
in  question ;  and  as  their  threat  to  do  so  is  imminent,  and 
4he  injury  therefrom  of  a  character  to  impose  irreparable 
injurj^  upon  the  plaintiff,  incapable  of  adequate  remedy  at 
daw,  they  should  have  been  enjoined  from  proceeding. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
with  instructions  to  enter  judgment  in  accordance  with  the 
wprayer  of  the  complaint. 
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The  Provident  Loan  &  Building  Association  of  La  Crosse, 
Eespondent,  vs.  Carter  and  another,  Appellants. 

September  6 — September  25, 1900, 

Building  and  loan  associations:  Mortgages:  Application  of  payments: 
Ultra  vires:  Estoppel:  Subsequent  incumbrancer:  Notice:  Record- 
ing act:  Marshaling  funds:  Laches:  Default  in  payments:  Prema- 
ture commencement  of  action. 

1.  A  building  and  loan  association,  on  making  a  loan  to  C,  took  a  mort- 
gage on  real  estate,  and  also  an  assignment  of  C's  shares  of  stock, 
for  security.  C.  executed  a  second  mortgage  on  said  real  estate  to 
the  defendant  M.,  and  thereafter  the  association,  in  ignorance  of 
31*8  mortgage,  made  a  second  loan  to  C.  and  took  an  assignment  of 
the  equity  in  C's  stock  as  security.  Held,  that  M.  had  no  absolute 
right  to  have  the  value  of  C's  stock  applied  in  payment  of  the 
plaintiff's  mortgaga 

3.  In  such  case  C.  cannot  question  the  authority  of  the  association  to 
make  the  loan;  as  a  member  of  the  association  he  was  bound  to 
take  notice  of  the  limitations  upon  its  power,  and,  having  assented 
to  the  transaction,  he  is  estopped  from  contesting  it. 

3.  In  such  case  the.  making  of  the  second  loan  was  not  ultra  vires,  it 

being  within  the  general  powers  of  the  association. 

4.  A  building  and  loan  association  made  a  loan  to  C,  who  was  a  mem- 

ber, and  took  a  mortgage  on  his  real  estate  and  an  assignment  of 
his  stock  as  security,  and  afterwards  made  a  second  loan  on  the 
security  of  the  equity  C.  had  in  his  stock.  Held,  that  M.^  a  second 
mortgagee,  could  not  question  the  authority  of  the  association  to 
make  the  second  loan:  M.'s  rights  must  be  tested  by  his  status  as  a 
subsequent  incumbrancer  of  mortgaged  property,  unless  he  gave 
the  association  notice  of  the  existence  of  his  mortgage  before  the 
second  loan  was  made 

-&  In  such  case  the  record  of  the  second  mortgage  was  not  notice 
thereof  to  the  association.  The  recording  act  applies  only  to  sub- 
sequent purchasers  or  incumbrancers. 

*d  Where  plaintiff  has  security  on  two  funds  and  defendant  upon  one 
of  them,  and,  without  notice  that  defendant  has  any  interest  in 
either,  the  plaintiff  in  good  faith  disposes  of  the  fund  upon  which 
defendant  has  no  claim,  the  laches  of  the  defendant  precludes  him 
from  insisting  that  plaintiff  shall  first  exhaust  his  remedy  against 
the  fund  upon  which  defendant  has  no  security. 
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7.  Where  the  by-laws  of  a  building  and  loan  association  provided  thaU 
in  case  of  nonpayment  of  instalments  of  interest  or  premium  by 
borrowing  stockholders  for  the  space  of  six  months,  proceedmgft 
might  be  taken  on  tiie  bond  or  mortgage  to  collect  the  same  ac- 
cording to  law,  and  it  was  admitted  tliat  all  payments  on  defend- 
ant's bond  and  mortgage,  which  required  payments  to  be  made  on 
or  before  the  second  Monday  of  each  month,  had  been  made  to  and 
including  that  which  became  due  the  second  Monday  of  March, 
the  first  default  occurred  on  the  second  Mouday  of  April,  and  an 
action  commenced  September  21  following  was  premature. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.     lieversed. 

The  plaintiff  is  a  loan  and  building  association  organized 
under  the  laws  of  this  state.  In  April,  1889,  the  defendant 
Carter  applied  to  the  plaintiff  for  a  loan.  lie  then  sub- 
scribed for  twelve  shares  of  the  eleventh  series  of  stock, 
which  commenced  on  the  second  Monday  of  February  of 
that  year.  On  April  15th  he  executed  the  mortgage  in  suit 
to  secure  a  bond  conditioned  to  pay  plaintiff  $600  at  or  be- 
fore the  maturity  of  the  eleventh  series  of  stock,  with  six 
per  cent,  interest  from  April  8, 1898,  payable  monthly  on  or 
before  the  second  Monday  of  each  month,  in  advance.  At 
the  same  time  he  made  an  assignment  of  his  stock  as  col- 
lateral security  for  his  debt.  The  matured  value  of  stock 
was  §50,  and  according  to  the  rules  of  the  company  de- 
fendant's pajMnents  on  stock  and  for  interest  and  premium 
amounted  to  §8.4:0  per  month.  The  defendant  kept  up  and 
made  his  payments  regularly  up  to  and  including  the  one 
which  became  due  on  the  second  Monday  of  March,  1899. 
He  then  defaulted,  and  this  action  of  foreclosure  was  com- 
menced on  September  21,  1899.  The  defendant  Carter  an- 
swered, alleging  paj^ment  of  all  dues  and  interest  up  to  and 
including  the  month  of  May,  1899,  and  alleged  that,  accord- 
ing to  the  by-laws  of  the  company  and  its  charter,  there  was 
only  §42.96  due  on  the  mortgage.  The  defendant  Mueller 
was  made  a  party  as  a  subsequent  incumbrancer.    It  appears 
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from  his  answer  that  April  24,  1896,  the  defendant  Carter 
executed  a  second  mortgage  upon  the  premises  for  $1,500  to 
the  G.  Heilman  Brewing  Company,  which  was  assigned  to 
Mueller  in  May  following.  His  answer  sets  up  the  existence 
of  his  mortgage,  that  Carter  is  in  default,  and  that  a  suit  to 
foreclose  has  been  commenced.  He  also  sets  up  payment 
of  plaintiff's  mortgage  except  $50.  The  defendant  Carter 
claimed  that  the  action  was  prematurely  brought,  six  months 
not  having  elapsed  between  the  time  of  his  default  and  the 
commencement  of  the  action.  The  issue  was  tried,  and  found 
adversely  to  defendant. 

Upon  the  trial  of  the  case  on  its  merits  it  appeared  that 
on  July  16, 1898,  the  plaintiff  made  a  further  loan  to  Carter 
of  $600  upon  his  promissory  note,  and  took  as  security  there- 
for an  assignment  of  his  equity  in  the  twelve  shares  of  stock 
already  pledged  as  security  for  the  first  loan.  On  the  date 
this  suit  was  commenced  Carter'^s  stock  is  said  to  have  been 
worth  $569.04,  and  this  amount  was  applied  upon  the  last 
loan.  The  court  made  findings  that  the  allegations  of  the 
complaint  were  proven  and  true,  and  that  the  allegations 
of  the  answer  were  not  true;  that  no  payments  had  been 
made  upon  the  bond  and  mortgage  in  suit  except  as  men- 
tioned in  the  complaint,  and  that  there  was  due  thereon  for 
principal  and  interest  $658.06;  also  that  at  the  time  the 
second  loan  was  made  to  Carter  the  plaintiff  had  no  notice 
of  the  second  mortgage,  now  held  by  the  defendant  Mueller. 
The  usual  judgment  of  foreclosure  and  sale  was  ordered. 
The  defendants  Carter  and  Mueller  have  appealed. 

Tor  the  appellants  there  were  separate  briefs  by  Miller  i& 
Wolfe^  attorneys  for  Mueller^  and  John  A.  Daniels^  attorney 
for  Carter^  and  oral  argument  by  W.  F.  Wolfe. 

Maj'tin  Berghy  for  the  respondent. 

Bakdeen,  J.     1.  The  defendant  Mueller  bases  his  argu- 
ment that  the  judgment  should  be  reversed  upon  the  claim 
Vou  107 — 25 
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that,  as  a  subsequent  mortgagee,  he  had  an  absolute  right  to 
have  the  value  of  Carter^a  stock  applied  in  payment  of  the 
plaintiff's  mortgage.  The  plaintiff  had  no  dealing  with  him. 
It  had  no  actual  knowledge  of  the  existence  of  his  mortgage. 
It  owed  him  no  duty  except  such  as  the  law  requires  be- 
tween parties  having  successive  claims  upon  the  same  prop- 
erty. When  plaintiff  took  its  mortgage,  it  also  took  an 
assignment  of  the  mortgagor's  stock  as  further  security. 
Later,  and  after  the  defendant  had  taken  the  second  mort- 
gage, it  loaned  Carter  more  money,  and  took  as  security  an 
assignment  of  his  equity  in  such  stock.  When  the  loan  be- 
came due  and  Carter  had  defaulted  on  his  stock  payments, 
it  applied  the  value  of  his  stock  in  liquidation  of  his  last 
loan.  Some  question  is  made  by  both  defendants  that  the 
plaintiff  had  no  authority  to  make  this  loan.  As  to  the  de- 
fendant Carter,^  this  contention  comes  with  very  poor  grace. 
He  was  a  member  of  the  association,  and  bound  to  take  no- 
tice of  the  limitations  upon  its  power,  and,  having  assented 
to  the  transaction,  he  is  foreclosed  from  contesting  it.  Leahy 
V.  Nat,  B.  (&  Z,  Asso,  100  Wis.  555-566.  But  the  transac- 
tion was  not  ultra  vires.  It  was  within  the  scope  of  its 
general  powers;  and,  even  if  the  security  may  be  deemed 
inadequate,  M^celler,  an  outsider,  cannot  complain.  His 
rights  must  be  tested  by  his  status  as  a  subsequent  incum- 
brancer of  the  mortgaged  property.  Unquestionably,  if  he 
had  given  plaintiff  notice  of  the  existence  of  his  mortgage 
before  the  second  loan  was  made,  the  status  then  existing 
between  it  and  Carter  could  not  have  been  changed  to  his 
prejudice.  We  agree  with  the  finding  of  the  court  that 
plaintiff  had  no  such  notice.  The  record  of  the  mortgage 
was  not  such  notice.  The  recording  act  has  no  application 
to  the  situation.  That  applies  to  subsequent  purchasers  or 
incumbrancers.  We  then  have  this  condition  of  things: 
Plaintiff  had  security  on  two  funds;  defendant  upon  one  of 
them.     The  rule  ordinarily  would  be  that  defendant  could 


•Wis.]  august  TERM,  1900.  387 

The  Provident  Loan  &  Building  Ass'n  y&  Carter  and  another. 

require  the  plaintiff  to  exhaust  his  remedy  against  the  fund 
upon  which  he  had  no  security.  But  without  notice  that  de- 
fendant had  any  interest  in  either,  the  plaintiff  disposed  of 
the  fund  upon  which  defendant  has  no  claim.  The  transac- 
tion was  in  good  faith.  Without  notice,  plaintiff  was  free  to 
deal  with  its  stock  in  any  way  it  pleased.  Hence  the  laches 
of  Mueller  precludes  him  now  from  insisting  that  the  value 
of  Carter^s  stock  shall  first  be  applied  in  satisfaction  of  the 
plaintiff's  mortgage. 

2.  We  will  now  consider  the  question  of  whether  this  ac- 
tion was  prematurely  brought.  Sec.  3,  art.  7,  of  the  plaint- 
iff's by-laws  is  as  follows:  "  In  case  of  nonpayment  of  instal- 
ments of  interest  or  premium  by  borrowing  stockholders/bT* 
the  space  of  six  months  J  the  directors  may  compel  payment  of 
principal  and  interest,  premiums  and  fines,  by  proceeding 
on  the  bond  or  mortgage  to  collect  the  same  according  to 
law."  This  by-law  was  expressly  made  a  part  of  defendant's 
mortgage.  By  the  terms  of  the  bond,  payments  were  to  be 
made  on  or  before  the  second  Monday  of  each  month.  The 
bond  also  contained  the  following  provision:  "Provided, 
however,  and  it  is  hereby  expressly  agreed,  that  if  at  any 
time  default  shall  be  made  in  the  payment  of  tho  said  prin- 
cipal money  when  due,  or  in  the  payment  of  the  said  interest 
or  of  the  said  monthly  premium,  for  the  space  of  six  months 
after  the  same  or  any  part  thereof  shall  have  become  due, 
or  should  the  said  stock  upon  which  this  loan  is  made  be  sold 
for  the  nonpayment  of  dues,"  etc.,  the  whole  amount  should 
become  due,  and  payment  could  be  enforced  at  once.  It  is 
admitted  that  all  payments  were  made  up  to  and  including 
the  payment  that  became  due  on  the  second  Monday  of 
March,  1899,  and  that  such  payment  kept  the  loan  current 
until  the  second  Monday  of  April  of  that  year.  This  suit 
was  commenced  September  21, 1899.  The  defendant  Carter 
•claimed  that  payments  had  been  made  for  April  and  May, 
but  upon  the  evidence  presented  the  court  found  against 
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him.  This  leaves  the  question  fairly  presented  whether,  at 
the  time  this  suit  was  brought,  he  was  in  default  "  for  the 
space  of  six  months  "  after  his  payments  became  due.  The 
first  payment  for  which  he  was  in  default  became  due  on  the 
second  Monday  of  April.  The  plaintiff  argues,  and  the  court 
so  found,  that  when  the  defendant  defaulted  in  the  April 
payment  he  then  became  one  month  in  default,  and  that 
when  he  failed  to  make  payment  on  the  second  Monday  of 
September  he  was  six  months  in  default,  and  thus  the  calia 
of  his  contract  have  been  met;  in  other  words,  if  the  defend- 
ant defaulted  in  six  payments,  he  then  became  six  months 
in  arrears,  within  the  terms  of  the  contract.  If  this  was  the 
result  intended,  the  plaintiff  was  singularly  unfortunate  in 
the  wording  of  its  by-laws.  According  to  the  plain  letter 
of  the  provision,  the  principal  sum  did  not  become  due  until 
stock  and  interest  payments  had  been  due  "  for  the  space  of 
six  months."  Nothing  is  said  about  default  in  six  monthly 
payments.  The  language  used  is  too  plain  for  construction. 
It  means  that  six  months  must  elapse  from  the  time  of  the 
default  before  the  cause  of  action  ripened.  This  was  their 
contract,  and  upon  it  they  must  stand.  It  being  conceded 
that  the  first  default  occurred  on  the  second  Monday  of 
April,  the  full  space  of  six  months  must  elapse  thereafter  be- 
fore a  suit  could  be  rightfully  commenced.  Hence  the  com- 
mencement of  a  suit  before  October  was  premature. 

Bj/  the  Court. —  The  judgment  of  the  circuit  courji  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  action. 
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Mectrie  street  raUwaya:  Additional  burden  to  fee:  Streets:  Rights  of 
abutting  owners:  Trolley-vnre  pole:  Right  of  city  to  authorize  use 
of  street  for  such  poles, 

1.  The  rule  as  to  whether  a  street  railroad  is  an  additional  burden 
on  the  fee  title  to  the  street  on  which  it  is  located,  established  in 
Hobart  v,  Milwaukee  City  R.  Co.  27  Wis.  194,  applies  to  street  rail- 
roads operated  by  electric  power  communicated  by  means  of  a 
trolley  wire  supported  over  the  track  by  cross  wires  attached  to 
poles  set  in  the  streets  near  the  outer  edge  of  the  sidewalk  lines, 
60  far  as  the  construction  and  operation  of  such  roads  fall  within 
the  principle  of  such  case. 

"2.  The  doctrine  of  Krueger  v.  Wis.  Tel  Co.  106  Wia  96,  namely,  that 
any  new  use  of  a  street  which  to  any  extent  requires  a  permanent 
occupancy  thereof  is  an  additional  burden  on  the  fee,  applicable 
to  telephone  lines,  does  not  apply  to  electric  street  railroads,  be- 
cause such  railroads  are  but  an  improved  method  of  using  the 
street  to  effect  its  original  design.  The  two  doctrines  divide  on 
whether  the  use  of  the  street  is  new,  having  regard  to  the  original 
purpose  thereof,  or  the  use  is  only  a  new  mode  of  devoting  the 
street  to  public  travel,  its  original  purpose. 

B.  The  principle  of  Hobart  v.  Milwaukee  City  R.  Co.  may  be  stated  as 
follows:  A  railroad  constructed  on  the  grade  of  a  street  and 
operated  so  as  not  to  materially  interfere  with  the  common  use 
thereof  for  public  travel  by  ordinary  modes,  or  with  private  rights 
of  abutting  landowners,  and  for  the  purpose  of  transporting  per- 
sons from  place  to  place  on  such  street  at  their  reasonable  conven- 
ience, is  not  an  additional  burden  on  the  fee  thereof. 

4,  A  railroad  satisfies  the  above  essentials,  regardless  of  the  motive 
power  used  or  how  it  is  applied,  if  it  be  strictly  a  street  railroad 
for  the  carriage  of  passengers  on  the  street,  taking  them  on  and 
discharging  them  at  reasonable  points,  and  it  be  so  constructed  and 
operated  as  not  to  materially  interfere  with  the  ordinary  modes  of 
using  the  street  for  public  travel  or  with  private  rights. 

d.  A  supporting  trolley-wire  pole,  set  in  a  street  in  front  of  the  side- 
walk, does  not  violate  the  above  rule  if  it  be  placed  with  reason- 
able regard  for  the  convenience  of  the  owner  of  the  fee  of  the  land 
on  which  it  is  located,  and  so  as  not  to  materially  interfere  with 
access  to  his  lot  outside  the  street  line. 
[Syllabus  by  Mabshali^  J.] 
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Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
county :  R.  G.  Siebek^cer,  Judge.     Reversed, 

Action  to  enjoin  the  defendant  from  cutting  down  an 
electric  street  railroad  pole,  which  was  erected  in  the  usual 
way  at  the  outer  edge  of  the  sidewalk  on  his  property,  on  one 
of  the  streets  of  the  city  of  La  Crosse,  Wisconsin.  Sufficient 
facts  are  properly  stated  in  the  complaint  to  constitute  a 
good  cause  of  action  against  the  defendant,  if  electric  street 
railroad  poles  may  be  legally  placed  in  a  city  street,  when 
so  located  as  not  to  materially  interfere  with  public  travel, 
or  access  to  and  egress  from  abutting  property,  without  the 
consent  of  the  owner  of  such  property,  or  his  being  com- 
pensated for  a  taking  of  his  property  for  the  public  use. 
The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint, which  was  sustained,  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Loseij^  Woodward 
&  Leea^  and  oral  argument  by  G.  M,  Woodward.  To  the 
point  that  the  pole  in  question  imposed  no  additional  bur- 
den on  the  fee  title  to  the  street,  they  cited  Williams  v. 
City  E,  SL  R,  Co,  41  Fed.  Eep.  556 ;  Oyden  City  R.  Co,  v, 
Oyden  City^  7  Utah,  207;  Taggert  v,  Newport  St,  R,  Co,  W 
E.  L  668;  LocTchart  v.  Craig  St.  R.  Co,  139  Pa.  St  419; 
Koch  V,  North  Ave,  R,  Co,  75  Md.  222;  Ualsey  v.  Rapid 
Transit  St,  R,  Co,  47  N.  J.  Eq.  380;  San  Antonio  R,  T,  St. 
R,  Co,  V,  Zijnf^erger,  88  Tex.  79 ;  Railway  Co,  v.  Telegraph 
Asso,  48  Ohio  St.  390;  Detroit  City  R,  Co,  v.  Mills,  85  Mich. 
634;  People  ex  ret,  Kunze  v.  Fort  Wayne  cfe  -£l  R-  Co,  92 
Mich.  522;  Dean  v.  Ann  Arhor  St.  R,  Co.  93  Mich.  330; 
Howe  V,  West  End  St.  R.  Co.  167  Mass.  46;  Kennelly  v,  Jer- 
sey City,  57  N.  J.  L.  293;  Canastota  K.  Co,  v,  Newington  T, 
Co,  69  Conn.  146;  Merrick  v.  Intraniontaine  R,  Co,  118 
N.  C.  1081;  Philadelphia,  W,  dk  B,  R.  Co.  v.  Wilmington  C.  R. 
Co.  38  Atl.  Rep.  1067;  Birmingham  T,  Co.  v.  Birmingham 
R.  cfe  E  Co,  119  Ala.  137;  Placke  v.  Union  Depot  R.  Co^ 
140  Mo.  634;  Chicago,  B.  i&  Q.  R.  Co,  v.  West  Chicago  St. 
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R.  Co.  156  111.  255;  Cumherland  T.  <&  T.  Co,  v.  United 
Electric  R.  Co,  93  Tenn.  492;  Snyder  v.  Fori  Madison  St,  R, 
Co.  105  Iowa,  284;  Chicago  <&  C,  T.  R.  Co.  v.  Whiting,  11. 
&  E.  C,  St,  R,  Co,  139  Ind.  297;  Taylor  v.  P.,  K,  cfe  Y,  St. 
R,  Co,  91  Me.  193;  Carter  v.Northxoedern  T,  E,  Co.  60  Minn. 
539;  Palmer  v,  Larchmont  E.  Co,  158  N.  Y.  231;  Tompkins 
V,  Hodgson,  2  Hun,  146. 

For  the  respondent  there  was  a  brief  by  Righee  (&  Runge, 
and  oral  argument  by  E  C,  Ilighee, 

Masshall,  J.  The  decision  appealed  from,  as  we  are 
informed,  was  made  on  the  theory  that  the  case  is  con- 
trolled by  the  conclusion  reached  in  Krueger  v.  Wis,  Tel. 
Co,  106  Wis.  96,  regarding  the  right  to  maintain  telephone 
poles  in  public  highways  without  the  consent  of  abutting 
property  owners,  and  the  reasoning  that  led  to  such  conclu- 
sion. Counsel  for  respondent  urge  the  same  view  in  this 
court,  so  we  are  confronted  at  the  outset  with  the  question 
of  whether  the  point  now  presented  has  been  in  effect  de- 
cided and  the  law  in  regard  to  it  established  for  this  state 
against  appellant's  contention  to  the  effect  that  an  electric 
railway  pole  in  a  city  street,  properly  placed,  is  not  an  ad- 
ditional burden  upon  the  fee  title  to  the  land  over  which 
the  street  is  laid. 

We  shall  not  discuss  at  any  great  length  what  was  said 
in  the  Krueger  Case,  for  the  purpose  of  explaining  and  ren- 
dering the  reasoning  of  the  opinion  there  more  clear  and 
consistent  with  the  conclusions  reached  here  than  the}'^  seem 
to  have  beeJIi  to  counsel  for  respondent  and  to  the  learned 
court  that  decided  this  case  below.  If  there  exist  any  ne- 
cessity for  making  the  opinion  in  the  Krueger  Case  more 
definite  and  certain,  it  is  not  perceived  here.  What  was 
said  there  should  be  read  and  considered  with  reference  to 
the  points  decided,  upon  which  the  final  decision  was 
grounded.     Such  points  are,  first,  the  law  governing  tho 
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right  of  telegraph  and  similar  companies  to  erect  and 
maintain  poles  and  lines  on  public  streets  and  highways, 
does  not  extend  beyond  the  public  right  to  the  street,  hence 
is  subject  to  the  private  rights  of  the  owners  of  the  fee  of 
the  land  covered  by  the  streets,  who  must  be  dealt  with  in- 
dependent of  such  law,  if  such  poles  constitute  an  addi- 
tional burden  upon  such  fee;  second,  as  regards  the  con- 
tingency suggested,  as  between  the  rule  in  jurisdictions 
holding  that  any  quan-\)uhlio  use  of  a  street  is  permissible 
that  is  not  so  inconsistent  with  the  original  design  thereof 
as  to  materially  interfere  therewith,  under  which  telephone 
and  telegraph  lines  in  public  streets  have  been  held  not  to 
be  an  additional  burden  upon  the  fee,  and  the  rule  adopted 
by  the  great  majority  of  courts  and  supported  generally  by 
law  writers, —  that  a  new  mode  of  using  a  public  highway 
so  wholly  different  from  the  original  mode  of  use  as  to 
really  constitute  a  new  use  affects  private  rights,  though  such 
use  may  in  some  degree  affect  the  original  design  of  the 
way,  if  it  requires  to  some  extent  a  permanent  occupancy  of 
the  street,  regardless  of  whether  such  occupancy  materially 
interferes  with  the  primary  use  of  the  street, —  under  which 
rule  the  maintenance  of  telegraph  and  telephone  poles  on 
public  streets  has  been  held  to  be  an  additional  burden  on 
the  fee,  for  which  the  abutting  owner  must  be  compensated, 
the  court  inclines  to  and  adopts  the  majority  rule  above,  so 
far  as  relates  to  telephone  lines.  That  course  was  followed, 
as  was  remarked,  in  view  of  the  fact  that  the  latter  rule 
has  the  greater  support,  as  indicated,  and  the  further  fact 
that  a  middle  ground  for  street  railways  Has  adopted 
for  this  state  in  Hobart  v,  JlilwauJcee  City  li,  Co.  27  Wis. 
194.  All  said  in  the  opinion  as  to  permanent  occupancy  of  ^ 
a  street  by  a  qnasi-public  corporation,  for  a  purpose  not 
originally  contemplated  in  the  acquirement  of  the  land 
covered  by  it  for  public  use,  being  of  itself  a  new  burden 
upon   the  fee   thereof,  was  said  argicendo^  and   as  mere 
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backing  for  the  extreme  rule  in  favor  of  abutting  property 
owners,  adopted  as  to  telephone  liaes,  but  which,  as  indi- 
cated in  the  opinion,  has  been,  since  the  Ilohart  Case^  con- 
lirary  to  the  policy  of  the  state  regarding  street  railways,  as 
the  opinion  clearly  shows. 

So,  as  we  have  seen,  there  is  nothing  in  the  Krueger  Case 
when  rightly  understood,  and  when,  we  may  properly  say, 
understood  as  the  language  of  the  opinion  clearly  indicates, 
to  affect  the  question  raised  in  this  case.  That  is  all  we 
deem  necessary  to  say  regarding  the  -Krueger  Case.  It  es- 
tablished the  law  for  this  state,  governing  the  question  pre- 
sented for  decision  and  decided,  and  the  opinion  should  not 
be  read  as  in  any  way  limiting  the  law  regarding  street  rail- 
ways, laid  down  in  the  early  case  in  this  court. 

From  what  has  been  said  this  case  is  left  to  turn  on 
whether  a  street  railroad  pole,  properly  placed,  is  an  addi- 
tional burden  on  the  fee  of  the  land  upon  which  it  is  lo- 
cated, within  the  principle  of  Ilobart  v.  Milioaxikee  City  R.  Co, 
Such  principle,  briefly  stated,  is  that  a  railroad,  constructed 
and  operated  in  the  street  of  a  city  at  grade,  so  as  not  to 
materially  interfere  with  its  common  use  for  public  travel 
by  ordinary  modes,  or  with  private  rights  of  abutting  land- 
owners, for  the  purpose  of  transporting  persons  from  place 
to  place  on  such  street  at  their  reasonable  convenience,  is 
not  an  additional  burden  upon  the  fee  thereof. 

In  Chicago  <&  If,  W.  li.  Co.  v.  Milwaukee,  R.i&  K.E.  It.  Co. 
95  Wis.  561,  the  court  pointed  out  the  significance  of  the 
purpose  of  a  street  railway  as  indicated  in  the  rule  under 
consideration,  namely,  the  carriage  of  passengers;  also  the 
significance  of  the  place  where  such  purpose  may  be  exer- 
cised, namely,  in  city  streets;  and  it  was  held  that  a  railway 
having  for  its  purpose  the  carriage  of  freight,  a  commer- 
cial railway,  is  not  covered  by  the  Ilobart  Ca^ie. 

In  2^h?'en  v.  Milwaukee  K  Ji.  cfe  Z.  Co.  99  Wis.  83,  the 
significance  of  that  part  of  the  rule  of  the  Ilobart  Case  rel- 
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ative  to  where  a  street  rail  way  may  be  constructed  was  again: 
pointed  out  and  discussed,  and  it  was  held  that  it  does  not 
extend  to  a  purely  country  highway.  So  it  will  be  seen  that 
the  law  governing  the  subject  under  discussion,  as  laid  down 
when  first  considered  in  this  court,  has  not  since  been  ex- 
tended or  limited.  No  reason  is  perceived  and  none  con- 
tended for,  as  we  understand  it,  why  such  law  should  now 
be  extended.  The  issue  raised  must  be  tested  accordingly. 
It  is  claimed  by  appellant  that  no  significance  should  be 
given  to  the  fact  that  in  the  Hohart  Case  the  motive  power 
was  obtained  by  the  use  of  horses,  while  the  contrary  is 
urged  by  counsel  for  the  respondent,  attention  being  called 
to  the  following  language  of  the  chief  justice  in  Chicago  i& 
N,  W.  Ji,  Co,  V.  Jfilivauk^e,  R,  <&  K,  E.  JR,  Co,^  sxipra: 
"  There  is  certainly  far  more  difference  in  the  use  of  mere 
horse  power,  as  in  Hohart  v,  Mihoaukee  City  R.  Co.^  stipray 
and  electric  power,  as  in  the  case  of  the  defendant,  than 
there  is  in  the  case  of  electricity  and  steam."  When  that 
language  is  read  with  reference  to  the  point  under  considera- 
tion it  will  be  seen  that  it  was  not  intended  to  convey  the 
idea  that  the  difference  between  horses  as  a  motive  power 
and  electricity  is  sufficient  to  render  a  street  railroad  an 
additional  burden  uix>n  the  fee  of  the  land  on  which  the 
street  is  located.  The  question  to  which  the  quoted  lan- 
guage referred  is.  Why  should  an  ordinary  steam  commer- 
cial railroad  company  be  required  to  pay  for  its  right  of 
way  in  the  public  streets,  to  the  owner  of  the  fee  of  the 
land  upon  which  the  railroad  is  constructed,  and  an  electric 
street  railroad  company  be  free  from  that  burden?  The 
mere  difference  in  motive  power  would  seem  to  be  insuffi- 
cient, it  was  said ;  and  as  a  further  reason  why  mere  motive 
power  should  not  be  the  test,  the  idea  was  suggested  ex- 
pressed in  the  language  which  counsel  for  respondent  deem 
so  significant.  What  would  be  fairly  gathered  from  all 
that  was  said  on  the  subject  is  that  the  motive  power,  of 
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itself,  is  not  sufficient  to  class  an  electric  street  railway  with 
an  ordinary  railroad,  as  regards  its  being  an  added  burden 
upon  the  fee.  That  is  in  line  with  all  or  nearly  all  author- 
ity on  the  subject.  WiUimns  v.  City  E.  St  /?.  Co.  41  Fed. 
Kep.  55G;  Jaynes  v.  Omaha  St.  R.  Co,  53  Neb.  631;  Louis- 
ville  B.  Mfg.  Co,  v.  Central  P.  It,  Co,  95  Ky.  50 ;  Roehling 
V,  Trmton  P,  R.  Co,  58  X.  J.  Law,  666;  Reid  Bros,  cfe  Co. 
V.  Norfolk  City  R,  Co.  94  Va.  117;  Briggs  v.  Lewiston  cj&  A. 
11.  R.  Co,  79  Me.  363;  NeweU  v,  J/.,  L.  ik  M.  R.  Co,  35 
Minn.  112;  Nichols  v.  Aim  Arhor  ife  T.  St.  R.  Co.  87  Mich. 
361;  Detroit  City  R,  Co,  v.  Mills,  85  Mich.  634;  Booth,  St. 
Ey.  Law,  §  80;  Joyce,  Electric  Law,  §§  344,  345. 

The  subject  last  referred  to  has  been  considered  by  the 
courts  of  most  of  the  states  of  the  Union,  and  many  of  the 
federal  courts,  with  the  uniform  result  indicated.  A  brief 
reference  to  particular  decisions  will  give  point  to  what  has 
been  said. 

In  People  v.  Kerr,  27  X.  Y.  188,  Mr.  Justice  Emott,  speak- 
ing for  the  court,  said :  "  I  do  not  attach  any  importance  to 
the  motive  power.  I  have  no  doubt  that  steam  will  ulti- 
mately be  applied  to  carriages  upon  common  roads,  and  I 
suppose  it  might  be  used  upon  these  iron  ways  without  af- 
fecting the  present  question," —  the  rights  of  abutting  prop- 
erty owners. 

In  Newell  v,  M,,  L.  dc  M,  R.  Co.  35  Minn.  112,  the-  right  to 
use  steam  as  a  motive  power  to  operate  street  cars  was  sus- 
tained, the  evidence  showing  that  the  motor  was  so  de- 
signed as  not,  in  the  operation  of  hauling  street  cars,  to  be 
materially  different  from  horse  or  electric  power  as  regards 
interference  with  ordinary  public  travel,  or  with  private 
rights.  The  court  said  that  the  test  to  be  applied,  in  de- 
termining whether  a  railway  constructed  on  a  street  and 
operated  by  the  use  of  a  steam  motor  is  an  additional 
burden  upon  the  fee,  is  whether  it  is  in  fact  a  street  rail- 
road as  the  term    is  commonly  understood, —  a  railroad 
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<;on8tructed  and  operated  in  aid  of  passenger  travel  on  the 
street  over  which  it  runs,  by  taking  on  and  discharging 
passengers  at  street  crossings, —  and  whether  it  is  con- 
structed on  the  street  grade  and  operated  so  as  not  to  ma- 
terially interfere  with  the  ordinary  common  use  of  the  street 
or  with  the  access  to  abutting  property.  Aloses  v.  P,^  Ft, 
W,  &  a  E.  Co.  2t  111.  516,  is  to  the  same  eflFect. 

In  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634,  the  court  con- 
sidered all  the  elements  that  can  be  suggested  why  the  use 
of  electricity  as  a  motive  power  should  render  a  street  rail- 
road operated  by  such  .power  different  from  a  street  rail- 
road operated  by  horse  power,  as  regards  being  an  addi- 
tional servitude  upon  the  fee  of  the  street  owned  by  the 
abutters,  and  it  was  decided  against  the  contentions  of  tho 
abutter  on  all  points.  The  decision  w^as  subsequently  re- 
ferred to  in  a  case  involving  the  same  subject,  and  affirmed, 
the  court  remarking  that  there  is  almost  a  consensus  of 
judicial  opinion  in  that  direction. 

So  it  follows  that,  in  determining  whether  a  street  rail- 
road is  an  additional  burden  upon  the  land  already  set  aside 
for  the  public  use  as  a  highway,  we  are  to  look  to  the  man- 
ner of  its  construction  and  use,  and  not  to  the  motive  power. 
The  latter  may  be  steam,  horse,  electric,  or  compressed  air 
power,  and  the  road  and  its  operation  be  consistent  with  the 
•common  public  use  for  which  the  street  was  originally  de- 
signed, and  not  violate  private  rights;  and  either  may  be  so 
used,  and  the  road  be  so  constructed  and  operated,  as  to 
have  the  opposite  eflFect.  Electric  railroads  constructed  in 
the  usual  way  and  operated  by  the  use  of  the  overhead  trolley 
wire  supported  by  cross  wires  fastened  to  poles  set  at  the 
curb  lines  of  the  street,  or  otherwise  located  so  as  not  to 
materially  interfere  with  the  ordinary  common  use  of  the 
street,  belong  to  tho  former  class,  as  we  shall  see  later;  and 
that  has  become  so  firmly  established  by  the  courts  that  it 
cannot  be  considered  open  to  serious  question. 
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If  the  crucial  test,  to  be  applied  in  determining  whether 
a  street  railway  company  is  entitled  to  a  free  right  of  way 
along  a  public  street  as  against  abutting  property  owners, 
were  whether  a  different  motive  power  is  used  than  was 
contemplated  when  the  street  right  of  the  public  was  ac- 
quired, all  new  discoveries  of  improved  modes  of  travel 
would  require,  as  has  often  been  remarked,  dealing  with  the 
owners  of  the  fee  of  the  land  on  which  the  streets  are  located 
before  the  public  could  have  the  benefit  thereof.  When  a 
new  mode  of  using  the  public  streets  and  highways  is  adopted, 
the  question  arises  of  whether  it  violates  the  rights  of  the 
owners  of  the  fee  to  the  streets  and  is  inconsistent  with  the 
original  design  in  setting  the  land  aside  for  a  public  thorough- 
fare, keeping  in  view  the  fact  that  such  design  is  presumed 
to  have  contemplated  the  adoption  from  time  to  time  of  im- 
provements in  mechanical  appliances  and  their  use  in  aid  of 
travel  upon  the  street, —  the  keeping  abreast  with  the  march 
of  civilization,  with  the  growth  of  population  and  conse- 
quent increase  of  travel,  so  as  to  adequately  satisfy  public 
needs  and  conveniences.  Lands  are  set  aside  for  public 
streets  and  highways,  not  for  the  present,  with  its  necessities 
and  modes  of  use,  but  for  all  time,  with  all  the  added  de- 
mands that  may  be  made  upon  the  public  ways  within  the 
scope  of  their  original  design,  in  the  course  of  natural  de- 
velopment that  is  constantly  going  on.  Subject  to  that  test 
the  traction  engine,  automobile,  and  street  railways,  regard- 
less of  the  motive  power  used,  are  entitled  to  the  use  of  the 
street,  subject  to  the  necessity  for  consent  by  public  authority 
in  proper  cases,  and  reasonable  police  regulations. 

Here,  as  we  have  seen,  appellant's  railroad  is  not  outside 
of  the  Ildbart  Case^  27  Wis.  194,  because  of  the  motive 
power  used.  It  is  within  the  rule  in  that  it  is  for  the  car- 
riage of  passengers  and  is  strictly  a  street  railway.  The 
complaint  shows  that  the  railway  was  constructed  by  legis- 
lative authority  in  all  respects  according  to  the  ordinance 
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of  the  city  of  La  Crosse  granting  to  appellant  its  franchises; 
that  the  poles,  including  the  particular  pole  in  qaestion, 
Avere  placed  at  the  curb  lines  of  the  streets  under  the  su- 
pervision and  direction  of  the  proper  city  official;  and 
that  the  mode  of  construction  adopted  generally  is  the 
usual  mode  where  electric  power  is  used  and  communicated 
to  the  car  motor  by  means  of  an  overhead  trolley  wire  sup- 
j>orted  by  cross  wires  attached  to  poles  set  at  or  near  the 
curb  lines  of  the  streets.  Xo  complaint  is  made  against 
the  use  of  the  streets  contemplated  by  appellant's  fran- 
chise, unless  the  manner  in  which  the  road  is  constructed 
on  res|H>ndent's  property,  or  the  manner  in  which  it  is  oper- 
ated, violates  private  rights. 

The  complaint  was  condemned  by  the  trial  court  merely 
because  a  permanent  occupancy  of  the  street,  to  some  ex- 
tent, was  shown;  but  that  is  not,  of  itself,  material  in  cases 
of  street  railways.  As  has  been  shown,  the  reasoning 
which  the  learned  judge  supposed  he  was  bound  by  does 
not  apply,  because,  unlike  a  telephone  line,  the  purpose  of 
a  street  railroad  is  within  the  scope  of  the  original  design 
of  the  street.  Any  other  view  would  condemn  Hobart  r. 
Jlihcaulee  City  jff.  Co.  and  the  decisions  of  aU  the  courts  that 
have  sustained  the  rule  that  the  use  of  a  street  for  street 
railway  purposes  does  not  of  itself  impose  an  additional 
burilen  upon  the  fee.  It  is  useless  at  this  late  dav  to  urge 
that  the  distinction  so  made  is  unreasonable.  It  has  had 
the  siinction  of  this  and  other  courts  for  upwards  of  a 
quarter  of-  a  century  and  is  not  now  open  to  question. 

On  the  question  of  whether  the  manner  in  which  the  road, 
with  its  appurtenances,  was  constructed,  affects  the  right  of 
the  defendant  to  recover  for  an  additional  burden  upon  the 
fee  of  the  street,  we  must  come  down  to  the  simple  question 
of  whether  the  pole,  set  at  the  outer  edge  of  the  sidewalk 
on  defendant's  premises,  interferes  with  access  to  or  egress 
from  his  property.     We  understand  from  the  complaint  that 
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the  pale  was  not  located  so  as  to  interfere  with  any  drive- 
way or  other  avenue  used  for  passage  to  or  from  the  street 
to  defendant's  property  outside  of  the  street  line.  It  merely 
prevented  a  person  from  stepping  on  or  off  the  sidewalk  at 
the  precise  point  where  the  pole  was  located.  That  is  not 
such  an  unreasonable  interference  with  private  property  as 
to  violate  the  rule  that  a  street  railway  cannot  be  so  con- 
structed as  to  interfere  with  access  to  abutting  property, 
without  the  consent  of  the  owner  thereof.  As  well  might  it 
be  said  that  the  mere  fact,  that  because  of  the  location  of  the 
rails  in  the  street  one  traveling  with  a  vehicle  must  approach 
to  or  go  from  property  abutting  thereon  at  a  different  angle 
than  he  otherwise  would,  or  the  fact  that  he  cannot  as  con- 
veniently use  the  street  in  front  of  such  property  for  ordi- 
nary temporary  purposes  incident  to  the  occupancy  thereof, 
is  a  violation  of  private  rights.  Interference  with  access  to 
property,  within  the  meaning  of  the  street  railway  cases, 
means  some  substantial  interference.  Detroit  City  R.  Co. 
V.  Mills^  85  Mich.  634;  Joyce,  Electric  Law,  §  380.  A  street 
railway  pole,  properly  placed  at  the  curb  line  of  a  street,  no 
more  interferes  with  access  to  or  egress  from  property  out- 
side of  the  street  line  than  a  lamp  post  or  hitching  post  or 
shade  tree,  and  no  more  interferes  with  the  ordinary  use  of 
the  street  for  public  travel. 

We  are  aware  that  there  is  at  least  one  case,  decided  in  a 
<5ourt  of  last  resort,  where  a  diflFerent  conclusion  was  reached. 
We  refer  to  Jaynes  v.  Omaha  SL  JR.  Co.  53  Neb.  631.  The 
-opinion  there  shows  that  the  subject  treated  did  not  receive 
careful  study.  The  conclusion  reached  is  contrary  to  all 
the  authorities  cited  by  the  court.  A  very  few  cases  were 
cited, —  but  a  small  fraction  of  those  where  courts  have  con- 
sidered the  subject  under  discussion, —  yet  those  referred  to 
were  all  the  Nebraska  court  could  find,  so  said  in  the  opin- 
ion. The  decision  was  based  on  the  theory  that  any  exclu- 
sive occupancy  of  any  part  of  a  street  by  a  street  railway, 
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is  a  new  burden  on  the  fee  title  thereof.  An  eflFort  was  made 
to  harmonize  the  contrary  holdings  in  the  few  cases  cited^ 
with  the  opinion,  which  seems  to  have  been  successful  in 
the  judgment  of  the  writer  of  the  opinion,  yet  success  was 
reached  by  the  exercise  of  judicial  ingenuity  that  has  few 
parallels. 

A  single  instance  will  give  point  to  what  is  said  in  reganl 
to  the  manner  in  which  decided  cases  were  brought  into 
harmony  with  the  decision  of  the  Nebraska  court.    Taggart 
V.  yewport  St,  R.  Co,  16  R.  L  668,  one  of  the  leading  cases- 
on  the  subject,  which  has  in  a  measure  guided  many  courts, 
was  referred  to.     There  the  plaintiff,  who  was  the  owner  of 
property  abutting  on  the  street  on  which  a  horse  railway 
was  located,  which  it  was  proposed  to  change  to  an  electric 
street  railway  operated  by  the  overhead  trolley  system,  de* 
sired  to  enjoin  the  railway  company  from  erecting  poles  and 
wires  in  front  of  his  property,  on  the  ground  that  they  would 
constitute  an  additional  burden  thereon.     The  court  decided 
to  the  contrarj^  referring  to  the  underlying  principles  of  the 
horse  railway  cases  to  justify  the  conclusion  reached,  and 
saying  that,  "  It  does  not  appear  that  it  [the  street  railway 
operated  by  electricity]  occupies  the  streets  or  highways 
any  more  exclusively  than   if  it  were  operated  by  horse 
power."    That  holding  the  Nebraska  court  quickly  disposed 
of  by  the  remark  that,  '*  There  is  no  question  but  that  the 
law  of  the  case  is  correctly  laid  down,  if  the  evidence,  or 
the  record  on  its  face,  sustains  the  finding  of  fact  made  by 
the  court  that  the  electric  street  railway  no  more  exclusively 
occupies  the  street  than  an  ordinary  horse  railway."    There 
was  no  finding  of  fact  involved  in  the  case.     What  is  re- 
ferred to  as  a  finding  of  fact  is  the  conclusion  of  the  appel- 
late court  as  regards  whether  an  electric  railway,  with  its 
wires  over  the  street  supported  by  cross  wires  attached  to 
l>oles  set  in  the  street,  "at  the  front  margin  of  the  side- 
walks," is  an  exclusive  occupancy  of  the  street  so  as  to  ma- 
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terially  interfere  with  its  primary  use  or  violate  private 
rights  within  the  principles  governing  horse  railway  cases. 
The  decision  is  directly  contrary  to  that  in  the  Jaynes  Case. 
The  latter  is  out  of  harmony  with  all  judicial  and  text-book 
authority.  It  was  made,  as  it  seems,  by  overlooking  the 
distinction  between  a  mere  new  mode  of  devoting  a  street 
to  the  use  originally  designed,  which  admits  of  some  degree 
of  permanent  occupancy  of  the  street  without  compensating 
the  owner  of  the  fee  title,  and  an  entirely  new  use  of  the 
street  —  a  use  inconsistent  with  its  original  design —  which 
does  not  admit  of  such  occupancy. 

If  a  mere  challenge  can  raise  a  question  for  judicial  con- 
sideration, however  well  settled  the  principles  involved  may 
be,  we  ought  to  go  further  and  inquire  as  regards  whether 
the  manner  in  which  plaintiff's  road  is  operated,  as  shown 
by  the  complaint,  justifies  the  conclusion  that  it  cannot  be 
classed  with  ordinary  horse-power  railroads,  respecting  its 
effects  upon  private  rights.  That  is  a  field  that  has  been 
explored  over  and  over  again,  as  the  cases  heretofore  cited 
indicate.  It  would  beti  work  of  supererogation  to  go  over 
it  again  at  this  late  day.  Xo  new  light  can  be  shed  upon 
it.  The  question  has  been  illumined  by  the  wisdom  of 
eminent  judges  of  most  of  the  courts  of  last  resort  in  this 
country,  and,  with  the  single  exception  mentioned,  so  far 
as  we  can  discover,  the  conclusion  has  been  reached  that  a 
street  railway,  having  its  track  laid  so  as  to  conform  to  the 
surface  of  the  street,  regardless  of  the  motive  power  used 
or  how  applied,  so  long  as  neither  private  rights  nor  the 
common  use  of  the  street  for  public  travel  is  materially  af- 
fected, is  governed  by  the  law  early  laid  down  as  to  street 
railways  operated  by  horse  power;  and  that  the  ordinary 
electric  street  railway  with  its  trolley  wire  supported  by 
cross  wires  attached  to  poles  set  near  the  outer  edge  of  the 
sidewalks,  with  due  regard  to  the  abutting  property  owner's 
convenience,  satisfies  the  essential  mentioned.     Such  a  rail- 
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way  is  but  an  improved  method  of  using  the  street  for 
public  travel,  which  was  the  original  purpose  to  which  it 
was  devoted.  So  was  the  horse  railroad  in  its  day.  The 
same  principles  that  justify  one  without  purchasing  the 
right  from  abutting  property  owners,  justify  the  other. 
There  is  no  limit  to  the  public  right  to  use  a  street,  and 
every  part  of  it,  so  long  as  that  use  is  in  aid  of  public  travel 
thereon  and  does  not  unnecessarily  interfere  with  the  com- 
mon use  of  the  way  by  ordinary  modes  of  travel,  and  is  no 
substantial  impairment  of  private  rights  of  property.  An 
electric  car,  as  compared  with  a  horse  car,  in  regard  to 
freedom  from  interfering  with  private  rights,  is  superior  as 
regards  relieving  the  street,  because  it  moves  more  rapidly, 
is  started  and  stopped  with  greater  facility,  and  will  readily 
move  the  greater  number  of  persons  the  greater  distance  in 
a  given  time.  It  is  superior  as  regards  actually  obstructing 
the  street  because  of  its  more  rapid  motion  and  shorter 
stops.  These  considerations,  and  many  others  that  might 
be  mentioned,  have  moved  courts  to  declare  the  law  as  here 
indicated.  The  following  are  a  few  of  the  multitude  of 
cases  directly  on  the  subject:  Briggs  v.  Lewiaton  <&  A.  IL 
R.  Co,  79  Me.  363;  Taggartv.  Newport  St,  R.  Co.  16  R.  I.  CG8; 
WiUiams  v.  City  E.  St,  R.  Co,  41  Fed.  Rep.  556;  NichoU  v. 
Ann  Arbor  <&  T,  St.  R.  Co.  87  Mich.  361;  HaZseyv.  Rapid 
Transit  St.  R.  Co,  47  N.  J.  Eq.  380 ;  Lockhart  v.  Craig  St.  R.  Co. 
139  Pa.  St.  419;  Railway  Co,  v.  Telegraph  Asso.  48  Ohio  St. 
390;  ZomsviUe  B.  Mfg.  Co.  -u.  Cerdral  P.  R.  Co.  95  Ky.  50; 
Dean  v.  Ann  Arbor  St.  R,  Co,  93  Mich.  330;  Ogden  City  R. 
Go.  V,  Ogden  City^  7  Utah,  207;  Howe  v.  West  End  St.  R.  Co. 
167  Mass.  46;  Birmingham  T.  Co.  v.  Birmingham  R.  <&  E. 
Co.  119  Ala.  137;  Chicago,  B.  <&  Q,  R,  Co.  v.  West  Chicago 
St.  R.  Co.  156  111.  255;  Cumberland  T.  &  T.  Co.  v.  United 
Electric  R.  Co.  93  Tenn.  49^;  Taylor  v.  P.,  K.  <Sb  T.  St.  R. 
91  Me.  193. 

In  Booth  on  Street  Railway  Law  [§  83],  published  in  1892, 
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-after  a  review  of  all  judicial  authorities  down  to  that  time, 
the  author  said:  "After  a  full  consideration  of  the  various 
•objections  raised  to  the  use  of  electricity,  every  court  of  last 
resort  to  which  the  question  has  been  submitted  has  held 
that  the  electric  street  railway  does  "hot  constitute  a  new 
servitude,  .  .  .  does  not  entitle  abutting  owners  to  com- 
pensation."  In  Joyce  on  Electric  Law  [§§  335-341],  published 
in  June  of  this  year,  it  is  said  that,  in  every  state  where  a 
street  railway  operated  by  horse  power  has  been  held  not 
to  create  a  new  burden  upon  the  fee  title  to  the  street,  en- 
titling the  owner  of  such  title  to  compensation,  the  holding 
has  been  the  same  as  regards  an  ordinary  electric  street 
railway,  except  in  Nebraska  in  Jaynes  v.  Omaha  St.  B.  Co. 
53  Neb.  631.  In  Cumberland  T.  cfe  T.  Co.  v.  United  E.  R. 
Co.y  »\ipra^  a  very  well  considered  case  decided  in  1893,  it  is 
«aid  that,  "  with  rare  unanimity  the  courts  have  concurred 
in  holding  that  an  electric  street  railway,  constructed  and 
operated  upon  the  streets  by  means  of  an  overhead  trolley 
wire  supported  by  poles,  with  permission  of  the  public  au- 
thorities, for  the  transportation  of  passengers  only,  and  con- 
forming its  track  to  the  surface  of  the  ground,  is  not  an 
^ditional  servitude  upon  the  fee  within  the  streets,  but  a 
legitimate  use  of  the  streets  within  the  original  general 
purpose  of  their  dedication." . 

The  length  to  which  we  have  gone  in  considering  the 
question  presented  on  this  appeal  is  only  justified  by  the 
fact  that  the  precise  question  has  not  before  been  submitted 
to  this  court  for  decision,  and  was  reserved  for  further  con- 
sideration, in  Zehr&n  v.  Milwaukee  E.  R.  ds  L,  Co.  99  Wis. 
83,  in  such  a  way  as  to  invite  its  presentation  when  a  proper 
case  therefor  should  be  made  up.  It  seems  clear  that  in  reach- 
ing a  conclusion  that  the  demurrer  to  the  complaint  was  im- 
properly sustained,  the  principles  of  Ilobart  v.  Milwaxikee 
City  R.  Co.  27  Wis.  194,  are  followed  and  neither  limited  nor 
•extended.     It  will  be  noted  that  this  opinion  does  not  lead  to 
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the  conclusion  that  an  electric  street  railway  pole  may  be 
placed  at  any  point  in  the  street  near  the  outer  edge  of  the 
sidewalk  without  being  an  added  burden  upon  the  fee  title. 
Reasonable  regard  must  be  had,  in  locating  such  poles,  for  the 
convenience  of  abutting  property  owners  in  the  enjoyment  of 
their  propepty.  We  gather  from  the  complaint  that  the 
pole  in  this  case  was  properly  placed  in  respect  to  that  rule. 
By  the  Court, —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

As  to  what  use  of  a  street  or  highway  constitutes  an  additional  bur- 
den, see  note  to  Western  R  Co,  v,  Alabama  O.  T,  R  Co.  (96  Ala.  272), 
in  17  L.  R.  A.  474.—  Rep. 
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EiOHTEB,  County  Judge,  Eespondent,  vs.  Estatb  of  Leiby, 

Appellant. 

September  7 — September  j?5,  1900. 

Disqualification  of  county  Judge:  "  Guardian  of  any  ward*^:  Guardian 
ad  litem:  Construction  of  statutes:  Second  appeal:  Waiver:  Em- 
bezzlement by  trustee:  Devastavit:  Action  on  bond,  when  not  prema-^ 
ture:  Sureties, 

1.  Under  sec.  2447,  S.  &  B.  Ann.  Stats,  (providing  that  when  the  judge 

of  any  county  court  shall  be  interested  as  an  executor  or  admin- 
istrator or  guardian  of  any  ward,  or  interested  as  creditor  or  other- 
wise in  any  question  to  be  decided,  he  shall  be  disqualified  to  act 
in  relation  to  that  estate,  etc.),  the  use  of  the  words  "executor  or 
administrator"  in  connection  with  the  words  "guardian  of  any 
ward"  indicate  that  the  person  meant  is  some  trustee  charged 
with  the  duty  of  caring  for  the  property  or  looking  after  some  in- 
terest pending  at  the  time  the  county  judge  is  called  upon  to  act^ 
and  such  disqualificMion  to  act  continues  only  so  long  as  the 
county  judge  continues  to  be  such  executor,  administrator,  or 
guardian. 

2.  A  guardian  ad  litem,  being  an  attorney  appointed  to  conduct  or 

care  for  a  particular  matter  in  court,  and  having  the  charge  neither 
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of  the  person,  nor  of  the  pix)perty  of  the  person,  he  is  appointed  to 
represent,  is  not  a  "guardian  of  any  ward  "  within  the  meaning  of 
said  sec.  2447;  and  the  fact  that  an  attorney  had  been  appointed 
guardian  ad  litem  in  an  estate,  bis  appointment  being  expressly 
limited  to  the  particular  proceeding  then  pending,  does  not  dis- 
qualify him  from  acting  in  the  same  estate,  when  he  became  county 
judge  three  years  thereafter. 

3.  Said  seo.  2447  (fixing  the  limitations  of  the  authority  of  the  county 
judge  while  acting  as  a  judge  of  probate),  being  legislation  upon  a 
particular  subject,  must  be  presumed  to  have  covered  all  the  lim- 
itations considered  necessary  upon  that  subject,  and  therefore  a 
proper  construction  of  sec.  2579  (providing  that  in  case  any  judge 
of  a  county  court  having  civil  jurisdiction  shall  be  interested  in 
any  proceeding  in  such  court,  or  shall  have  act^d  as  attorney  or 
counsel  for  either  of  the  parties  thereto,  he  shall  not  have  power 
to  hear  or  determine  such  proceeding,  or  make  any  orders  therein, 
except  with  consent  of  the  parties  thereto),  confines  the  limitation 
therein  prescribed  to  the  county  judge  while  acting  in  matters 
over  which  he  has  civil  jurisdiction. 

4w  Where  on  a  second  appeal  tlie  record  shows  that  the  evidence  on  a 
given  point  is  precisely  the  same  as  on  the  first  trial,  failure  on  the 
first  ap])eal  to  rely  upon  error  in  respect  thereto  is  a  waiver  of  the 
right  to  do  so  on  the  subsequent  appeal 

&  In  an  action  against  the  surety  on  the  bond  of  a  defaulting  trustee, 
it  appeared  that  the  trustee  was  proi)erly  cited  to  account;  that  he 
filed  an  account  showing  under  oath  that  he  had  embezzled  the  en- 
tire estate;  that  the  amount  he  should  pay  over  had  been  deter- 
mined; that  an  order  entered  for  the  payment  of  such  amount  had 
been  duly  served  on  him:  and  that  he  had  neglected  to  comply 
therewith.  Held,  sufficient  to  establish  a  devastavit  and  demand 
and  refusal  to  pay,  conclusive  upon  the  sureties  on  his  bond,  and 
suflfiGient  to  authorizse  suit  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wau- 
paca county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed, 

This  case  was  before  this  court  at  the  August  term,  1898, 
and  may  be  found  in  101  Wis.  434.  The  facts  are  in  no  way 
different  than  therein  stated,  except  in  the  following  partic- 
ulars: After  the  case  had  been  remitted  to  the  lower  court, 
the  defendant  obtained  leave  to  file  an  amended  answer, 
in  which  she  set  up  that  there  was  no  such  record  in  the 
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county  court  of  Fond  du  Lac  county  relating  to  the  estate 
of  John  S.  Emerson,  deceased,  as  warranted  the  proceedings 
upon  which  plaintiff's  claim  was  based.  CTpon  the  trial  the 
entire  record  of  the  county  court  in  that  matter  was  intro- 
duced.  From  this  record  it  appears  that  in  May,  1887,  a  pe- 
tition was  presented  showing  that  the  testamentary  trustee 
was  dead;  that  there  were  funds  in  his  hands;  that  the^ 
Avidow  and  minor  son  were  the  only  persons  interested ;  and 
asking  that  a  new  trustee  be  appointed.  On  May  13th  the 
county  court  entered  an  order  appointing  the  plaintiff  guard- 
ian ad  litem  of  the  minor,  and  he  filed  his  written  consent 
so  to  act.  A  new  trustee  was  accordingly  Appointed.  In  Jan- 
uary, 1890,  the  plaintiff  became  county  judge,  and  all  or- 
ders in  the  Emerson  matter  after  that  date  were  made  by 
him.  The  defendant  objected  to  the  introduction  in  evi- 
dence of  all  orders  signed  by  Judge  ItiGlder^  on  the  ground 
that  they  were  void,  he  having  been  an  interested  party, 
and  disqualified  to  make  the  same.  At  the  close  of  the  tes- 
timony both  parties  moved  for  a  direction  of  a  verdict. 
Plaintiflf's  motion  was  granted,  and  a  verdict  in  his  favor 
for  $10,689.79  was  entered.  A  motion  for  a  new  trial  was 
denied,  and  judgment  for  plaintiff  duly  entered,  from  which 
this  appeal  has  been  taken. 

Lyman  E,  Barnes^  for  the  appellant. 

D,  D,  Sutlierland,  for  the  respondent. 

Bardeen,  J.  1.  The  defendant  strenuously  attacks  the 
judgment  herein  on  the  ground  that  all  the  orders  and  judg- 
ments entered  in  the  Emerson  estate  matter  by  Judge 
Richter  are  nullities,  and  were  made  and  entered  at  a  time 
when  he  was  disqualified  from  acting.  His  supposed  dis- 
qualification is  based  upon  the  fact  that  in  1887,  some  three 
years  before  he  became  county  judge,  he  was  appointed 
guardian  ad  litem  for  an  infant  in  the  proceeding  which  cul- 
minated in  the  appointment  of  a  trustee  for  the  Emerson 
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estate  in  place  of  one  deceased.  The  defendant  appea.ls  to 
two  statutes  as  establishing  such  disqualification.  The  first 
is  sec.  2447,  S.  &  B.  Ann.  Stats.,  which  provides  that "  When 
the  judge  of  any  county  court  .  .  .  shall  be  an  executor 
or  administrator  or  guardian  of  any  ward  or  interested  as 
creditor  or  otherwise  in  any  question  to  be  decided,  he  shall 
be  disqualified  to  act  in  relation  to  that  estate,  or  the  de- 
cision of  such  question,"  etc.  We  are  clearly  of  the  opinion 
that  this  section  was  not  intended  to  cover,  and  ought  not 
to  be  construed  to  cover,  a  case  like  this.  The  use  of  the 
words  "executor  or  administrator"  in  connection  with  the 
words  "  guardian  of  any  ward  "  indicate  that  the  person 
meant  was  some  trustee  charged  with  the  duty  of  caring  for 
property  or  looking  after  some  interest  then  pending,  for 
which  he  must  account  to  the  court,  and  concerning  which 
the  court  must  make  some  decision.  A  guardian  ad  litem  is  ^ 
not  such  person.  He  is  an  attorney  appointed  to  conduct  or 
care  for  a  particular  matter  in  court.  He  neither  has  chargo 
of  the  person  nor  of  the  property  of  the  infant,  and  is  ac- 
countable to  the  court  only  as  an  attorney  is  always  account- 
able for  the  faithful  discharge  of  his  duties.  Moreover,  a 
reading  of  the  whole  section  shows  that  it  was  not  the  leg- 
islative intention  that  such  disqualification  should  be  per- 
petual. The  last  clause  provides  that,  when  the  disability 
no  longer  exists,  the  circuit  judge  who  has  been  called  upon 
to  act  shall  transmit  the  papers  to  the  county  court,  "and 
such  county  court  shall  thereafter  perform  all  the  remaining 
duties  relative  thereto."  This  shows  a  plain  legislative  in- 
tent to  extend  the  disqualification  to  act  only  so  long  as  the 
judge  continues  to  be  executor,  administrator,  or  guardian. 
Jtidge  Richter^ 8  duties  as  guardian  ad  litem  ended  as  soon 
as  the  appointment  of  a  trustee  was  made,  if  satisfactory  to 
the  interests  he  represented.  The  order  of  appointment  ex- 
pressly limited  his  appointment  to  that  particular  proceed- 
ing.   The  matter  is  made  more  significant  by  the  fact  that 
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in  another  proceeding  in  the  same  matter  the  following 
month  a  new  guardian  ad  litem  was  appointed  therein.  In 
Morgan  v,  Ilammett^  23  Wis.  30,  and  again  in  Appeal  of 
Sohaffne7\  41  Wis.  2G0,  this  court  held  that  a  county  judge 
was  not  disqualified  from  acting  merely  because  he  had  been 
counsel  for  one  of  the  parties  interested  in  the  estate. 

The  other  statute  relied  on  is  sec'  2579,  which  is  as  fol- 
lows: "In  case  any  judge  of  the  circuit  court,  or  of  a 
county  court  having  civil  jurisdiction,  shall  be  interested  in 
any  action  or  proceeding  in  such  court,  or  shall  have  acted  as 
attorney  or  counsel  for  either  of  the  parties  thereto,  such 
judge  shall  not  have  power  to  hear  and  determine  such  ac- 
tion or  proceeding,  or  make  any  orders  therein,  except  with 
the  consent  of  the  parties  thereto."  The  county  court  of 
Fond  du  Lac  county  has  civil  jurisdiction,  and  hence  it  is 
argued  that  Judge  Richter  had  no  authority  to  make  any 
order  in  the  Emerson  matter  because  he  had  been  interested 
therein.  This  argument  has  no  weight  when  we  come  to 
consider  the  exact  situation.  By  sec.  2447,  the  legislature 
fixed  the  limitations  of  the  authority  of  the  county  judge 
while  acting  as  a  judge  of  probate.  Being  legislation  upon 
a  definite  subject,  it  must  be  presumed  to  have  covered  all 
the  limitations  considered  necessary  on  that  subject.  A 
proper  construction  of  sec.  2579  confines  the  limitations 
therein  prescribed  to  the  county  judge  while  acting  in  mat- 
ters over  which  he  has  been  given  civil  jurisdiction.  It 
certainly  could  not  have  been  the  legislative  intent  to  pre- 
scribe one  standard  for  a  county  judge  who  had  no  civil 
jurisdiction,  and  another  for  a  judge  who  had  that  power, 
while  exercising  the  same  jurisdiction. 

2.  A  further  argument  is  made  that  no  devastavit  was  es- 
tablished, and  no  demand  and  refusal  to  pay  was  shown. 
The  evidence  on  this  point  is  precisely  the  same  as  on  the 
former  trial.  Every  argument  made  here  could  have  been 
made  on  the  former  hearing,  and,  if  well  founded,  would 


"Wis.]  august  TEEM,  1900.  409 

Kohl  T&  Beach. 

have  resulted  in  the  affirmance  of  the  former  judgment. 
The  defendants  had  full  opportunity  to  urge  these  objec- 
tions on  the  former  appeal.  Having  failed  to  rely  upon  the 
error,  if  error  it  is,  they  must  be  regarded  as  having  waived 
their  right  to  do  so  on  a  subsequent  appeal.  Dilwortli  v. 
Vurts,  139  111.  508-517. 

Independent  of  these  considerations,.however,  we  do  not 
think  the  objection  urged  is  well  taken.  The  evidence 
shows  that  the  defaulting  trustee  was  properly  cited  to  ac- 
count; that  he  filed  an  account  showing,  under  oath,  that 
he  had  embezzled  the  entire  estate,  and  that  he  was  indebted 
to  the  estate  in  a  large  amount;  that  the  amount  he  should 
pay  over  had  been  determined,  and  an  order  for  its  pay- 
ment entered;  that  such  order  had  been  duly  served  on 
him,  and  that  he  had  neglected  to  comply  therewith.  This 
was  conclusive  upon  the  sureties,  and  was  sufficient  to  au- 
thorize suit  upon  the  bond,  llolden  v.  Curry ^  85  Wis.  612; 
Schoerdeher  v.  Burhhardt^  94:  Wis.  575. 

We  have  carefully  considered  the  other  objections  raised, 
and  are  convinced  that  they  are  not  of  sufficient  impor- 
tance to  require  extended  consideration.  Certainly,  none 
of  them  is  grave  enough  to  warrant  a  reversal  of  the  judg- 
ment. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kohl,  Respondent,  vs.  Beach,  Trustee,  Appellant.  iw  4001 

September  7 — September  25 j  1900. 

Principal  and  agent:  Delegation  of  agenVs  authority:  Subagents:  Col- 

lections:  Implied  authority:  Mortgages, 

In  an  action  by  the  grantee  of  a  mortgagor  to  compel  satisfaction  of 
a  mortgage,  it  appeared,  among  other  things,  that  defendant,  a  resi- 
dent of  New  York,  employed  S.  as  agent  to  loan  money  under  an 
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agreement  that  S.  should  repay  all  sums  advanced,  together  with  six 
per  cent,  interest.  S.  was  authorized  to  handle  the  loaning  business 
as  if  it  were  his  own,  defendant  knowing  that  S.  must  necessarily 
employ  others  to  assist  him.  S.  employed  P.  as  a  subagent  under  an 
agreement  in  regard  to  loaning  defendant's  money,  tliat  both  should 
receive  a  percentage  therefrom,  that  P.  should  make  collection  and 
remit  to  S.,  and  that  if  collection  of  interest  at  maturity  could  not 
be  made,  P.  should  advance  the  same  to  S.,  in  order  that  he  in  turn 
might  advance  it  to  defendant  Defendant  made  a  loan  to  plaintiiTs 
grantor,  secured  by  the  mortgage  in  question,  the  money  being  paid 
over  by  P.,  who  received  the  note  and  mortgage  and  transmitted 
them  to  S.,  who  in  turn  transmitted  them  to  defendant.  Default 
having  been  made  in  an  instalment  of  interest,  P.  commenced 
foreclosure  proceedings,  defendant  being  named  as  plaintiff,  pend- 
ing which  plaintiff  bought  the  mortgaged  premises.  At  this  time 
the  mortgage  debt  was  paid  in  full  to  P.,  who,  though  he  did  not 
have  the  note  in  his  possession,  gave  an  individual  receipt  there- 
for, which  was  accepted  under  the  belief  that  he  was  authorized 
by  the  owner  of  tlie  note  and  mortgage  to  receive  payment  thereof. 
P.  also  agreed  to  procure  the  note  and  mortgage,  with  a  satisfac- 
tion thereof,  and  deliver  them,  which  was  never  done,  and  P.  never 
remitted  the  money.  Held  that,  in  the  absence  of  any  facts  con- 
stituting an  estoppel,  S.  had  no  authority  from  defendant  to  dele- 
gate to  P.  the  essentials  of  his  agency  involving  skill,  intelligence, 
responsibility,  and  judgment;  that  P.  was  not  the  agent  of,  nor 
were  his  acts  those  of,  defendant;  and  that  the  facts  did  not  warrant 
the  inference  that  P.  was  authorized  by  S.  to  collect  the  money. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Cuas.  M.  Webb,  Circuit  Judge.     Reversed. 

Action  to  require  the  defendant  to  satisfy  a  mortgage. 
The  issues  raised  by  the  pleadings  were  decided  by  the  trial 
court  substantially  as  follows: 

On  January  4,  1893,  Casper  Schafer  and  wife  borrowed 
of  defendant  $550,  agreeing  to  repay  the  same  in  five  years, 
and  to  pay  interest  annually  at  the  rate  of  seven  per  cent, 
per  annum,  and  to  secure  such  payment  the  debtors  gave 
defendant  their  negotiable  promissory  note  and  a  real-estate 
mortgage,  which  was  duly  recorded  and  is  set  forth  in  the 
complaint. 
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It  was  provided  in  the  mortgage  that  in  case  of  the  non- 
payment of  any  sura  of  money  when  due,  either  principal, 
interest,  or  taxes,  the  entire  debt  should,  at  the  option  of  the 
mortgagee,  his  representatives  or  assigns,  be  deemed  to 
have  become  due  and  immediatedly  collectible  in  a  suit  at 
law  or  by  foreclosure  of  the  mortgage. 

When  the  mortgage  was  executed  defendant  resided,  and 
has  ever  since  resided,  in  the  state  of  New  York.  During  a 
period  commencing  prior  to  1802  and  extending  to  1896, 
defendant  furnished  to  one  A.  L.  Smith,  who  resided  in  Ap- 
pleton,  Wisconsin,  various  sums  of  money  to  be  loaned  by 
the  latter  in  his  discretion,  said  money  being  the  property 
of  an  estate  of  which  defendant  was  trustee.  It  was  agreed 
between  defendant  and  Smith  that  the  latter  should  repay 
to  defendant  all  sums  advanced  to  him  to  be  loaned,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum. 
Smith  was  authorized  to  handle  the  loaning  business  as  if 
it  were  his  own,  defendant  knowing  that  his  agent  must  nec- 
essarily employ  others  to  assist  him. 

Smith's  residence  and  place  of  business  was  at  Appleton, 
Wisconsin,  about  100  miles  from  the  property  covered  by 
the  mortgage  mentioned  in  the  complaint  and  from  the 
residence  of  the  mortgagors. 

In  1892  the  Marshfield  Land  Company,  with  B.  W.  Pull- 
ing  as  manager,  was  engaged  in  loaning  money  and  ob- 
taining loans  for  other  persons,  with  its  place  of  business  afc 
Marshfield,  Wood  county,  Wisconsin.  Subsequent  to  1892 
Pulling  succeeded  to  such  business,  and  thereafter  all  loan- 
ing business  done  by  defendant,  and  by  Smith  for  him,  in 
the  counties  tributary,  in  a  business  sense,  to  Marshfield, 
was  carried  on  through  Pullinor. 

Smith  and  Pulling  made  a  joint  agreement  in  regard  ta 
loaning  defendant's  money,  to  the  effect  that  both  should 

■ 

receive  a  percentage  therefrom,  and  that  Pulling  should 
make  collection  and  remit  to  Smith;  and  if  collection  of 
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interest  at  maturity  could  not  be  made  in  any  case,  Pulling 
should  advance  the  same  to  Smith  in  order  that  he  might 
advance  the  same  to  defendant. 

The  money  received  by  Schafer  and  wife  was  paid  them 
by  Pulling,  the  note  and  mortgage  was  received  by  Pulling, 
the  mortgage  was  recorded  by  him,  and  all  the  papers  re- 
lating to  the  loan  were  then  bv  him  transmitted  to  Smith 
at  Appleton,  and  by  Smith  were  transmitted  to  defendant. 

Prior  to  1896,  under  the  arrangements  mentioned,  money 
-controlled  by  defendant  was  loaned  to  the  amount  of  some 
$60,000,  the  loans  being  several  hundred  in  number.  Pay- 
ments of  interest  and  principal  upon  loans  were  made  to 
Pulling  from  time  to  time,  such  payments  being  generally 
duly  remitted  to  Smith.  Schafer  at  no  time  received  any 
notice  that  Pulling  was  not  authorized  to  receive  payments 
of  interest  or  principal  on  the  money  borrowed  by  him.  On 
the  contrary,  Pulling  was  by  letter  directed  by  Smith,  in 
January,  1804:,  to  collect  overdue  interest  of  Schafer.  Eight 
dollars  and  fifty  cents  of  the  first  instalment  of  interest  due 
on  the  Schafer  loan  was  in  fact  paid  to  Pulling. 

In  April,  1894,  Pulling  caused  foreclosure  proceedings  to 
be  commenced  on  the  Schafer  mortgage  for  nonpayment  of 
the  first  instalment  of  interest  on  the  mortgage  debt,  the 
•defendant  being  named  as  plaintiff  in  the  action,  and  there- 
after, on  May  17,  1894,  Schafer  sold  the  mortgaged  prera- 
iies  to  plaintiff,  at  which  time  the  full  amount  of  the  mort- 
gage debt,  to  wit,  $595.35,  was  paid  to  Pulling.  When  such 
I)ayment  was  made  Pulling  did  not  have  in  his  possession 
the  note  and  mortgage,  but  agreed  to  procure  the  same, 
with  a  satisfaction  of  the  mortgage,  and  make  delivery 
thereof  to  Schafer;  but  such  promise  was  not  kept.  Pull- 
ing gave  to  Schafer  the  receipt  of  his  land  company  for  the 
money  received  as  aforesaid,  which  receipt  was  accepted  by 
Schafer  in  the  belief  that  Pulling  was  authorized  by  the 
owner  of  the  note  and  mortgage  to  receive  payment  thereof. 
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About  the  time  the  foreclosure  proceedings  aforesaid  were 
commenced,  Pulling  caused  other  foreclosure  proceedings  to 
be  instituted  in  the  name  of  defendant  to  enforce  mortgages 
owned  by  him,  and  subsequent  thereto  continued  to  conduct 
business  in  that  way,  some  of  which  foreclosure  proceedings 
were  settled,  and  some  prosecuted  to  judgment  and  sale,  the 
lands  being  bid  in  in  the  name  of  Daniel  Bectch^  trustee.  In 
all  of  the  foreclosure  proceedings  aforesaid  the  complaints 
were  verified  by  Pulling  as  agent  for  the  defendant.  Smith 
had  knowledge  of  the  business  transactions  of  Pulling  in  re- 
lation to  the  foreclosure  of  mortgages,  and  authorized  the 
same. 

Upon  such  facts  the  court  concluded  as  matter  of  law  that 
Smith  had  authority  to  employ  Pulling  and  the  Marshfield 
Land  Company  to  assist^him  in  making  loans;  that  he  exer- 
cised such  authority ;  that  Pulling  was,  at  the  time  he  re- 
ceived the  money  from  Schafer,  the  agent  of  defendant  by 
the  authority  of  Smith,  and  that  such  payment  was  in  effect 
payment  to  defendant  and  extinguished  the  mortgage  in 
question,  and  that  plaintiff  was  entitled  to  judgment  accord- 
ingly. Judgment  was  duly  entered  in  accordance  with  such 
conclusions,  from  which  defendant  appealed. 

Lyman  E.  Barnes^  for  the  appellant. 

Oeorge  L,  WiUiamSj  for  the  respondent. 

Marshall,  J.  The  decision  in  this  case  is  not  grounded 
on  any  estoppel  of  defendant  by  his  conduct,  and  the  con- 
duct of  others  for  which  he  was  responsible,  to  deny  the  au- 
thority of  Pulling  to  receive  payment  of  the  mortgage  debt; 
and  there  is  no  evidence  in  the  record  to  sustain  any  such 
theory.  Whatever  was  the  customary  way  of  conducting  the 
business  prior  to  the  making  of  the  loan  to  Schafer,  between 
defendant  and  Smith  and  between  Smith  and  Palling  or  the 
Marshfield  Land  Company,  or  the  way  in  which  business 
was  conducted  between  the  parties  thereafter,  it  is  not 
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claimed,  and  there  is  not  a  word  of  evidence  tending  defi- 
nitely to  show,  that  Schafer  knew  anything  about  it  or  that 
he  was  influenced  by  any  appearance  of  authority  on  the 
part  of  Pulling,  other  than  the  circumstance  that  he  borrowed 
the  money  through  Pulling  and  the  latter  had  assumed  the 
right  to  collect  interest  and  to  cause  an  action  of  foreclosure 
to  be  commenced  for  nonpayment  thereof. 

The  customary  and  indispensable  evidence  of  apparent 
authority,  as  was  held  in  Bartel  v.  Brown^  104  Wis.  493, — 
possession  of  the  note, —  Pulling  did  not  have,  as  Schafer 
"well  knew  when  he  parted  with  the  money.  The  note  and 
mortgage,  and  all  the  papers  relating  thereto,  were  in  the 
possession  of  appellant  at  New  York.  Schafer  parted  with 
his  money  upon  the  mere  receipt  of  Pulling,  executed  in  the 
name  of  his  land  company.  The  receipt  does  not  purport 
to  be  given  for  appellant,  and  there  was  no  pretense  by  Pull- 
ing that  he  was  acting  by  authority,  except  what  was  infer- 
able from  the  fact  that  he  assumed  to  act  in  the  matter.  As 
was  well  said  in  Joy  v.  Vayice^  104  Mich.  97,  if  Schafer  had 
been  as  careful  to  ascertain  the  authority  of  Pulling  as  ap- 
pellant was  to  guard  his  interest  by  keeping  possession  of 
the  papers  relating  to  the  loan,  no  one  would  have  suffered 
by  Puiling's  dishonesty. 

Bartel  v.  Brown  rules  this  case  in  this  respect:  The  note 
not  being  in  Pulling's  possession  when  he  received  the  money, 
such  receipt  was  not  in  fact  a  payment  to  appellant  unless 
Pulling  had  actual  authority  to  represent  the  appellant  in 
the  transaction.  The  question  of  what  is  requisite  to  apparent 
authority  in  such  cases  received  careful  consideration  in  the 
Bartel  Case^  and  the  decision  is  in  line  with  the  great  weight 
of  judicial  and  text-book  authority.  The  principle  there 
declared  must  be  considered  as  too  firmly  established  to  be 
open  to  reconsideration.  In  addition  to  the  authorities  cited 
in  the  Bartel  Case^  the  following  are  directly  in  point:  //- 
genfritz  v.  Mutual  B,  Z.  Jns.  Co.  81  Fed.  Eep.  27;  Muiiuil 
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B.  L,  Ins,  Co,  V,  Miles,  81  Fed.  Hep.  32;  Cummrngs  v.  ITurd^ 
49  Mo.  App.  i39;  Murphy  v.  Baniard^  162  Mass.  j^;  Johns- 
ton V.  Milwaukee  dk  W.  L  Cq.  46  Neb.  480;  Joy  v.  Vance, 
supra;  Trowbridge  v,  Robs,  105  Mich.  598;  Wilson  v.  Camp- 
hell,  110  Mich.  580;  Church  Asso.  v.  Walton,  114  Mich.  677; 
Bacon  v.  Pomeroy,  118  Mich.  145;  Dexter  v.  Morrow,  76 
Minn.  413;  Hollinshead  v.  John  Stuart  <&  Co.  (N.  Dak.),  77 
N.  W.  Rep.  89 ;  Randolph,  Comm.  Paper,  §  1450,  and  cases 
cited. 

There  is  very  little  conflict  in  the  evidence,  and  it  is  not 
contended,  as  we  understand  it,  but  that  the  facts  were  cor- 
rectly found  by  the  trial  court  so  far  as  the  findings  are 
confined.to  what  was  said  and  done  by  the  parties.  From 
such  occurrences  and  the  nature  of  the  business  Smith  was 
employed  to  transact  for  defendant,  the  trial  court  found  by 
inference,  as  a  fact,  that  Smith  was  given  authority  by  ap- 
pellant to  employ  Pulling  to  transact  the  business  done  by 
him,  including  that  with  Schafer;  and  further  concluded  from 
the  facts  as  a  matter  of  law,  that  Pulling  was  the  appellant's 
agent  and  that  his  acts  were  the  acts  of  appellant.  That,  as 
we  understand  the  trial  court,  is  on  the  theory  that  the  facts 
found  indicate  that  Pulling  was  a  general  agent  of  defend- 
ant and  as  such  was  authorized  to  receive  payment  from 
Schafer,  such  act  being  within  the  scope  of  the  general  em- 
ployment. The  contest  on  this  appeal  is  on  the  points  indi- 
cated. 

We  are  unable  to  agree  with  the  trial  court's  conclusion 
that  the  nature  of  appellant's  relations  with  Smith  required 
the  latter  to  employ  assistants  and  delegate  to  them  au- 
thority to  perform  the  important  branch  of  the  business  of 
the  agency  of  collecting  and  remitting  money.  True,  an 
agent  may  employ  others  to  assist  him  in  the  purely  minis- 
terial and  unimportant  details  of  his  employment,  but  not 
to  do  the  essentials  of  the  agency,  involving  the  skill,  intelli- 
gence, responsibility,  and  judgment  that  is  at  the  very  bottom 
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of  the  employment.  The  special  confidence  reposed  in  the 
agent  ^to  such  matters  precludes  him  from  delegating  his- 
trust  to  others,  except  upon  some  express  understanding  with 
his  principal.    Mechem,  Agency,  sec.  185,  and  cases  cited. 

The  doctrine  is  familiar  that  if  a  person  be  intrusted  with 
a  note  for  collection,  and  the  debtor  resides  so  far  from  the 
place  of  business  of  such  person  that  he  cannot  conveniently 
reach  such  debtor  so  as  to  properly  and  promptly  perform 
the  service,  authority  will  be  implied  that  such  person  may 
forward  the  note  to  a  collector  within  convenient  reach  of 
the  debtor  and  perform  the  service  through  such  collector. 
That  is  within  the  general  rule  that  authority  to  an  agent 
to  do  an  act  includes  authority  to  use  the  usual  and  neces- 
sary means  to  effect  the  purposes  of  the  agency. 

If  Smith  had  authority  in  this  case  to  collect  the  not» 
from  Schafer,  the  fact  that  he  did  not  have  possession  of 
the  security  oSectnsiUy,  prima  faciei  rebuts  the  theory  that 
he  had  authority  to  transfer  his  trust  to  Pulling,  because 
such  possession  and  ability  to  transfer  it  to  Pulling  was  in- 
dispensable to  enable  Smith  to  clothe  Pulling  with  appar- 
ent authority  to  act  in  the  matter  and  to  enforce  collection 
of  the  debt,  if  Schafer  were  to  stand  upon  his  rights  or  even 
act  as  a  reasonably  careful  person  should. 

Having  come  to  the  conclusion  that  the  facts  found,  from 
which  the  trial  court  inferred  authority  in  Smith  to  employ 
Pulling,  do  not  lead  to  such  inference,  consistent  with  legal 
principles,  we  might  decline  to  go  further.  However,  we 
have  carefully  considered  the  circumstances  found  by  the 
court,  and  come  to  the  conclusion,  in  the  light  of  the  law 
Applicable  thereto,  that  they  do  not  warrant  the  inference 
that  Pulling  was  authorized  by  Smith  to  collect  the  money 
from  Schafer.  We  cannot  say  the  relations  between  Smith 
and  Pulling,  and  the  manner  in  which  they  conducted  busi- 
ness,  were  sufficient  to  prevent  Smith  from  denying  Pull- 
ing's  authority  under  the  doctrine  of  estoppel,  because  there 


"Wis.]  august  TEEM,  1900.  417 

Kohl  vs.  Beach. 

is  no  finding  that  Schafer  knew  of  such  relation  and  course 
of  business,  neither  is  there  any  evidence  to  that  effect,  as 
before  indicated.  We  cannot  say  that  Pulling  had  implied 
authority  to  collect  the  money  from  Schafer,  because  he  did 
not  have  possession  of  the  note  and  mortgage.  We  cannot 
say  that  the  facts  found  implied  express  or  actual  authority 
to  Pulling  to  collect  the  money  from  Schafer,  because  such 
a  conclusion,  against  a  person  who  exercises  the  precaution 
to  protect  himself  from  fraud  or  loss  by  keeping  possession 
of  his  securities,  in  favor  of  another  who  claims  to  have  ex- 
tinguished them  by  payment  to  such  person's  agent,  within 
the  great  weight  of,  if  not  universal,  authority,  requires 
strong  and  convincing  evidence, —  much  stronger  evidence 
than  the  circumstances  found  to  exist  in  this  case.  A  re- 
view of  a  few  of  the  cases  alreadv  cited  will  demonstrate 
the  correctness  of  what  is  here  said. 

In  Murphy  v.  Barnard,  162  Mass.  72, cited  by  appellant's 
counsel,  the  mortgagee,  a  lawyer,  having  assigned  the  note 
and  mortgage,  by  consent  of  the  assignee  Was  allowed  to  re- 
tain possession  thereof  for  the  purpose  of  collecting  the  inter- 
est as  it  should  fall  due.  Thereafter  the  mortgagor,  in  igno- 
rance of  the  assignment,  and  without  knowing  of,  hence  with- 
out relying  upon,  the  mortgagee's  custody  of  the  securities, 
and  at  a  place  other  than  the  mortgagee's  office  where  the 
papers  were  kept,  made  payments  to  the  mortgagee  to  apply 
on  the  principal  of  the  debt,  which  payments  the  mortgagee 
embezzled.  It  was  held  that,  regardless  of  the  hardship  to  the 
mortgagor,  the  stringent  rules  governing  the  handling  of  ne- 
gotiable paper  required  the  court  to  hold  that  the  mortgagor, 
in  making  the  pajnnent  to  the  mortgagee  on  the  mere  as- 
sumption that  he  was  the  owner  of  the  note,  because  of  want 
of  knowledge  of  the  assignment,  did  not  preclude  the  true 
owner  of  the  securities  from  enforcing  full  payment  of  the 
debt. 

In  Bromley  v,  Latkropj  105  Mich.  492,  the  assignor  of  a 
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mortgage,  who  was  engaged  in  loaning  money  on  real  estate 
and  subsequent  to  the  assignment  associated  others  with  him 
in  carrying  on  the  same  business  under  the  corporate  name 
of  the  Michigan  Mortgage  Company,  collected  the  semi-an- 
nual instalments  of  interest  on  the  mortgage  debt  for  about 
nine  years,  once  in  the  meantime  arranging  an  extension  of 
the  time  of  payment  of  the  principal,  and  sent  such  collec- 
tions, as  made,  to  the  assignee  upon  receipt  of  the  interest 
coupons.  The  mortgagor  did  not  know  of  the  assignment 
of  the  mortgage,  and  the  assignee  did  not  know  that  the 
assignor  and  his  successor  assumed  to  the  mortgagor  to  have 
any  authority  other  than  to  receive  the  interest  payments 
and  to  remit  the  same  upon  receipt  of  the  coupons.  At  the 
maturity  of  the  debt,  the  securities  being  in  the  hands  of 
the  assignee,  the  mortgage  company  demanded  payment  of 
the  note  of  the  debtor,  whereupon  he  paid  the  same,  sup- 
posing from  the  manner  in  which  the  business  had  been 
conducted  for  years  that  it  was  the  true  owner  of  the  debt 
or  had  authority  to  collect  it.  The  court  held  that  there 
was  no  ground  for  a  conclusion  that  the  assignee  of  the 
mortgage  gave  to  the  mortgage  company  either  general  or 
special  authority  to  receive  the  money  for  him. 

In  Church  A880.  v.  Waltouy  Hi  Mich.  677,  the  Michigan 
Mortgage  Company  was  again  the  mischief-maker.  A  long 
correspondence  between  one  Bissell  and  the  mortgage  com- 
pany was  received  in  evidence,  very  much  the  same  as  in 
this  case,  showing  that  Bissell,  as  agent,  made  a  large  num- 
ber of  mortgage  loans  through  the  mortgage  company,  the 
business  covering  a  considerable  period  of  time,  and  that 
the  company  made  all  collections  of  interest  on  and  principal 
of  the  loans,  and  remitted  the  same  to  Bissell  as  such  in- 
terest and  principal  became  due;  that  the  company  received 
express  directions  from  Bissell,  from  time  to  time,  or  the 
papers  were  sent  to  it  for  delivery  on  payment  of  the  money. 
The  mortgage  company  collected  the  interest  on  the  loan  in 


Wi8.]  AUGUST  TERM,  1900.  419 

Kohl  vs.  Beacli. 

question  as  occasion  required,  and  in  the  end  collected  the 
principal  without  any  express  directions  to  do  so,  assuming 
to  have  general  charge  of  the  Bissell  loans,  and  without 
having  possession  of  the  note  and  mortgage.  The  mort- 
gagor made  the  payment,  in  ignorance  that  the  mortgage 
and  the  debt  secured  thereby  had  been  assigned,  supposing 
that  the  mortgage  company  was  the  owner  thereof.  The 
-court  held  that  such  facts  did  not  establish  a  general  agency 
in  the  mortgage  company  to  collect  the  principal  of  the  Bis- 
BeU  loans  or  of  the  one  in  question. 

The  case  before  us,  like  those  above  referred  to,  and  many 
more  that  might  be  cited,  is  one  of  great  hardship  to  re- 
spondent and  his  vendor.  If  there  were  a  way  by  which 
they  could  be  protected,  consistently  with  established  legal 
principles,  the  court  would  gladly  do  so.  It  is  plain  that 
■one  of  two  parties  must  suffer  from  the  dishonesty  of  Pull- 
ing. The  court  cannot  determine  which  one  must  bear  the 
burden  by  the  standard  of  which  can  best  bear  the  loss,  but 
must  be  guided  by  the  law  governing  such  situations.  Ap- 
pellant used  the  precaution  to  keep  possession  of  his  securi- 
ties, the  indispensable  evidence  of  implied  authority  to  col- 
lect the  mortgage  debt.  No  express  direction  was  given  to 
Pulling,  by  any  one,  to  make  the  collection,  and  he  had  no 
•general  authority  covering  the^  subject.  There  is  certainly 
no  definite  evidence  that  he  was  in  the  habit  of  collecting 
the  principal  of  appellant's  loans  without  express  direction 
to  do  so,  or  possession  of  the  securities.  He  did  not,  by  any- 
thing he  said  or  did  at  the  time  the  payment  was  made  by 
Schafer,  indicate  to  him  that  he  was  acting  undei*  the  di- 
rections of  appellant  or  Smith.  He  was  responsible  to  Smith 
for  the  payment  of  interest  on  the  debt,  and  his  closing  up 
of  the  transactions  with  Schafer,  upon  default  being  made 
in  the  first  instalment  of  interest,  without  the  option  to  de- 
clare the  principal  of  the  debt  due  being  exercised  by  the 
owner,  indicates  that  he  was  acting  to  save  himself  rather 
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to  save  Smith  or  appellant,  or  to  perform  an  authorized 
service  for  them  or  either  of  them.  His  position  enabled 
him  to  impose  on  Schafer  by  obtaining  the  latter's  money 
without  a  surrender  of  the  note  and  mortgage,  simply  be- 
cause Schafer  neglected  to  insist  on  such  surrender  before 
making  the  payment.  The  penalty  of  such  negligence  must 
rest  upon  the  one  who  was  at  fault.  The  misfortune  cannot 
be  shifted  to  appellant,  who  rightfully  relied  on  the  posses- 
sion of  his  securities  for  collection. 

Bf/  the  Court. —  The  judgment  of  the  circuit  court  is  .re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  dismissing  the  complaint,  with  costs. 
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The  State  ex  bel.  Davis  &  Starr  Lumber  Company,  Appel- 
lant, vs.  PoRS,  Clerk  of  City,  Respondent. 

September  8 — September  S5, 1900. 

Taxation:  Assessment  of  property  omitted  from  previous  years:  StaU 

utes:  Construction:  Board  of  review, 

1.  Sec,  1059,  Stats.  1898,  as  amended  by  ch.  50,  Laws  of  1809,  provides 
that  real  or  personal  proi>erty  omitted  from  assessment  in  any  of 
the  three  next  previous  yeare  by  mistake  or  inadvertence,  unless 
previously  reassessed  for  the  same  year  or  years,  Blmll  be  entered 
once  additionally  for  each  previous  year  of  such  omission,  giving 
the  year  of  omission,  and  affixing  a  just  valuation  to  each  entry  for 
a  former  year  as  the  same  siiould  then  have  been  assessed  accord- 
ing to  the  best  judgment  of  the  assessor,  and  taxes  shall  be  appor- 
tioned and  collected  on  the  tax  roll  for  such  entry.  The  statute 
originally  applied  solely  to  real  estate  and  was  ex'tended  by  the 
amendment  of  1899  to  include  personal  property.  Held,  that  the 
legislature  did  not  intend  to  limit  the  effect  of  the  amendment  of 
1899  to  such  personal  property  as  remained  unchanged  in  owner- 
ship  or  location,  but  intended  thereby  to  include  any  and  all  per- 
sonal property  which  by  inadvertent  omission  escaped  assessment^ 
and  that  such  intention  is  capable  of  enforcement  as  to  any  omitted 
property  which,  between  the  time  of  its  omission  and  the  time  of 
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reassessment,  has  passed  out  of  existence,  out  of  the  ownership  of 
the  person  assessed,  or  out  of  the  assessment  district. 

^  The  words  **  entered  once  additionally  "  in  said  sec.  1059,  while  used 
originally  with  reference  to  real  estate,  when  applied  by  said 
amendment  of  1899  to  personal  property,  are  held  to  apply  to  the 
purpose  contemplated  by  the  statute,  rather  than  to  the  clerical 
method  by  which  it  is  to  be  accomplished,  and  to  be  one  of  the 
steps  leading  to  the  ultimate  result, —  that  the  taxes  shall  be  appor- 
tioned and  collected  on  the  tax  roll  for  such  entry. 

^  The  general  provision  of  sec,  1055,  Stats.  1898,  requiring  property  to 
be  assessed  from  actual  view,  does  not  apply  to  an  assessment  of 
personal  property  omitted  from  a  previous  assessment,  under  sec. 
1059  as  amended,  since  the  latter  section  provides  that  assessments 
made  thereunder  shall  be  according  to  the  assessor's  best  judg- 
ment. 

4w  Said  sec.  1059,  Stats.  1808,  with  its  amendment  including  personal 
property,  was  Intended  to  take  immediate  effect  according  to  its 
terms,  and  regulated  the  conduct  of  asses.sors  thereafter,  without 
regard  to  whether  the  omissions  to  assess  occurred  before  or  after 
the  enactment  of  the  amendment.  Being  purely  a  remedial  stat- 
ute, it  was  within  the  power  of  the  legislature  to  give  it  such 
effect 

5.  Where  in  proceedings  before  a  board  of  review,  on  objection  to  the 

assessment  of  plaintiff's  personal  property,  no  contention  was  made 
or  evidence  offered  that  the  assessor's  designation  of  it  on  the 
roll  was  not  in  accord  with  the  facts,  the  board  cannot  ignore  the 
assessor's  report,  and  they  commit  no  error  in  refraining  from  chang- 
ing the  assessment  roll  in  that  respect 

6.  Mabshall  and  Bardeen,  JJ.,  dissenting,  consider  that  the  words  of 

sea  1059,  Stats.  1898,  as  amended  by  ch.  50,  Laws  of  1899,  in  them- 
selves, or  as  applied  to  the  subject  to  which  they  refer,  are  not 
ambiguous;  that  taken  in  their  litei*al  sense  they  do  not  admit  of 
any  other  meaning  than  that,  when  property  is  assessed  in  any  year, 
it  shall  also  be  assessed  once  additionally  for  each  of  the  three  pre- 
ceding years  that  it  was  by  mistake  or  inadvertence  omitted  from 
the  {issessment  roll;  and  that  the  use  of  the  word  "additional"  in 
the  law  is  an  insurmountable  barrier  to  reaching  a  conclusion  that 
it  was  the  legislative  purpose  to  remedy  mistakes  in  the  omission  of 
property  from  the  assessment  roll,  if  discovered  within  three  years 
from  the  commission  of  the  mistake,  regardless  of  a  change  in  the 
ownership  of  the  property  in  the  meantime,  or  the  consumption  or 
destruction  of  the  property  itselt 
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Appeal  from  an  order  of  the  circuit  court  for  "Wood  county : 
Chas.  M.  Webb,  Circuit  Judge.     Affirm^. 

On  November  4,  1899,  a  writ  of  certiorari  was  issued  out 
of  the  circuit  court  to  the  respondent  as  clerk  of  the  city 
of  Marshfield,  commanding  him  to  send  up  for  review  the 
proceedings  taten  in  reference  to  the  assessment  against 
the  relator  in  1899  of  certain  property  omitted  in  1898. 
From  the  return  it  appears  that  the  relator  was  assessed,, 
under  the  heading,  "Value  of  Logs,  Timber,  Lumber,  Ties, 
Poles,  and  Posts,  Mfrs.  Stock,"  $11,335,  and  in  addition 
was  assessed  under  the  same  heading  $14,604,  marked 
"  Omitted  for  the  Year  1898."  The  latter  item  appears 
from  the  roll  to  have  been  made  up  in  nearly  equal  parts  of 
lumber  and  logs.  The  relator  appeared  before  the  board 
of  review  by  its  secretary,  Bert  E.  De  Yo,  and  its  attorney, 
Hon.  William  F.  Bailey,  and  objected  to  the  assessment 
against  it  for  lumber  and  logs  omitted  in  1898,  and  accom- 
panying such  objection  filed  the  affidavit  of  said  Do  Yo, 
not  controverting  the  existence  on  May  1,  1898,  of  lumber 
and  logs  to  the  amount  specified,  but  asserting  that  no  part 
of  the  logs  so  existing  on  May  1,  1898,  remained  uncut 
or  unmanufactured  on  the  Ist  day  of  May,  1899,  and  that 
none  of  them  were  in  the  city  of  Marshfield  or  elsewhere 
at  the  latter  date;  and  further  alleging  that  no  part  of 
the  lumber  owned  by  relator  on  May  1,  1899,  or  at  any 
time  subsequent  thereto,  or  which  was  then  situated  in 
said  city,  was  owned  by  said  corporation  on  May  1,  1898, 
and  that  none  of  the  lumber  which  it  did  own  on  May  1» 
1898,  was  situated  in  the  city  of  Marshfield  on  the  1st  day 
of  May,  1899.  The  records  of  the  board  state  that  the  re- 
lator objected  "on  the  ground  that  the  assessor  and  the 
board  have  not  the  right  or  power  to  assess  the  personal 
property  which  was  omitted  in  the  assessment  of  said  year 
1898."  The  board  listened  to  argument,  submitted  the  ques- 
tion of  law  to  the  attorney  general,  and  finally  overruled 
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the  objection.  No  witnesses  were  sworn,  and  no  evidence 
offered  or  taken,  before  the  board  of  review*  unless  tha 
affidavit  of  said  De  To  is  such. 

After  the  filing  of  the  return,  the  respondent  moved  the 
court,  upon  the  petition,  writ,  return,  and  its  exhibits,  and 
upon  certain  additional  affidavits,  to  quash  the  writ.  Those 
affidavits  tended  to  establish  the  existence  at  Marshfield, 
and  appellant's  ownership  on  May  1,  1898,  of  the  lumber 
and  logs  so  assessed,  the  inadvertent  omission  thereof,  and 
that  no  taxes  had  been  assessed  or  collected  from  the  re- 
lator thereon  for  the  year  1898.  The  court  entered  an 
order  January  31,  1900,  "that  said  writ  of  certiorari  herein 
be,  and  the  same  hereby  is,  quashed  and  dismissed  upon  the 
merits;  "  from  which  order  the  relator  appeals. 

W.  F.  Bailey^  for  the  appellant,  contended,  inter  alia, 
that  the  amendment  to  sec.  1059,  Stats.  1898  (ch.  50,  Laws 
of  1899),  could  not  operate  retrospectively.  Seamans  v. 
Carter^  15  Wis.  548;  Finney  v.  Ackerman^  21  Wis.  268; 
Warner  v.  Trow^  36  Wis.  195;  Yaiiderpool  i;.  X.  <7.  & 
M.  B.  Co,  44  Wis.  663;  Hall  v.  BanJcSy  79  Wis.  235; 
Bean  v.  Charlton,  27  Wis.  526;  Iihei7istrom  v.  Cone,  26  Wis. 
163;  Bernier  v.  Becker,  37  Ohio  St.  72;  Shallow  v,  Salem, 
136  Mass.  136;  JTelley  v.  B,  cfe  3L  li.  Co.  135  Mass.  448; 
Hastings  v.  Lane,  15  Me.  134;  Johnson  v.  Burrell,  2  Hill, 
238 ;  Sanford  v.  Bennett,  24  N.  Y.  23 ;  Palmer  v.  Conly,  4 
Denio,  376;  bonley  v.  Palmer,  2  N.  Y.  182;  Dash  v.  Van 
Kleeck,  7  Johns.  477;  HacMey  v,  Sprague,  10  Wend.  113; 
Iliffgins  v.  Bear  River  <&  A,W.&  M.  Co,  27  Cal.  153.  The 
statute  in  question  did  not  authorize  the  personal  property 
of  plaintiff,  not  in  existence  at  the  time  the  reassessment 
was  made,  to  be  assessed  as  omitted  property.  Stats.  1898, 
sees.  1033, 1040, 1044, 1065;  Hayden  v.  Roe,  m  Wis.  288;  Wil- 
cox V.  Rochester,  129  K  Y.  247;  Bay  v.  Pelican,  94  Wis.' 503. 

For  the  respondent  there  was  a  brief  by  P.  A.  Williams^ 
attorney,  and  B.  R.  Goygins,  of  counsel,  and  oral  argument 
by  Mr.  Qoggins, 
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Dodge,  J.  1.  The  circuit  court  having  expressly  declared 
that  it  quashed  the  writ  of  certiorari  "  on  the  merits,"  we, 
for  the  purposes  of  this  review,  shall  consider  its  action  as 
tantamount  to  a  judgment  of  aflSrmance,  in  the  light  of  State 
ex  ;r/.  Gray  v.  Common  Council  of  OconovwwoCy  104  Wis.  G22, 
()2S,  and  authorities  there  cited.  Upon  such  consideration 
two  principal  questions  arise,  and  have  been  debated  with 
much  vigor  by  counsel:  first,  whether  sec.  1059,  Stats.  1808, 
as  amended  by  ch.  50,  Laws  of  181)9,  authorizes  reassessment 
upon  any  omitted  personal  property  which  between  the  time 
of  its  omission  and  the  time  of  reassessment  has  passed  out 
of  existence,  out  of  the  ownership  of  the  person  assessed,  or 
out  of  the  assessment  district;  second,  whether  such  act  au- 
thorizes reassessment  of  personal  property  omitted  prior  to 
the  amendment. 

Sec.  1059, 'with  the  amendment  in  brackets,  provides: 
"Real  [or  personal]  property  omitted  from  assessment  in  any 
of  the  three  next  previous  years  by  mistake  or  inadvertence, 
unless  previously  reassessed  for  the  same  year  or  years,  shall 
be  entered  once  additionally  for  each  previous  year  of  such 
omission,  designating  each  such  additional  entry  as  omitted 
for  the  year  18 —  [giving  year  of  omission],  and  affixing  a 
just  valuation  to  each  entry  for  a  former  year  as  the  same 
should  then  have  been  assessed  according  to  his  best  judg- 
ment, and  taxes  shall  be  apportioned  and  collected  on  the 
tax  roll  for  such  entry." 

This  section  had  for  many  years  served  to  authorize,  and 
with  the  aid  of  the  general  taxing  machinery  to  enable,  the 
assessment  and  collection  of  omitted  taxes  on  real  estate. 
The  addition  of  personal  property  to  the  subjects  affected 
thereby  could  have  had  no  purpose  save  to  authorize  and 
enable  in  like  manner,  and  to  the  same  extent,  the  collection 
of  personal  taxes  which  ought  in  previous  years  to  have  been 
paid,  but,  by  reason  of  like  omission  to  assess,  had  not  been. 
This  legislative  purpose  is  entirely  obvious,  and  should  be 
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given  complete  effect,  unless  insuperable  obstacles  prevent. 
Jlcu'rington  v.  Smithy  28  Wis.  43,  59;  Brown  v.  Pendergast^ 
7  Allen,  427;  7  Lawson,  Rights,  Rem.  &  Pr.  5922;  State  ex 
rel.  Ileideyi  v.  lit/cm.,  99  Wis.  123. 

The  general  purpose  of  legislation  of  this  class,  namely, 
to  provide  means  for  enforcing  the  obligation  of  each  indi- 
vidual to  contribute  to  the  expenses  of  government  accord- 
ing to  the  taxable  property  owned  by  him,  whenever  he 
shall  have  escaped  or  evaded  that  obligation,  has  many  times 
received  the  commendation  of  this  and  other  courts.  It  is 
promotive  of,  nay  essential  to,  the  constitutional  behest  that 
taxation  be  uniform.  Tallman  v.  Janesville^  17  Wis.  71; 
Cross  V.  Milwaukee,  19  Wis.  509,  516;  Wikvx  v.  Eagle,  81 
Mich.  271.  This  purpose  must  in  large  measure  fail  if  a  dis- 
posal, consumption,  or  removal  of  personal  property  after 
the  time  when  assessment  should  have  been  made  prevents 
its  reassessment. 

The  principle  at  the  foundation  of  these  reassessment  laws 
is  that  the  owner  of  property  is  under  obligation  —  some 
authorities  say  he  is  indebted  —  to  the  government  to  pay  a 
sum  proportioned  to  the  property  owned  by  him  on  May  1st 
of  each  year.  Warden  v.  Fond  du  Lac  Co.  14  Wis.  618, 620; 
Peters  v.  Myers,  22  Wis.  602;  Flanders  v,  Merrimack,  48 
Wis.  567,  572;  Slurges  v.  Carter,  114  U.  S.  511,  518.  This 
obligation  he  owes  primarily  to  the  municipality  in  which 
certain  classes  of  property  are  on  that  date  situated,  for 
the  municipality,  under  our  system,  collects  the  taxes  as 
trustee  for  the  other  branches  of  government,  state,  county, 
and  school  district. 

Several  obstacles  are  suggested  by  appellant  to  the  en- 
forcement of  this  statute,  where  the  omitted  property  is 
either  not  owned  by  the  same  person,  or  is  not  within  the 
same  taxing  district  at  the  time  of  reassessment.  First 
among  these  is  the  language  of  the  statute  requiring  that  it 
be  "entered  once  additionally"  for  each  of  the  omitted 


426  SUPREME  COURT  OF  WISCONSIN.         [lOT 

The  State  ex  reL  Davis  &  St^rr  Lumber  Ca  vs.  Por& 

years;  the  argument  being  that  if  the  property  cannot  be 
entered  originally  against  the  person  for  assessment  that 
year  it  cannot  be  entered  "additionjilly "  for  preceding^ 
years.  The  language,  of  course,  is  not  entirely  apt  as  ap- 
plied to  the  supposed  situation,  but  it  was  used  originally 
with  reference  to  real  estate,  cand  accomplished  the  result  of 
securing  its  reassessment  for  the  years  of  omission.  We 
have  no  doubt  from  the  manner  of  the  amendment  that  the 
legislative  purpose  contemplated  the  result  rather  than  the 
clerical  inethod  by  which  it  was  accomplished.  Plum  v. 
Fond  dxi  Lac^  51  Wis.  393,  397.  The  appellant's  objection 
is  very  technical  and  refined,  hardly  less  so  than  would  be 
the  suggestion  that  the  entry  of  any  amount  for  preceding 
years  must  of  necessity  be  "additional"  to  any  sums  other- 
wise assessable  against  the  same  person.  The  step  thus 
criticised  is  but  one  of  those  leading  to  the  ultimate  result 
intended  and  commanded  by  the  legislature,  namely,  that 
"taxes  shall  be  apportioned  and  collected  on  the  tax  roll  for 
such  entry."  We  are  satisfied  that  any  matters  of  mere 
form  in  the  procedure  can  and  should  be  adjusted  to  accom- 
plish this  result. 

Again,  it  is  urged  that  if  the  property  is  not  in  existence 
it  cannot  be  within  the  jurisdiction  of  the  assessors.  This 
contention  loses  sight  of  the  consideration  that  the  whole 
subject  of  taxation  is  within  the  control  of  the  legislature, 
subject  only  to  the  constitutional  requirement  of  uniformity, 
and  that  branch  of  the  government  can  confer  jurisdiction 
to  apportion  and  collect  taxes  when  and  where  it  deems 
best.  Cross  v.  MilioauJcee,  19  Wis.  509;  North  Carolina  li. 
Co.  V,  ComirCrs  of  Alrnance^  82  N.  C.  259,  268.  In  the  latter 
case  the  assessment  rested  with  the  township  board  of  trust- 
ees at  the  time  the  tax  should  have  been  levied,  but  the 
function  had  before  the  time  of  reassessment  been  trans- 
ferred to  other  officers.  The  latter  were  nevertheless  held 
justified  in  taking  the  steps  necessary  for  such  reassessment 
and  collection  authorized  by  statute. 
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It  is  suggested  that  this  construction,  whereby  assessors 
may  assess  property  not  in  existence  or  not  within  their  dis- 
trict, is  inconsistent  with  the  general  policy  of  the  statute 
(sec.  1055),  which  directs  ordinary  valuation  for  assessment 
of  personal  property  to  be  upon  actual  view  as  far  as  prac- 
ticable. But  the  section  under  consideration  (sec.  1059)  ex- 
pressly excepts  reassessments  from  that  requirement  by 
providing  that  they  shall  be  "  according  to  the  assessor's 
best  judgment."  This  objection  was  urged  and  refuted  in 
Cross  V,  Milwaukee^  supra^  where  the  property  involved  had 
been  substantially  changed  in  value  by  the  burning  of  the 
buildings  thereon. 

We  reach  the  conclusion  that  the  legislature  did  not  in- 
tend to  limit  the  effect  of  the  amendment  of  1899  to  such 
personal  property  as  remains  unchanged  in  ownership  and 
location,  but  to  include  any  and  all  which  by  inadvertent 
omission  escaped  assessment,  and  that  such  intention  is  not 
incapable  of  enforcement  under  the  circumstances  presented 
in  this  ease. 

2.  The  second  question,  whether  sec.  1059,  as  amended 
authorizes  the  reassessment  of  personal  property  omitted 
from  assessment  prior  to  the  amendment,  is  one  of  construc- 
tion merely;  for  the  power  of  the  legislature  to  so  authorize 
and  direct  has  long  since  been  placed  beyond  discussion. 
Flanders  v.  Merrim^ack^  48  Wis.  572,  and  cases  there  cited. 
A  general  rule  of  construction,  sometimes  said  to  apply  to 
all  statutes,  and  often  repeated  in  our  own  decisions,  is  to  the 
effect  that  statutes  are  not  to  be  construed  as  having  a  retro- 
spective effect  unless  the  intention  of  the  legislature  is  clearly 
expressed  that  they  shall  so  operate.  Seavians  v.  Carter^  15- 
Wis.  548;  Finney  v,  Acherman^  21  Wis.  268;  Yanderpool  v. 
Z.  O.  &  M,  R.  Co.  44  Wis.  663;  Jochem  v,  Duicher,  104  Wis. 
611.  This  rule  is  accompanied,  however,  by  another  equally 
well  settled,  stated  by  Chancellor  Kent  (1  Comm.  455),  as 
follows:     "This  doctrine  [prospective  construction  of  stat* 


428  SUPREME  COURT  OF  WISCONSIN.         [107 

The  State  ex  reL  Davis  &  Starr  Lumber  06.  vs.  Pors. 

iites  only]  is  not  understood  to  apply  to  remedial  statutes, 
which  may  be  of  a  retrospective  nature,  provided  that  they 
do  not  impair  contracts  or  disturb  absolute  vested  rights, 
and  only  go  to  confirm  rights  already  existing  and  in  fur- 
therance of  the  remedy,  by  curing  defects  and  adding  to  the 
means  of  enforcing  existing  obligations."  And  by  Cooley 
(Taxation  [2d  ed.],  293):  "A  remedial  provision  may  well  be 
presumed  to  have  been  intended  to  reach  back  for  the  pur- 
poses of  justice.  And  in  cases  where  a  tax  is  levied  to  meet 
expenses  previously  incurred,  or  to  pay  the  cost  of  something 
of  which  the  persons  to  be  taxed  have  already  bad  the  bene- 
fit, any  presumption  against  an  intent  to  give  the  law  retro- 
active operation  may  be  overcome  by  the  apparent  justice 
of  such  a  construction."  In  Klaus  v.  Green  Bay^  34  Wis. 
628,  63(),  this  distinction  was  recognized  and  applied  to  an 
^ct  providing  that  subcontractors  for  state,  county,  town, 
city,  or  village  might  maintain  an  action  to  compel  the  pay- 
ment to  them  of  the  amount  due  the  principal  contractor, 
and  the  act  was  held  to  confer  the  right  of  action,  although 
the  indebtedness  had  been  incurred  before  its  passage. 

We  think  it  clear  that  the  act  here  in  question  falls  within 
the  classification  covered  by  the  latter  rule.  It  creates  no 
new  obligation,  but  is  purely  remedial.  As  we  have  already 
said,  it  is  predicated  upon  the  obligation  of  every  individual 
to  pay  that  proportion  of  the  taxes  warranted  h^  his  prop- 
erty existing  at  the  time  when  assessment  vvas  omitted,  and 
provides  further  remedial  steps  for  the  enforcement  of  such 
obligation  and  collection  of  the  tax  when  it  has  failed  of 
payment  through  some  irregularity  or  omission  in  the  steps 
otherwise  prescribed.  Considering,  then,  the  construction 
of  sec.  1059,  it  should  be  observed  that  both  the  form  and 
purpose  of  the  statute  are  addressed  to  regulating  and  di- 
recting the  conduct  of  assessors,  not  to  declaring  rights  or 
obligations  or  commanding  conduct  of  those  who  omit  to 
pay  their  taxes.    The  reference  to  omitted  assessments  is 
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merely  by  Vay  of  description  of  a  situation  in  which  the 
assessor  is  commanded  to  act.  Thus  viewed,  the  statute  is. 
clearly  prospective.  It  seeks  not  to  regulate  or  modify  the 
effect  of  any  acts  already  done,  but  to  direct  the  doing  of 
acts  in  the  future,  and,  as  to  such  acts,  to  "  take  effect  and 
be  in  force  from  and  after  its  passage  and  publication."  The 
letter  of  the  statute  would  have  been  disobeyed  had  an  as- 
sessor in  May,  1899,  failed  to  enter  upon  his  assessment  roll 
any  real  or  personal  property  omitted  from  assessment  in 
any  of  the  three  next  preceding  years.  Construing  a  very 
similar  statute  of  Ohio,  the  supreme  court  of  the  United 
States  said:  "As  this  act  took  effect  upon  its  passage,  it  au- 
thorized the  auditor,  in  any  future  corrections  and  adjust- 
ment of  taxes,  to  extend  his  inquiries  back  for  a  period  of 
four  years.  It  did  not  require  him  to  wait  four  years  after 
its  passage  before  he  could  give  it  full  effect."  Sturgea  v. 
Carter,  114  U.  S.  513,  517. 

This  court,  construing  ch.  222,  Laws  of  1885,  providing 
that  when  public  lands  once  withdrawn  from  sale  are  reof- 
fered  they  shall  first  be  offered  at  public  sale,  held  the  act 
to  apply  to  lands  withdrawn  before  its  passage.  It  w^as  said,. 
Newmax,  J.:  "This  construction  does  not,  as  counsel  urges, 
give  the  statute  a  retroactive  operation.  ...  It  operates 
only  on  a  condition  existing  at  the  time  of  its  passage  or 
arising  afterwards."  State  ex  rel.  Sweet  v.  CiDtninfjhain,  88 
Wis.  81,  87.  The  original  of  sec.  12l()J,  authorizing  reassess- 
ment in  suits,  was  unhesitatingly  applied  in  the  case  of  taxes 
unlawfully  assessed  before  the  act,  in  Plume r  v,  Marathon 
Co.  46  Wis.  171,  and  Flanders  v.  Merrimack,  48  Wis.  507. 
Other  statutes  affecting  remedies  have  been  held  to  apply 
immediately  to  the  step  directed,  although  the  condi- 
tions upon  which  the  law  acted  grew  out  of  events  or  acts 
precedent  to  the  legislation,  where  the  language  used  was 
no  clearer  than  that  now  under  consideration.    Parker  v. 
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Kane^  4  Wis.  1 ;  Klaus  v.  Green  Bay^  34  Wis.  628 ;  Plum  v. 
Fcnxd  du  Lac^  51  Wis.  393;  Reed  v.  Madison,  83  Wis.  171, 
1Y8 ;  lielyea  v.  Tomahawk  P.  <6.  P.  Co,  102  Wis.  306. 

It  is  true  there  are  cases,  some  of  them  cited  above,  which 
ignore  the  consideration  that  the  legislation  acts  directly 
only  on  future  acts,  and  deny  to  it  even  indirect  retrospective 
effect  upon  precedent  rights  or  conduct.  We  do  not  impugn 
the  correctness  of  those  decisions,  applied  as  they  were  to 
legislation  of  a  different  class,  not  addressed  merely  to  regu- 
lating or  perfecting  remedies  for  the  enforcement  of  exist- 
ing obligations.  Thej^  do  not  conflict  with  the  rule  of  such 
cases  as  those  last  cited,  which  fully  justify  the  conclusion 
that  sec.  1059,  with  its  amendment  including  personal  prop- 
erty, was  intended  to  take  immediate  effect  according  to  its 
terms,  and  to  regulate  the  conduct  of  assessors  thereafter, 
without  regard  to  whether  the  omissions  to  assess  occurred 
before  or  after  1899;  from  which  conclusion  it  results  that 
the  action  of  the  assessor  attacked  by  appellant  was  lawful 
and  proper,  and  that  no  error  was  committed  by  the  board 
of  review  in  refusing  to  set  it  aside. 

3.  One  other  contention  on  part  of  appellant  demands 
brief  consideration.  He  insists  now,  on  authority  of  Mitch- 
ell V.  Plover,  53  Wis.  548,  that  the  lumber  belonging  to 
plaintiff  was  not  manufacturers'  stock,  but  merchants'  goods, 
lie  made  no  contention  and  offered  no  evidence  before  the 
board  of  review  that  the  assessor's  designation  of  it  on  the 
roll  as  manufacturers'  stock  was  not  in  accord  with  the  fact. 
Obviously,  lumber  may  be  merchandise  when  kept  for  sale, 
■or  may  be  manufacturers'  stock  if  held  for  the  purpose  of 
being  manufactured  into  furniture,  vehicles,  or  doors.  In 
the  absence  of  any  evidence  to  the  contrary,  the  board  of 
review  could  not  ignore  the  assessor's  report  that  it  was  the 
latter,  and  committed  no  error  in  refraining  from  changing 
the  assessment  roll  in  that  respect. 
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The  board  of  review  does  not  appear  to  have  acted  either 
beyond  its  jurisdiction  or  contrary  to  law,  and  the  circuit 
court  properly  quashed  the  writ  of  certiorari  on  the  merits. 

By  the  Court. —  The  order  appealed  from  is  affirmed. 

Marshall,  J.  There  is  a  trite  expression  in  judicial  litera- 
ture which  embodies  the  idea  that  compels  me  to  dissent 
from  the  decision  in  this  case,  namely,  It  is  not  the  province 
of  the  court  to  make  the  law  but  to  expound  and  apply  it. 
The  judicial  function  and  that  of  the  lawmaking  power  are 
each  independent  of  the  other.  Those  whose  duty  it  is  to 
exercise  the  one  cannot  properly  cross  the  boundary  line 
that  separates  it  from  the  other;  though  it  is  true  that  such 
line  is  sometimes  so  indistinct  that  judges,  deeply  imbued 
with  the  idea  of  what  was  the  legislative  purpose  in  making 
a  law,  especially  if  that  purpose  be  strongly  promotive  of 
public  interests  and  good  citizenship,  will  sometimes  cross 
it  to  accomplish  such  purposes,  apparently  overlooking  those 
.safeguards  to  judicial  footsteps  that  have  been  located  along 
the  judicial  pathway  by  the  accumulated  wisdom  of  ages. 
It  seems  to  the  writer  that  those  guides  were  not  strictly 
observed  in  reaching  the  conclusion  of  the  court  in  this 
case,  else  a  contrary  decision  would  have  been  the  result. 

A  brief  reference  to  well-recognized  rules  for  judicial  con- 
struction, which  form  some  of  the  guides  above  referred  to, 
and  their  application  to  the  statute  upon  which  this  case 
turns,  will  sufficiently  show  the  reasons  why  I  cannot  agree 
with  the  decision  of  the  court. 

We  have  first  the  rule,  that  words  which  are  plain,  and 
in  their  literal  sense  lead  to  no  inconsistent  or  absurd  con- 
sequence, must  be  presumed  to  have  been  used  with  their 
common  and  ordinary  meaning;  and  that  such  presumption 
must  absolutely  prevail.  '*  Abaoluta  sententia  expoaitore  non 
egei?'*  That  rule  has  been  a  guide  for  the  courts  of  this 
country  and  England  through  a  period  covered  by  the  great 
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body  of  our  judicial  records,  and  is  often  found  stated  in  the 
language  of  Vattel  (Law  of  Nations,  bk.  2,  §  263)  thus:  '  It  is 
not  allowable  to  interpret  what  has  no  need  of  interpreta- 
tion. .  .  .  When  the  meaning  is  evident,  and  leads  ta 
no  absurd  conclusion,  there  can  be  no  reason  for  refusing 
to  admit  the  meaning  which  the  words  naturally  present. 
To  go  elsewhere  in  search  of  conjectures,  in  order  to  restrict 
or  extend  it,  is  but  an  attempt  to  elude  it.  Such  a  method, 
if  once  admitted,  would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  and  precise  in  its  lan- 
guage, which  might  not,  by  interpretation,  be  rendered  use- 
less.' That  recognizes  that  the  consequence  of  adhering  to 
a  literal  reading  of  words  used  in  a  legislative  enactment 
may  of  ifself  call  for  judicial  construction  of  the  act,  and 
justify  in  some  cases  a  violation  of  the  letter  of  the  law  in 
order  to  reach  the  real  spirit  of  it  and  give  effect  to  the  legis- 
lative will.  But  that  is  limited  by  the  principle  that  neither 
rules  of  law  nor  of  language  can  properly  be  violated  to 
carry  out  a  legislative  idea,  however  clear  it  may  be  that 
the  law  was  intended  to  convey  such  idea.  That  is  to  say, 
when  interpretation  of  the  words  or  construction  of  the  lan- 
guage of  an  act  is  proper,  a  meaning  cannot  be  properly 
ascribed  thereto  that  is  not  within  the  reasonable  meaning 
thereof;  for  while  by  judicial  construction  we  may  get  the 
right  meaning  out  of  words,  it  is  not  within  the  legitimate 
sphere  of  judicial  construction  to  put  meaning  into  them. 
Skite  ex  7'el.  Ileiden  v,  Rijan^  99  "Wis.  123.  As  is  often  said: 
''  Courts  cannot  go,  by  construction,  beyond  the  reasonable 
meaning  of  language,  whatever  may  be  the  consequences." 
Lord  Ten'terden,  in  Rex  v.  Barham^  8  Barn.  &  C.  99,  treat- 
ing of  the  same  subject,  said :  "  It  is  better  to  abide  by  this 
consequence  than  to  put  upon  it  a  construction  not  war- 
ranted by  the  words  of  the  act,  in  order  to  give  effect  to 
what  we  may  suppose  to  have  been  the  intention  of  the  leg- 
islature."   Lord  CAifPBELL,  recognizing  the  same  limitation 


WiB.]  AUGUST  TERM,  1900.  433 

The  State  ex  rel.  Davis  &  Starr  Lumber  Ca  y&  Pora 

upon  judicial  construction,  in  Coe  v.  Zaiorence^  1  El.  &  Bl. 
516,  used  the  following  language:  "I  cannot  doubt  what 
the  legislature  intended  to  do ;  but  they  have  not  carried  it 
into  effect.  ...  It  is  better  that  we  should  adhere  to 
the  words  they  have  used,  than  that  we  should  strive  to 
amend  it." 

It  follows  that  if  the  words  of  an  act  reasonably  admit  of 
but  one  meaning,  that  meaning  must  be  adopted  regardless 
of  the  wisdom  of  the  act  or  whether  it  will  effect  the  legis- 
lative purpose;  and  that  the  power  to  go  beyond  the  ordi- 
nary meaning  of  words  is  limited  by  the  rule,  that  if  the 
language  of  an  act  be  open  to  judicial  construction,  a  mean- 
ing cannot  properly  be  ascribed  to  it  that  is  not  within  the 
reasonable  scope  of  such  language,  whatever  may  be  the  con- 
sequences of  adhering  to  that  limitation.  To  go  beyond  that 
is  to  alter  the  law  and  do  what  the  legislature  may  have  in-, 
tended  but  failed  to  do.  The  ultimate  end  of  judicial  con- 
struction is  not  to  determine  what  the  legislature  meant, 
but  what  the  language  used  by  the  legislature  means. 

In  view  of  what  has  been  said  and  the  fact  that  my 
brethren  obviously  consider  the  statute  (siec.  1059,  Stats. 
1898)  open  to  judicial  construction,  we  would  expect  to  find 
that  established  legal  principles  were  applied  to  it  in  order 
to  determine  what  the  language  used  therein  means.  But 
if  such  application  were  made,  we  are  unable  to  discover 
that  it  proceeded  further  than  to  determine  that  the  legisla- 
ture evidently  intended  to  provide  that  personal  property, 
omitted  from  the  tax  roll  one  year,  shall  be  assessed  for 
such  year  thereafter  if  the  omission  be  discovered  within 
three  years,  regardless  of  any  change  in  the  title  in  the 
meantime  or  even  of  the  existence  of  the  property  at  the 
time  of  remedying  the  omission.  It  is  assumed,  as  we  take 
it,  that  such  situation  justifies  a  construction  that  will  effect 
the  legislative  idea,  whether  the  meaning  attached  to  the 
language  under  consideration  is  reasonably  within  its  scope 
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or  not.  No  claim  is  made  that  the  words,  "shall  be  entered 
once  additionally  for  each  previous  year  of  such  omission," 
include  within  their  reasonable  meaning  an  entry  not  addi- 
tional to  an  entry  for  the  current  year.  But  it  is  said  we 
must  hold  that  the  legislature  did  not  intend  to  limit  the 
remedy  for  mistakes  of  assessors  in  omitting  property  from 
the  assessment,  to  property  still  liable  to  assessment  to  the 
same  person  as  at  the  time  it  was  omitted,  else  the  legisla- 
tive purpose  "  in  large  measure  must  fail."  That  is,  as  we 
take  it,  the  point  under  consideration  is  made  to  turn  on  a 
rule  of  construction  which  of  itself  does  not  justify  attrib- 
uting to  words  a  meaning  contrary  to  their  literal  sense, — 
a  rule  which,  if  followed  regardless  of  its  limitations,  will 
often  lead  to  an  apparent  failure  to  observe  that  the  judi- 
cial office  is  ^^ju%  dicere^'^  not  ^^ju%  dareP  Lord  Wkstbury,  in 
En  parte  Vicar^  etc,  of  St  Sepulchre^  33  Law  J.  Ch.  372, 
stating  the  construction  of  a  law  to  effect  abstract  justice, 
and  a  presumed  legislative  purpose,  disregarding  the  limita- 
tions to  which  we  have  referred,  said:  "  The  vice  chancellor 
is  of  opinion  that  what  he  denominates  the  abstract  justice 
of  the  case  requires  this  interpretation.  •  .  •  I  cannot 
admit  the  principle,  that  in  a  matter  of  positive  law,  ab- 
stract justice  requires  or  justifies  any  departure  from  estab- 
lished rules  of  interpretation.  Those  established  rules  no 
doubt  admit  of  putting  a  secondary  meaning  upon  words 
where  the  ordinary  and  primary  signification  would  lead  to 
some  absurdity  or  impossibility.  But  where  the  conclusion 
is  merely  that  there  is  a  casus  omissus,  for  which  the  legis- 
lature has  not  provided,  to  alter  the  ordinary  rules  of  inter- 
pretation upon  the  principle  of  a  duty  due  to  abstract  justice, 
is  simply  to  legislate  and  not  to  interpret." 

The  force  of  the  foregoing  will  appear  by  a  carefnl  study 
of  the  words  of  the  statute  under  consideration:  "Personal 
property  omitted  from  assessment  in  any  of  the  three  next 
previous  years  by  mistake  or  inadvertence,    •    •    •    shall 
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be  entered  once  additionally  for  each  previous  year  of  such 
omission."  As  we  look  at  those  words,  the  first  question 
that  the  judicial  interpreter  should  solve  is,  Are  they  in 
themselves,  or  when  applied  to  the  subject  to  which  they 
refer,  ambiguous?  If  not,  as  we  have  seen,  they  must  be 
taken  in  their  literal  sense.  It  would  seem  that  the  words 
are  plain  and  do  not  admit  of  any  other  meaning  than  that, 
w^hen  property  is  assessed  for  any  year,  it  shall  also  be  as- 
sessed once  additionally  for  each  of  the  three  preceding 
years  that  it  was  by  mistake  or  inadvertence  omitted  from 
the  assessment  roll.  I  do  not  understand  that  the  contrary 
is  held  by  ray  brethren,  except  for  some  judicial  power  of 
the  court  to  give  to  words  a  meaning  which  will  effect  a 
plain  legislative  purpose  rather  than  that  the  purpose  shall 
fail.  But  the  court  has.  no  such  legitimate  power,  as  we 
have  seen.  All  must  admit  that  it  is  impossible  to  do  a 
thing  "once  additionally  "  till  the  thing  has  been  originally 
•done.     That  is  too  clear  for  serious  discussion. 

If  we  are  right  in  the  foregoing,  then  the  law  under  con- 
sideration cannot  be  construed  as  the  court  has  construed  it, 
except  by  rejecting  entirely  the  significant  word  "  addition- 
ally." That  is  what  has  in  fact  been  done.  If  there  is  any 
rule  of  construction  that  will  justify  such  a  course,  the  writer 
is  not  aware  of  it.  Words  obviously  omitted  by  mistake, 
which  prevent  an  act  having  a  sensible  effect,  and  words 
necessarily  implied,  may  be  supplied  by  judicial  construc- 
tion; but  when  an  act  will  admit  of  a  reasonable  construc- 
tion that  will  give  sensible  effect  to  every  part  of  it,  the 
•court  cannot  properly,  by  judicial  construction,  curia  castes 
omissus^  reject  words  merely  because  otherwise  the  scope  of 
the  law  will  be  more  limited  in  its  operation  than  the  legis- 
lature probably  intended,  and  more  than  absolute  justice 
requires. 

In  what  has  been  said  we  have  assumed  that  it  was  prob- 
ably the  legislative  purpose  to  remedy  mistakes  in  the  omis- 
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sion  of  property  from  the  assessment  roll  if  discovered  within 
three  years  from  the  commission  of  the  mistake,  regardless 
of  a  change  in  the  ownership  of  the  property  in  the  mean- 
time, or  the  consumption  or  destruction  of  the  property  it- 
self. We  are  not  willing,  however,  to  admit  that  the  po- 
sition of  the  court  on  that  point  is  correct.  The  use  of  the 
word  "additionally"  in  the  law,  in  my  judgment,  is  an  in- 
surmountable barrier  to  reaching  such  conclusion.  All  that 
is  said  in  the  opinion  as  to  the  public  interests  requiring  that 
every  person  shall  bear  his  just  proportion  of  the  public  bur- 
dens, meets  with  our  hearty  approval.  What  is  here  con- 
demned is  that  which  appears  to  be  judicial  legislation  to 
effect  the  desired  end. 

1  will  not  further  continue  the  discussion.  The  grounds  of 
dissent  have,  in  the  main,  been  stated.  Ifo  good  can  come 
from  going  on  merely  to  further  fortify  the  position  here 
taken  by  a  more  careful  analysis  of  the  reasons  given  by  the 
court  for  an  affirmance  of  the  judgment.  It  seems  that  the 
judgment  should  be  reversed. 


Babdeen,  J,    I  concur  in  the  foregoing. 
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Collins,  by  guardian  ad  liUm^  Respondent,  vs.  The  City  ot 

Janesville,  Appellant. 

Sepiemher  8 — September  25,  1900. 

MunicipcU  corporations:  Peraonal  injuries:  Evidence:  Cros^-examina-' 
tion:  Defect  in  sidewalk:  Notice:  Knowledge  of  existence:  Degree  of 
care:  Instructions  to  jury:  Ordinary  care:  Proximate  cause:  Excess- 
ive damages, 

1.  In  an  action  for  personal  injurias  aUeged  to  be  permanent,  sustained 
by  reason  of  a  defective  sidewalk,  where  the  plaintiff's  physician 
testified  the  injury  might  be  serious,  it  is  error  to  sustain  an  ob- 
jection to  a  question  put  him  on  cross-examination,  as  to  whether 
he  regarded  the  injury  as  permanent. 
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2.  Under  ch.  85,  Laws  of  1893  (providing  that  the  notice  to  the  munici- 

pality of  injury  happening  on  a  highway  that  is  out  of  repair  shall 
not  be  deemed  insufficient  solely  by  reason  of  any  inaccuracy  or 
failure  in  describing  the  place  and  the  insufficiency  or  want  of  re- 
pair), in  the  absence  of  any  showing  that  the  defendant  was  misled 
in  fact,  or  of  an  intention  to  mislead  on  the  part  of  plaintiff,  a  no- 
tice is  sufficiently  particular  that  describes  the  defect  as  consisting 
of  missing  boards  or  planks  from  the  sidewalk  or  footway  on  the 
easterly  side  of  C.  street,  in  front  of  premises  Na  203,  owned  by  C, 
even  though  such  premises  were  sixty  feet  in  width. 

3.  Where  plaintiff  in  such  case  admitted  she  knew  of  the  defect  in 

the  sidewalk  into  which  she  claims  she  fell,  an  instruction  that  a 
person  passing  over  a  sidewalk  known  to  be  in  a  defective  and 
dangerous  condition  must  use  greater  care  and  caution  than  if  she 
were  ignorant  thereof,  should  have  been  given  upon  request  or  its 
substance  incorporated  in  the  general  charge. 

4.  An  instruction  in  the  same  connection  that  a  traveler  may  indulge 

in  a  presumption  that  the  street  on  which  he  travels  is  not  defect- 
ive, while  it  may  be  correct  in  the  abstract,  is  misleading,  because 
not  applicable  to  one  who  knows  of  the  existence  of  the  defect  in 
question. 

^  In  an  action  for  personal  injuries  sustained  by  a  child  thirteen  years 
of  age,  an  instruction  that  ordinary  care  means  such  care  "  as  the 
great  mass  of  ordinarily  prudent  children  of  her  age  and  capacity 
exercise  under  like  circumstances,*'  is  erroneous,  because  it  sub- 
divides the  class  of  ordinarily  prudent  children,  and  makes  the 
action  of  one  division  of  the  cla&s  the  test  of  ordinary  care. 

^  An  instruction,  in  substance,  that  the  injury  must  be  shown  to  be 
the  direct  and  natural  result  of  the  defect,  is  also  erroneous;  the 
instruction  should  be  to  the  effect  that  the  injury  must  be  the  nat- 
ural and  probable  result  of  the  defect.  In  such  an  instruction  the 
word  "  direct "  has  no  proper  place. 

7.  Where  an  injury  to  a  child. thirteen  years  of  age  was  a  simple  fract- 
ure of  the  fibula,  which  reunited  in  the  ordinary  course  and  under 
ordinary  surgical  treatment,  and,  in  the  opinion  of  a  majority  of 
the  medical  experts,  there  had  been  a  complete  recovery;  and  it 
appeared  that  the  plaintiff  walked  with  no  limp  ordinarily  per- 
ceptible, and  only  complained  of  some  pain  in  rainy  weather,  a 
verdict  of  |2,500,  reduced  by  the  trial  court  to  $1,700,  is  excessive, 
even  as  reduced. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Q.  Siebeckkr,  Circuit  Judge.     Reversed. 
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The  cause  was  submitted  for  the  appellant  on  the  brief 
of  F.  O,  Burpee^  city  attorney,  and  for  the  respondent  on 
that  of  J.  J,  Cunningham. 

.  WiKsLow,  J.  This  is  an  action  for  personal  injuries  al- 
leged to  have  been  suffered  by  the  plaintiff  by  reason  of  a 
fall  upon  a  defective  sidewalk  on  Cherry  street  in  the  de- 
fendant city,  on  the  5th  daj^  of  June,  1895,  resulting  in  a 
simple  fracture  of  the  fibula  about  an  inch  above  the  ankle 
joint.  The  plaintiff  was  a  minor,  thirteen  years  of  age,  at 
the  time  of  the  accident,  and  the  injury  is  claimed  to  be 
permanent.  The  answer  denies  the  alleged  defect  in  the 
sidewalk,  and  alleges  contributory  negligence.  The  case 
was  here  upon  an  appeal  from  a  former  judgment,  and  re- 
versed for  error.  Gollins  v,  JanesvUle^  99  Wis.  464.  Another 
trial  has  been  had,  resulting  in  a  verdict  for  the  plaintiff 
for  $2,500.  A  new  trial  was  granted  by  the  circuit  court 
unless  the  plaintiff  remit  $800  from  the  verdict.  The 
plaintiff  made  the  remission,  and  judgment  was  entered  for 
the  plaintiff  for  $1,700  damages  and  costs,  and  the  defend- 
ant appeals. 

1,  Dr.  Pember,  the  physician  who  treated  the  injury, 
testified,  upon  direct  examination,  that  the  injury  might 
be  serious.  Upon  cross-examination  by  the  defendant's 
counsel,  he  was  asked  if  he  regarded  the  injury  as  perma- 
nent, and  an  objection  to  the  question  was  sustained.  We 
regard  this  as  error.  The  plaintiff  claimed  a  permanent 
injury,  and  the  doctor's  statement  that  it  might  be  serious 
was,  at  best,  indefinite,  and  might  well  be  understood  by 
the  jury  as  indicating  his  opinion  that  it  might  or  would  be 
permanent,  and  it  was  certainly  proper  for  the  defendant 
to  ascertain  by  direct  questions  whether  that  was  the  mean- 
ing of  his  previous  answer. 

2.  The  defect  claimed  to  exist  in  the  sidewalk  was  a  hole 
caused  by  a  broken  board,  part  of  which  was  missing.    The 
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statutory  notice  of  the  injury  given  by  the  plaintiff  to  the 
city  described  the  defect  as  consisting  of  "  missing  boards 
or  planks  from  the  sidewalk  or  footwa}'^  on  the  easterly  side 
of  Cherry  street,"  in  front  of  "  the  house  and  premises  No. 
203  Cherry  street,  owned  by  Wilber  F.  Carle."  These 
premises  are  sixty  feet  in  width,  and  objection  was  duly 
made  to  the  reception  of  the  notice  in  evidence  because  the 
notice  did  not  fix  the  place  of  the  accident  with  sufficient 
particularity.  We  think  the  objection  was  properly  over- 
ruled. Ch.  85  of  the  Laws  of  1893  provides,  in  substance, 
that  no  such  notice  shall  be  deemed  insufficient  solely  by 
reason  of  "any  inaccuracy  or  failure  in  describing  the  place 
and  the  insufficiency  or  want  of  repair,"  in  the  absence  of 
any  intention  to  mislead  and  of  any  mislea<ling  in  fact.  It 
does  not  appear  in  the  case  that  the  city  was  misled  in 
fact,  or  that  there  was  intention  to  mislead. 

3.  The  plaintiff  testified  that  she  knew  before  the  acci- 
dent that  the  hole  in  the  sidewalk  into  which  she  claims  she 
fell  was  there,  and  that  there  were  similar  holes  in  close 
proximity  in  the  same  sidewalk.  In  view  of  this  evidence, 
the  defendant  requested  the  following  charge,  which  was 
refused:  "The  plaintiff  admits  that  she  knew  that  the  side- 
walk in  question  was  in  a  defective  condition,  and  had  known 
it  for  some  time  previous.  A  person  passing  over  a  side- 
walk known  to  be  in  a  defective  and  dangerous  condition 
must  use  greater  care  and  caution  than  if  she  was  ignorant 
thereof."  Upon  this  subject  the  court  charged  as  follows: 
"Persons  walking  over  a  sidewalk  have  a  right  to  presume 
that  it  is  in  a  reasonably  safe  condition  for  traveling,  and  a 
traveler  is  not  called  upon  to  look  especially  as  to  whether 
such  walk  is  in  a  sufficiently  safe  condition,  and  properly 
built  and  maintained,  or  not,  and  so  ordinary  care  on  the 
part  of  a  traveler  is  presumed  upon  this  ground,  an<l  upon 
this  ground  a  recovery  is  not  defeated  unless  it  appears  that 
the  traveler  was  guilty  of  some  want  of  ordinary  care  at  the 
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time  of  the  accident  which  was  a  contributing  cause  to  the 
accident.  Likewise,  if  a  person  has  seen  the  defect  com- 
plained of  before  the  time  of  the  accident,  and  omits  to  no- 
tice  it  at  the  time  of  the  accident,  this,  in  itself,  does  not 
preclude  a  recovery,  unless  the  jury  finds  such  person  to  be 
guilty  of  a  want  of  ordinary  care  in  traveling  over  the  walk 
at  the  time  of  the  accident,  and  in  view  of  her  knowledge 
of  the  situation.  The  question  is  one  to  be  submitted  to  the 
jury  and  determined  upon  the  facts  as  you  find  tbera."  We 
think  that  the  instruction  asked  by  the  defendant  should 
have  been  given  as  asked,  or  its  substance  incorporated  in 
the  general  charge.  A  person  who  suffers  injury  by  reason 
of  a  defect  in  a  highway  of  which  he  has  previous  knowl- 
edge is  not  necessarily  barred  from  a  recovery  on  account 
of  such  knowledge,  but  the  fact  of  such  knowledge  demands 
the  exercise  of  greater  care  and  caution  in  passing  the  de- 
fective place  than  if  he  had  been  ignorant  of  it.  Cairncross 
V,  PewaukeCj  86  Wis.  181.  And  while  that  part  of  the  charge 
above  quoted  with  regard  to  the  presumption  in  which  a 
traveler  may  indulge  that  the  street  on  which  he  travels  is 
not  defective  is  correct  in  the  abstract,  it  was  undoubtedly 
misleading  in  the  present  case,  because  not  applicable  to  one 
who  knows  of  the  existence  of  a  defect. 

In  this  connection,  two  minor  defects  should  be  noted  in 
the  charge,  in  view  of  the  fact  that  the  case  must  go  back 
for  a  new  trial:  Ordinary  care  was  defined  as  such  care 
*'as  the  great  mass  of  ordinarily  prudent  children  of  her  age 
and  capacity  exercise  under  like  circumstances."  This  seems 
clearly  incorrect,  because  it  subdivides  the  class  of  ordinarily 
prudent  children,  and  makes  the  action  of  one  division  of 
the  class  the  test  of  ordinary  care.  The  test  is  such  care  as 
\vould  be  exercised  by  ordinarily  prudent  and  careful  chil- 
dren, or  the  great  mass  of  children  of  her  age,  under  similar 
circumstances.  Again,  in  enumerating  the  facts  which  the 
plaintiff  must  prove  in  order  to  recover,  the  court  said  that 
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the  injury  must  be  shown  to  be  the  direct  a7id  nsiiural  result 
of  the  defect.  The  language  is  incorrect  under  very  well- 
settled  rules.  The  question  of  proximate  cause  is  perhaps 
tiot  a  very  important  one  in  the  case,  but,  if  anything  is  to 
be  said  upon  the  subject,  the  instruction  should  be  to  the 
effect  that  the  injury  must  be  the  natural  and prohable  re- 
sult of  the  defect.  The  word  direct  has  no  proper  place 
here. 

4.  We  regard  the  damages  as  excessive,  even  as  reduced 
by  the  trial  court.  The  evidence  tending  to  show  permanent 
injury  is,  at  best,  very  doubtful.  The  injury  was  a  simple 
fracture  of  the  fibula,  which  reunited  in  the  ordinary  course 
and  under  ordinary  surgical  treatment,  and,  in  the  opinion 
of  a  majority  of  the  medical  experts,  there  has  been  a  com- 
plete recovery.  The  plaintiff  walks  with  no  limp,  or,  at 
least,  with  one  not  ordinarily  perceptible,  and  only  com- 
plains of  some  pain  in  rainy  weather.  We  see  nothing  to 
justify  so  large  a  recovery. 

We  have  found  no  other  questions  which  demand  treat- 
ment. 

By  the  CoutL —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


The  State  ex  jjel.  Attorney  General,  Eespondent,  vs.   k/^  ^ 
Portage  City  Water  Company,  Appellant.  {^  oil 
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Franchise:  Grant  by  common  cou7icil:  Corporate  franchise:  Corpora-  ■•       - 

tions:  Forfeiture  of  charters:  Statutes:  Circuit  courts:  Jurisdio-  i^^       ^fl^ 
tion:  Quo  warranta 

1.  A  special  privilege  granted  by  sovereign  authority,  either  to  an  in-  JJf 

dividual  or  a  corporation*  is  a  franchise. 
%  It  is  not  essential  to  a  franchise  that  the  grant  be  made  direct;  it  is 

sufficient  if  it  be  made  through  a  legitimate  legislative  agency. 
3.  A  grant  made  by  the  common  council  of  a  city,  by  authority  of  its 

charter,  to  construct,  maintain,  and  operate  a  system  of  waterworks 
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in  such  city  and  to  use  the  streets  and  alleys  thereof  for  that  pur- 
pose, is  a  legislative  grant  through  the  medium  of  an  authorized 
legislative  agency,  and  is  a  franchise. 

4k  A  franchise  granted  to  an  organized  corporation,  or  to  an  individ- 
ual or  individuals,  and  thereafter  transferred  to  a  corporation^ 
is  not  a  corporate  franchise  strictly  so  called,  or  in  any  sense,  ex- 
cept that  of  being  property  of  the  corporation. 

6.  Sec  3241,  Stata  1898,  covers  only  the  subject  of  the  forfeiture  of 
charters  of  domestic  corporations  for  the  reasons  therein  men- 
tioned. 

6.  The  enactment  of  sea  34C0.  Stata  1898,  into  statute  law  was  not  an 

adoption  of  0  Anne,  ch.  20,  sea  4,  with  the  English  construction 
thereof,  but  of  sea  28,  tit.  2,  ch.  9,  pt.  Ill,  2  R  S.  N.  Y.  1829,  and  the 
construction  thereof  by  the  New  York  courts. 

7.  Unlike  the  statute  of  Anne,  sec.  346G  contains  no  word  or  words  of 

limitation  as  regards  the  meaning  of  the  word  "franchise,"  but  it 
is  used  in  its  general  sense,  so  as  to  include  franchises  regardless 
of  whether  they  are  corporate  or  not 

8.  The  constitutional  jurisdiction  of  the  circuit  courts  of  this  state, 

subject  to  exceptions  mentioned  in  the  constitution,  extends  to  ail 
civil  matters,  including  those  coveredJjy  sec.  3460,  and  such  juris- 
diction under  such  section  may  be  exercised  under  sea  3463,  the 
statutory  substitute  for  quo  vxirranto  proceedings  and  the  remedy 
by  writ  of  scire  facias  at  the  common  law, 

9.  The  word  ^  person  "  in  a  legislative  enactment  includes  a  corporation 

if  that  appears  to  have  been  the  legislative  intent,  and  that  is  gov- 
erned by  the  rule  of  statutory  construction  in  sea  4971,  Stata  1898, 
and  elementary  principles  as  well.  Such  word  in  sea  3466  is  so 
governed. 

10.  Proceedings  by  qvx>  warranto  at  the  common  law  were  proper  to  re- 

claim a  franchise,  whether  corporate  or  not,  for  abuse  of  it  or  non- 
performance of  a  condition  of  the  grant,  and  jurisdiction  in  that 
regard  is  complete  regardless  of  sec.  3466,  the  remedy  being  under 
sea  3463,  the  statutory  substitute  for  the  common-law  remedy. 

11.  A  proceeding  to  forfeit  a  franchise  owned  by  a  corporation,  which 

franchise  is  not  dependent  upon  corporate  existence,  may  be  main- 
tained against  the  corporation  entirely  independent  of  whether  it 
be  a  domestic  or  foreign  body. 

12.  If  the  owner  of  a  franchise  fail  to  perform  the  conditions  of  the 

grant,  the  franchise  is  thereby  ended,  and  an  action  may  be  brought 
by  the  attorney  general  in  the  name  of  the  state  to  obtain  a  judi- 
cial declaration  of  the  forfeiture,  either  under  sea  3466,  Stat&  1898, 
or  by  the  rules  of  the  common  law, 
[Syllabus  by  Marshall,  J.] 
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Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebectker,  Circuit  Judge.    Affirined. 

Action  in  the  name  of  the  attorney  general  to  forfeit  a 
waterworks  franchise,  so  called,  granted  by  the  city  of  Port- 
age, Wisconsin,  to  individuals,  and  Subsequently  assigned  by 
them  to  the  defendant.  The  complaint  states,  in  substance^ 
that  the  defendant  is  a  foreign  corporation;  that  April  15, 
1887,  the  common  council  of  the  city  of  Portage,  a  municipal 
corporation  of  this  state,  granted  to  Moflfett,  Hodgkins  & 
Clarke,  their  heirs^nd  assigns,  the  right  to  maintain  a  sys- 
tem of  waterworks  in  said  city,  said  grant  being  made  by 
ordinance,  a  copy  of  which  was  made  a  part  of  the  com- 
plaint; that  such  ordinance  was  duly  accepted,  and  that, 
pursuant  thereto,  since  1897,  the  defendant  has  maintained 
the  authorized  system  of  waterworks,  to  furnish  water  for 
public  and  private  use  in  said  city;  that  said  ordinance,, 
among  other  things,  required  the  maintenance  of  fire  hy- 
drants, and  provided  that  such  hydrants  should  be  kept, 
night  and  day,  unavoidable  accident  excepted,  supplied  with 
water  for  fire  services,  and  protected  from  freezing,  and 
that  if  the  grantees  of  the  franchise,  their  successors  or  as- 
signs, should  at  any  time  fail  to  supply  an  adequate  amount 
of  water  for  fire  and  other  public  and  private  purposes  as 
provided  therein,  for  a  period  of  two  weeks  continuously  for 
any  cacuse  other  than  fire,  floods,  acts  of  God  or  the  public 
enemies,  the  contract  made  by  the  ordinance  and  the  accept- 
ance thereof  should  be  null  and  void,  and  all  rights,  privi- 
leges, and  franchises  granted  by  such  ordinance  should  bo 
forfeited  and  cease;  that  defendant  failed  to  keep  the  fire 
hydrants  supplied  with  water  and  failed  to  keep  them  pro- 
tected from  freezing,  and  further  failed  to  supply  water  for 
fire  and  other  public  and  private  purposes,  from  the  1st  day 
of  February,  1898,  to  the  1st  day  of  July,  1899,  solely 
through  its  negligence  and  carelessness.  Several  other  vio- 
lations of  material  provisions  of  the  ordinance  referred  to 
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were  alleged.  Judgment  forfeiting  and  annulling  the  fran- 
chise was  prayed  for.  Defendant  demurred  to  the  com- 
plaint upon  the  grounds,  among  others,  of  want  of  juris- 
diction of  the  court  over  the  subject  of  the  action,  and 
insufficiency  of  facts  to  *  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Iluine^  Oellerich  ds  Jack^son.     - 

For  the  respondent  there  was  a  brief  by  the  Attorney 
General^  and  C.  A.  Fowler  and  Burr  W,  Jones^  of  counsel, 
and  oral  argument  by  Mr.  Jones  and  Mr,  Fowler, 

Marshall,  J.  In  the  decision  of  this  appeal,  the  order  in 
which  the  case  is  presented  in  the  briefs  of  counsel  will  not 
be  followed.  Neither  will  time  and  space  be  taken  to  re- 
view the  interesting  history  of  quo  warranto  proceedings 
with  which  the  court  is  favored.  The  law  as  regards  the 
general  scope  of  such  proceedings  at  common  law  is  too  well 
settled  to  require  going  back  to  its  origin  and  tracing  it 
down  to  the  present  time  in  order  to  make  a  proper  appli- 
cation thereof  to  the  facts  alleged  in  the  complaint,  under 
our  statutory  substitute  for  the  common-law  proceeding. 

It  is  conceded  that  unless  the  privileges  granted  by  the 
city  of  Portage  to  construct,  maintain,  and  operate,  a  system 
of  waterworks  within  its  corporate  limits,  and  use  the  streets 
and  alleys  of  the  city  for  that  purpose,  constitute  a  fran- 
chise emanating  from  sovereign  authority,  this  action  will 
not  lie  either  under  the  statutes  or  independent  of  them. 

Counsel  for  appellant  say  the  grant  contained  in  the 
waterworks  ordinance  is  not  a  franchise  within  the  mean- 
ing of  that  designation  of  a  legislative  grant.  There  is  au- 
thority for  that  contention,  and  much  authority  against  it. 
This  court  has  several  times  spoken  on  that  subject  in  no 
uncertain  language.  The  law  in  that  regard  is  so  firmly 
ai'ttled  here  that  it  is  useless  to  go  elsewhere  for  guidance, 
as  what  follows  amply  shows. 
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In  Ashland  v,  Wheeler^  88  Wis.  607,  the  court  held  that 
the  common  council  of  a  city,  when  acting  by  legislative 
authority,  may  make  such  a  grant  as  the  one  in  question^ 
and  if  the  grant  be  owned  by  a  corporation  it  is  as  much  a 
"franchise  of  the  corporation  "  as  if  granted  to  such  corpo- 
ration by  act  of  the  legislature,  for  the  common  council  ex- 
ercises a  delegated  authority  and  what  it  does  within  that 
power  is  done  by  the  legislature  through  its  agency. 

In  State  ex  rel.  Atfy  Gen.  v.  Madison  St.  li.  Co.  72  Wis. 
612,  it  was  said  that  the  rights,  immunities,  and  privileges 
granted  by  an  ordinance  of  similar  character  as  the  one  in 
question  but  on  a  different  subject,  when  possessed  by  a  cor- 
poration, are  "  as  much  the  franchises  of  the  corporation  as 
if  they  had  been  directly  granted  by  the  state  under  which 
it  was  organized.  The  common  council  is  authoi'ized  to  grant 
them  by  statute  and  such  power  is  a  delegated  one.  What 
the  common  council  does  within  that  power  is  done  by  the 
legislature  through  its  agency." 

In  Wright  v.  Milwaukee  JS.  R.  <&  Z.  Co!  95  Wis.  29,  the 
right  to  construct  and  maintain  a  street  railway,  granted  by 
the  common  council  of  Milwaukee  to  individuals  and  subse- 
quently acquired  by  the  defendant  corporation,  was  spoken 
of  thus:  "The  right  is  something  more  than  an  easement, 
and  more  than  a  mere  contract  right.  It  is  also  a  franchise 
granted  by  the  state,  acting  through  the  common  council  of 
the  city,  to  the  railroad  company.  It  becomes,  when  owned 
by  a  corporation,  one  of  its  corporate  franchises,  for  failure 
to  exercise  which  an  action  may  be  brought  by  the  attorney 
general,  in  the  name  of  the  state,  to  vacate  its  charter,  under 
Sec.  3241,  K.  S.  1878." 

In  Stedman  v.  Bet*lin^  97  Wis.  505,  an  action  in  equity  to 
annul  a  waterworks  franchise,  it  was  held  that  such  an  action 
cannot  be  brought  by  the  city  or  the  taxpayers  thereof  in 
its  right  on  the  ground  of  fraud ;  that  the  granting  of  such 
a  franchise  is  an  affair  between  the  city  and  the  grantee,  and 


446  SUPREME  COURT  OF  WISCONSIN.        [107 

The  State  ex  reL  Att'y  Gen.  ▼&  Portage  City  Water  Ckx 

that  it  can  only  be  reclaimed  by  quo  waj^anto  or  scire  facias 
at  the  suit  of  the  state. 

The  cases  cited  where  common-law  terras  are  used,  as  that 
the  franchise  can  be  forfeited  otily  by  quo  warranto  or  scire 
facias^  must  bo  read  in  connection  with  sec.  3463,  Stats.  1898, 
which  provides  that  all  remedies  heretofore  obtainable  by 
writs  of  scire  facias  and  quo  warranto^  and  by  proceedings  by 
information  in  the  nature  of  quo  warranto^  may  be  obtained 
by  civil  action,  and  that  it  shall  not  be  necessary  to  sue  out 
«uch  writs  in  form. 

We  may  properly  remark  in  passing,  that  it  is  not  sup- 
posed that  the  terms  "  franchise  of  the  corporation "  and 
"  corporate  franchise,"  when  used  in  the  cases  referred  to, 
were  intended  to  refer  to  corporate  franchises,  strictly  so 
called, —  franchises  essential  to  corporate  existence  and 
granted  as  part  of  the  organic  act  of  incorporation,  and  that 
<;an  be  forfeited  only  by  quo  warranto  proceedings  or  the 
statutory  substitute  therefor  to  vacate  the  charter  of  the 
corporation, —  but  the  terms  were  used  in  that  broad  sense 
applicable  to  all  franchises  which  a  corporation  may  law- 
fully acquire.  Much  confusion  often  happens  from  a  fail- 
ure to  distinguish  between  those  franchises  that  are  corpo- 
rate in  a  strict  legal  sense  and  not  really  property  of  the 
corporation,  and  franchises  acquired  by  a  corporation  after 
corporate  existence  commenced,  that  it  may  part  with  if 
they  be  assignable,  or  be  deprived  of  without  corporate  ex- 
istence being  affected,  and  which  may  survive  the  death  of 
the  corporation.  We  should  further  remark  in  this  connec- 
tion that  an  action  may  be  brought  against  a  domestic  cor- 
poration under  sec.  3241  to  forfeit  its  existence  for  abuse 
of  public  duty  assumed  by  it  under  a  franchise  not  corpo- 
rate and  to  reclaim  such  franchise,  as  was  said  in  St-aie  ex 
rel.  Att'y  Gen,  v.  Madison  St  li.  Co.  72  Wis.  612;  but  it 
does  not  by  any  means  follow  in  all  cases,  as  we  shall  see, 
that  the  statutory  substitute  for  quo  warranto  proceedings 
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at  common  law  cannot  also  be  invoked  to  reclaim  to  the 
state  a  franchise  not  corporate,  when  it  will  not  lie  to  va- 
cate the  charter  of  the  corporation  owning  such  franchise. 

A  question  is  raised  as  to  the  jurisdiction  of  the  circuit 
■court  where  a  writ  of  quo  warranto^  or  proceedings  by  in- 
formation in  the  nature  of  quo  warranto^  Avere  necessary  at 
-common  law,  upon  the  theory  that  the  use  of  such  writ  and 
proceedings  is  an  exercise  of  sovereign  authority.  That  is 
sufficiently  answered  by  sec.  8,  art.  VII,  of  the  Constitution, 
and  previous  decisions  of  this  court.  Such  section  confers 
upon  the  circuit  courts  original  jurisdiction  in  all  matters, 
civil  and  criminal,  within  the  state,  not  excepted  by  the 
constitution  and  not  prohibited  by  law,  together  with  power 
to  issue  writs  of  habeas  corpus  and  mandamus^  injunction, 
quo  warranto^  and  certiorari.  Jurisdiction  of  proceedings  for 
the  relief  obtainable  at  common  law  by  writ  of  quo  war- 
ranto^ or  by  proceedings  by  information  in  the  nature  of 
^wo  warranto^  is  neither  excepted  from  the  general  grant  of 
power  mentioned,  anywhere  in  the  constitution,  nor  is  it 
prohibited  by  law;  therefore  the  court  has  such  jurisdiction. 
The  general  grant  of  original  jurisdiction  is  substantially 
without  limit  by  anything  found  in  the  constitution,  over 
all  actions,  civil  and  criminal.  The  scope  of  this  general 
grant  of  authority  was  said  in  Putnam  v.  Sweety  2  Pin.  302, 
and  also  in  Atfy  Gen,  v.  JRailroad  Cos,  35  Wis.  531,  to  in- 
clude greater  power  than  was  probably  ever  before,  in  a 
free  government,  delegated  to  any  one  tribunal, —  the  united 
powers  of  the  English  king^s  bench,  common  pleas,  excheq- 
uer, and  chancery. 

But  it  is  said  that  this  action  cannot  be  brought  under  sec. 
5241,  because  that  only  authorizes  an  action  to  be  brought 
by  the  attorney  general  to  vacate  the  charter  and  the  exist- 
ence of  a  private  corporation  created  under  the  laws  of  this 
«tate,  and  that  the  appellant  is  a  foreign  corporation.  That 
must  be  conceded.    Such  is  the  wording  of  the  statute.    It 
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is  not  contended  that  this  action  was  brought  op  can  be 
maintained  under  that  section. 

It  is  further  said  that  the  action  cannot  be  brought  under 
sec.  3466,  and  that  there  is  no  other  statute  referring  to  the 
subject.  Sec.  3466  provides  that, "  An  action  may  be  brought 
by  the  attorney  general  in  the  name  of  the  state,  upon  his 
own  information  or  upon  the  complaint  of  any  private  party, 
against  the  parties  offending,  .  .  .  when  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold  or  exercise  any  .  .  . 
franchise  within  this  state."  It  is  said  that  this  statute  was 
taken  from  9  Anne,  ch.  20,  sec.  4,  and  that  when  so  taken 
the  English  construction  was  that  it  only  authorized  pro- 
ceedings against  an  individual  or  individuals,  and  as  regards 
o£5ces  or  franchises  in  corporations.  It  may  be  admitted 
that  the  construction  of  the  English  statute  by  the  English 
courts  is  as  claimed,  and  that  it  extends  only  "  to  instances 
affecting  those  rights  between  party  and  party," — so  said  by 
Lord  Mansfield  in  Rex  v.  Williams^  1  Burrows,  402.  It  may 
also  bo  admitted  that  the  language  of  our  statute,  in  the  main, 
came  indirectly  from  9  Anne,  ch.  20,  sec.  4,  but  it  is  not  true 
that  this  state  adopted  the  English  statute  in  sec.  3466,  or 
language  of  the  same  import,  or  that  our  statute  is  governed 
by  the  construction  given  by  the  English  courts  to  the  stat- 
ute of  Anne.  Our  statute  came  from  New  York.  Atfy  Gen. 
V.  S.  ilk  St  a  JR.  Co.  93  Wis.  604.  It  is  a  literal  copy  of  the 
New  York  statute.  It  is  quite  materially  different  from  the 
English  statute,  as  we  shall  see.  The  material  part  of  sec.  4 
of  the  statute  of  Anne  is  as  follows:  "In  case  any  person  or 
persons  shall  usurp,  intrude  into,  or  unlawfully  hold  or  exe- 
cute any  of  the  said  offices  or  franchises^  it  shall  and  may  be 
lawful  to  and  for  the  proper  officer  in  each  of  the  said  re- 
spective courts,  with  the  leave  of  the  said  caurts  respectively, 
to  exhibit  one  or  more  information  or  informations  in  the 
nature  of  a  quo  warranto  at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the  same,"  etc.   It  is  im- 
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possible  to  understand  the  scope  of  that  language  without 
reading  the  preceding  sections  and  the  title  of  the  act,  which 
title  confines  the  scope  of  the  act  to  "  rendering  proceedings 
upon  writs  of  mandajnus  and  information  in  the  nature  of 
quo  warranto  more  speedy  and  effectual,  and  for  more  easily 
trying  and  determining  the  rights  of  offices  and  franchises  in 
corporations  and  boroughs,'*^  It  will  be  seen  that,  by  reading 
sec.  4  with  what  precedes  it  as  regards  franchises,  it  refers 
only  to  corporate  franchises. 

Our  statute  provides  that,  "An  action  may  be  brought  by 
the  attorney  general  in  the  name  of  the  state  upon  his  own 
information  or  upon  tbe  complaint  of  any  private  party 
against  the  parties  offending,  .  .  •  when  any  person 
shall  usurp,  intrude  into  or  unlawfully  hold  or  exercise  any 
public  oflRce,  civil  or  military,  or  any  franchise  within  this 
state^  or  any  office  in  a  corporation  created  by  the  authority 
of  this  state."  Stats.  1898,  sec.  3460.  There  is  no  word  of 
limitation  to  be  found,  relating  to  franchises,  as  in  the  stat- 
ute of  Anne.  It  covers,  in  its  literal  sense,  any  franchise 
within  this  state,  without  regard  to  whether  it  is  a  corporate 
franchise  or  not. 

True,  as  claimed  by  counsel  for  appellant,  sees.  82 il  and 
3406  are  found  in  close  connection  in  the  Laws  of  1850, 
ch.  120,  sec.  3241  being  there  sec.  334  and  sec.  3466  being 
there  sec.  336;  but  there  is  no  connection  whatever  between 
the  two  sections  as  originally  adopted.  There  is  nothing  in 
sec.  3466  which  indicates  in  any  way  that  it  refers  only  to 
corporate  franchises.  Inasmuch  as  the  law  of  1856  was 
aimed  at  all  civil  remedies  and  was  intended  to  establish  a 
complete  system  of  procedure  in  civil  matters,  it  is  not 
reasonable  to  say  that  a  remedy  for  wrongs,  as  regards 
franchisos  other  than  corporate  franchises,  was  omitted; 
yet  such  was  the  result  of  tbe  legislative  effort  if  appellant's 
counsel  are  correct  in  their  contention.  It  cannot  be  con- 
tended but  that  the  natural  meaning  of  the  word  "fran- 
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chises  "  as  used  in  the  act,  includes  all  franchises  within  the 
meaning  of  the  term  as  understood  at  common  law.  And 
if  we  look  to  the  end  sought  by  the  legislature,  we  must 
observe  the  literal  sense  of  the  word  will  effect  that  end,  and 
no  other  sense  will. 

If  we  go  further  and  look  to  the  meaning  of  the  act  as 
understood  in  New  York  at  the  time  of  its  adoption  here, 
we  reach  the  same  result.  Thompson  v.  People  ex  rd.  Taylor^ 
23  Wend.  537;  People  ex  rd.  McKinch  v.  Bristol  dk  Pens- 
selaerville  Road^  23  Wend.  222;  People  ex  rd.  AiCy  Gen,  v, 
Utica  Ins,  Co,  15  Johns.  358.  We  fully  agree  with  counsel 
for  the  respondent  that  if  the  New  York  cases  referred  to 
decide  anything,  they  decide  that  in  a  case  like  this  an  in- 
formation in  the  nature  of  qm)  warranto  before  the  Code, 
and  the  statutory  substitute  therefor  afterwards,  was  proper 
under  the  New  York  statute,  which  was  sec.  28,  tit.  2,  ch.  IX, 
pt.  Ill,  2  Rev.  St.  1829,  at  the  time  of  the  decisions, —  the  stat- 
ute that  became  our  sec.  3466  by  adoption ;  that  such  proceed- 
ings were  proper  when  any  person,  natural  or  artificial, 
usurped  or  intruded  into,  or  unlawfully  held  or  exercised, 
any  franchise  in  the  state,  giving  to  the  word  "  franchise  " 
the  broad  signification  which  it  had  at  common  law,  so  as  to 
include  every  privilege  or  immunity  of  a  public  nature 
which  could  only  be  legally  exercised  by  authority  of  a  leg- 
islative grant. 

It  was  said  in  effect,  in  People  ex  rd.  AtPy  Gen.  v.  Utica 
Ins,  Co.^  supra^  that  any  privilege  which  was  a  franchise  by 
the  English  common  law  is  a  franchise  in  New  York,  and 
that  if  a  corporation  unlawfully  attempt  to  exercise  such  a 
franchise  it  can  be  proceeded  against  in  an  action  brought 
by  the  people  in  the  name  of  the  state  under  the  section  we 
have  discussed. 

In  Thompson  v.  People^  supra^  where  it  was  sought  to  for- 
feit a  bridge  franchise  owned  by  an  individual,  for  breach 
of  a  condition  npon  which  it  was  granted,  it  was  said  that 
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a  breach  of  the  condition  ended  the  franchise,  and  any  use 
of  it  thereafter  rendered  the  user  liable  to  be  proceeded 
against  by  an  information  in  the  nature  of  a  quo  warranto; 
that  while  the  New  York  statute  was  taken  from  the  stat- 
ute of  Anne,  it  is  much  broader  and  clearly  embraces  such 
cases  as  the  one  under  consideration;  and  if  that  were  not 
so,  that  the  remedy  was  good  at  common  law. 

Much  that  we  have  said  reo^ardino;  the  construction  of  the 
word  "  franchise  "  applies  to  the  word  "  person  "  in  sec.  3466. 
It  cannot  be  questioned  but  that  the  word  "  person  "  in  a 
legislative  enactment  applies  to  an  artificial  person  when 
it  is  clear  that  such  was  the  legislative  intent,  both  by  stat- 
utory rules  of  construction  (sec.  4971,  Stats.  1898)  and  ele- 
mentary principles  as  well.  Chippewa  Valley  <&  S,  Ji,  Co. 
v.  C,  St,  P.,  M.  &  0,  R.  Co.  75  Wis.  253,  note ;  Fadneaa  v. 
Braunhorg^  73  Wis.  279;  Larson  v.  Aultman  <&  Taylor  Co. 
m  Wis.  286;  Segnitz  v.  Garden  City  B.  <&  T.  Co.,  ante,  p.  171. 
That  such  was  the  intent  in  the  law  in  question  is  clear,  be- 
cause that  accords  with  the  construction  in  the  place  of  its 
origin,  which  the  legislature  must  be  presumed  to  have  un- 
derstood and  adopted  with  the  law  itself,  and  because  any 
other  construction  leaves  the  Code  incomplete.  That  is  con- 
trary to  what  we  must  presume  was  the  legislative  purpose. 

We  have  not  failed  to  give  attention  to  the  claim  that 
some  courts  elsewhere,  halving  statutes  similar  to  sec.  3466, 
•have  construed  them  as  extending  no  further  than  the  stat- 
ute of  9  Anne,  ch.  20,  sec.  4.  It  is  sufficient  to  say  that  we 
«re  precluded  from  being  guided  by  such  authorities,  be- 
•cause  a  contrary  construction  of  our  statute,  in  the  state 
from  which  we  adopted  it,  is  a  part  of  the  statute  the  same 
as  if  it  were  embodied  therein  in  the  most  unmistakable 
language.  Moreover,  as  said  in  the  New  York  case,  it  can- 
not be  seriously  doubted  but  that  at  the  common  law  this 
action  would  lie  regardless  of  the  st}»tute  of  Anne,  and  it 
•cannot  be  doubted  but  that  all  the  jurisdiction  the  English 
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courts  had  in  such  matters  is  now  vested  in  our  circuit 
courts  as  a  part  of  their  constitutional  authority,  and  may 
bo  exercised  under  sec.  S^6S  by  civil  action. 

Proceedings  to  forfeit  franchises  were  common  in  Eng- 
land centuries  before  the  statute  of  Anne.  That  was,  in  tho 
main,  a  mere  regulation  of  procedure.  It  did  not  cover  the 
whole  subject,  and  did  not  add  anything  to  the  law  as  it 
had  existed  theretofore,  except  to  give  the  right  to  institute 
the  proceedings  to  a  private  relator,  so  that  wrongs  could 
be  remedied  "as  between  party  and  party."  In  7  Comyn, 
Dig.  190,  191,  it  is  said  that  "  privileges  ami  immunities  of 
a  public  nature,  which  cannot  be  exercised  without  legis- 
lative authority,  are  franchises;^'  and  that  "a  qiu>  warranto 
is  in  the  nature  of  a  writ  of  right  for  the  king  against  him 
who  usurps  or  claims  any  franchises  or  liberties,  to  say  by 
what  authority  he  claims  them."  A  large  number  of  au- 
thorities will  be  found  there  cited  covering  a  long  period  of 
time  prior  to  the  statute  of  Anne,  and  supporting  the  literal 
meaning  of  the  text  we  have  quoted. 

In  Peter  v.  Kendaly  6  Barn.  &  C.  703,  an  action  for  dam- 
ages for  the  disturbance  of  a  ferry  franchise,  it  was  argued 
that  the  plaintiff  failed  to  show  title  to  the  franchise;  that 
being  out  of  possession  there  was  no  presumption  of  owner- 
ship because  of  the  fact  that  the  plaintiff  once  exercised  tho 
rightj  because  it  might  have  been  inquired  into  and  re- 
claimed by  sovereign  power  by  quo  warranto.  The  court 
held  that  proceeilings  by  quo  warranto^  where  the  right  waa 
extinguished,  were  pro|>er  only  where  the  party  proceeded 
against  was  in  the  illegal  possession  of  the  franchise;  but 
that  something  more  than  mere  negligence  was  necessary  * 
to  destroy  the  right,  because  that  may  be  waived,  yet  for 
mere  negligence,  even,  the  crown  might  repeal  a  grant  by 
scire  facias  or  quo  warranto, 

Tho  question  of  whether  proceedings  by  quo  warranto  are 
proper  against  a  corporation  to  merely  annul  a  franchise  not 
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corporate  was  fully  treated  by  Justice  Cowen  in  People  ex  rel, 
McKinch  V,  Bristol  db  Renaselae^^ille  T,  P.  Itoad^  23  Wend. 
537,  it  being  held  on  authority  that  such  a  proceeding  is 
proper.  It  does  not  involve  the  existence  of  the  corporation  in 
any  sense;  hence  no  reason  exists  why  a  foreign  corporation, 
holding  a  legislative  grant  to  do  some  particular  thing  in 
this  state,  is  not  subject  to  the  sovereign  power  of  the  state 
in*  regard  to  such  grant,  the  same  in  all  respects  as  if  it 
were  a  domestic  corporation.  No  difference  would  exist 
at  common  law,  and  it  is  not  perceived  how  any  can  exist 
under  sec.  3466. 

Some  minor  questions  are  discussed  in  the  brief  of  coun- 
sel for  appellant,  to  which  we  have  not  referred  and  which 
are  not  necessary  to  a  decision  of  the  appeal.  The  conclu- 
sion we  have  reached,  and  which  must  follow  from  what 
has  been  said,  is  that  this  action  was  properly  brought,  that 
the  demurrer  to  the  complaint  was  properly  overruled,  and 
that  such  order  must  be  afHrmed. 

By  the  Court —  So  ordered. 


Spbncb,  Eespondent,  vs.  Pibpeb  and  wife,  Appellants. 

September  10— September  SS,  1900. 

Mortgages:  Agency  to  receive  payment:  Possession  of  securities:  Neg- 

ligence. 

1.  A  mortgage  was  negotiated  in  the  office  of  R.,  who  carried  on  a 
loaning  business,  and  thereafter  aU  payments  were  made  at  his 
office.  The  owner  of  the  mortgage  denied  that  R.  was  her  agent, 
and  that  he  was  authorized  to  receive  payments  of  either  principal 
or  interest,  and  none  of  the  receipts  given  by  R.  were  signed  by  him 
as  agent.  The  mortgagor,  when  he  made  payments,  supposed  R, 
was  the  owner  of  the  mortgaga  At  no  time  when  payments  were 
made  did  R.  have  possession  of  the  securities.  There  was  no  evi- 
dence that  plaintiff  held  R.  out  as  her  agent,  or  that  he  professed 
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to  be  such,  and  the  mortgagor  was  not  misled  or  deceived  by  ap> 
pearances,  or  induced  to  make  any  payment  to  R.  because  of  any 
aot  of  plaintiff.  The  greater  part  of  the  money  so  paid  to  R.  failed 
to  reach  the  plaintiff.  In  an  action  to  foreclose  the  mortgage,  it 
is  held  that  the  evidence — showing  the  above  facts,  among  others — 
failed  to  establish  that  R.  was  p1aintiff*s  agent 
2b  When  the  mortgagor,  in  such  case,  made  payments  to  R.  without 
having  the  papers  produced  or  indorsements  made  in  his  presence^ 
he  was  guilty  of  laches,  and  is  not  entitled  to  have  the  payments 
'  applied  on  the  mortgage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebecker,  Circuit  Judge.     Affirmed. 

December  7,  1881,  Wilhelm  Pieper,  defendants'  ancestor, 
executed  a  mortgage  to  one  0.  W.  Whinfield  to  secure  the 
payment  of  two  notes,  one  for  $2,000,  payable  in  instalments 
of  $500  each,  on  the  1st  of  May,  1882,  and  annually  there- 
after; the  other  for  $1,200,  due  May  1, 1887, —  each  bearing 
seven  per  cent,  interest.  Pieper  died  April  8,  1884,  and  tho 
property  mortgaged  came  to  the  defendants.  Whinfield 
died  April  5,  1885,  and  the  mortgage  became  the  property 
of  the  plaintiflf.  This  action  is  brought  to  foreclose  said 
mortgage,  the  balance  claimed  to  be  due  being  $2,400  and 
interest.  The  defendants  answered,  claiming  payment  of 
the  entire  mortgage  debt  except  $200,  for  which  they  ten- 
dered judgment,  with  interest  and  costs.  Plaintiff  had  judg- 
ment for  the  amount  claimed,  with  interest  and  costs. 
Defendants  have  appealed. 

For  the  appellants  there  was  a  brief  by  3f.  Z.  Lueck  and 
J!  E.  Malone^  attorneys,  and  W,  H.  ThivLin  of  counsel,  and 
oral  argument  by  Mr.  Timlin  and  Mr.  Lueck. 

For  the  respondent  there  was  a  brief  by  Quarles^  Spence 
ds  QuarleSj  and  oral  argument  by  T.  W.  Spence. 

Bardeen,  J.  This  is  another  of  those  unfortunate  cases 
growing  out  of  the  knavery  of  W.  T.  Rambusch.  The  de- 
fendants claim  that  thej'^  made  payments  from  time  to  time 
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upon  the  mortgage  in  suit  to  Rambusoh,  sufficient  to  re- 
duce the  amount  due  thereon  to  about  $200.  The  contest  is 
whether  he  was  plain  tiff  ^s  agent,  and  authorized  to  receive 
the  payments  so  made.  The  fact  that  certain  payments  were 
made  to  Rambusch  is  not  denied,  and  it  is  equally  certain 
that  the  greater  part  of  the  money  so  paid  failed  to  reach 
the  plaintiff.  One  of  two  innocent  parties  must  suffer,  and 
the  question  is,  which  one.  The  lower  court,  after  a  full 
hearing,  has  found  for  the  plaintiff,  and,  unless  we  can  read- 
ily see  that  such  conclusion  is  erroneous,  it  must  stand.  We 
appreciate  quite  fully  the  importance  of  the  case  to  the  par- 
ties interested,  and,  with  that  idea  in  view,  have  carefully 
considered  the  testimony  and  the  legal  questions  involved. 
There  are  a  few  facts  in  the  case  which  stand  out  promi- 
nent, are  not  in  dispute,  and  are  deemed  to  be  of  controlling 
Weight.  Bambusch  was  the  president  of  a  bank  at  Juneau. 
He  carried  on  a  real-estate,  abstract,  and  loaning  business. 
Many  people  came  to  him  for  loans,  as  the  records  of  this 
court  show,  and  not  a  few  were  betrayed,  as  in  this  case. 
The  mortgage  in  suit  was  negotiated  and  executed  in  his 
office.  All  payments  that  have  been  made  thereon  came 
through  that  same  office.  The  plaintiff  denies  specifically 
that  he  was  ever  her  agent,  or  authorized  to  receive  any  pay- 
ments of  either  principal  or  interest  on  this  mortgage  for 
her,  and  it  is  insisted  that  Rambusoh  was  at  all  times  acting 
as  the  agent  of  the  defendants.  It  is  a  significant  fact  to 
note  in  this  connection  that,  of  the  score  or  more  receipts 
offered  in  evidence  by  the  defendants  as  showing  payments 
to  Rambusch,  not  one  of  them  is  executed  by  him  as  agent. 
Again,  the  defendant  testified  that  he  made  the  payments  to 
Rambusch  as  the  supposed  owner  of  the  mortgage.  At  no 
time  when  these  payments  were  made  did  Rambusch  have 
possession  of  the  note  or  mortgage.  There  is  no  evidence 
that  the  plaintiff  ever  held  him  out  as  her  agent,  or  that  he 
ever  professed  to  act  as  such.     The  defendant  was  not  mis- 
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led  or  deceived  by  appearances,  or  induced  to  make  any  pay- 
ment to  him  because  of  any  act  of  the  plaintiflf.  The  real 
basis  of  this  unfortunate  situation  is  the  mistaken  assump- 
tion by  the  defendant  that  Rambusch  owned  the  mortgage. 
He  made  repeated  payments,  and  never  asked  to  have  the 
pipers  produced  or  indorsaments  made  in  his  presence.  He 
was  guilty  of  laches,  and  must  suflfer  the  consequences.  The 
case  of  Bartel  v.  Brown,  104  Wis.  493,  is  of  direct  applica- 
tion on  this  point.  "If  money  be  due  on  a  written  security, 
it  is  the  duty  of  the  debtor  to  see  that  the  person  to  whom 
he  pays  is  in  possession  of  the  security.  That  is  the  best 
evidence  of  authority.  The  payor  is  negligent  if  he  relies 
on  anything  less,  and  must  abide  the  event  of  being  able  to 
establish,  by  clear  and  satisfactory  evidence,  an  express 
agreement  between  the  holder  of  the  security  and  the  sup- 
posed agent,  authorizing  the  latter  to  represent  the  former 
in  the  transaction."  See  KoM  v,  Beach,  ants,  p.  409,  which 
renders  further  discussion  unnecessary. 

Testing  the  situation  presented  in  this  case  by  the  rale  thus 
stated,  we  agree  with  the  trial  court  that  the  evidence  fails 
to  establish  that  Rambusch  was  plaintiff^s  agent.  However 
harsh  and  severe  may  be  the  result  in  this  case,  we  are  con- 
vinced that  any  relaxation  of  the  rule  would  lead  to  infinite 
mischief,  and  open  the  door  to  greater  frauds. 

Bi/  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Forcible  entry  and  detainer:  Jurisdiction:  Notice  to  quit:  Proof  of  serv- 
ice}: Landlord  and  tenant:  Lease:  Cdmttruction:  Court  and  jury: 
Prejudicial  error:  Pleading:  Counterclaim. 

1.  In  an  action  for  unlawful  detainer,  the  complaint,  being  in  the  form 
prescribed  by  law,  confers  jurisdiction  of  the  subject  matter.  The 
summons  is  merely  the  means  of  acquiring  jurisdiction  of  the  per- 
son, and  an  objection  that  it  is  not  in  the  form  proscribed  by  law 
is  waived  by  appearing  generally  without  objection  to  the  juris- 
diction over  the  person. 

^  A  notice  to  a  tenant  who  was  in  default  in  the  payment  of  rent,  in 
substance:  *' I  hereby  demand  that  you  deliver  up  and  surrender 
to  A.  B.,  the  undersigned,  within  three  days  of  the  service  of  this 
notice  upon  you  [the  described  premises],  for  the  reason  that  you 
liave  failed  to  comply  with  the  conditions  and  agreements  of  the  • 
lease  under  which  you  went  into  possession  thereof,  by  neglect- 
ing and  refusing  to  pay  the  rent  due  thereon  [specifying  the  date 
when  due]:  Now,  therefore,  unless  the  said  rent  is  paid  or  possession 
of  said  premises  delivered  to  me  as  herein  demanded,  I  shall  pro- 
ceed to  obtain  possession  thereof,"  —  satisfies  the  statute  (sec.  8358, 
Stats.  1898),  which  requires  that  the  notice  shall  demand  in  the 
alternative  the  payment  of  the  rent  or  the  possession  of  the  prem- 
ise& 

Z,  Where  there  was  no  pretense  that  a  notice  to  a  tenant  to  pay  rent 
or  surrender  possession  of  the  premises  was  not  served  as  specified 
in  the  return  of  an  officer  indorsed  thereon,  its  admission  without 
objection,  and  its  confirmation  by  the  testimony  of  the  officer, 
proved,  prima  facie,  the  service  of  the  notice,  even  though  the  re- 
turn might  have  been  inadmissible  if  objected  ta 

1  Where  a  lease  provided  that,  in  case  the  landlord  desired  to  sell  the 
premises  during  the  term,  the  tenant  should  have  "  the  first  privilege 
of  buying  said  property  "  at  a  certain  sum,  there  was  nothing  in 
this  promise, —  the  contingency  giving  the  right  to  exercise  such 
option  not  having  arisen,  and  the  tenant  not  having  parted  with 
any  value  or  otherwise  changed  his  position  by  reason  of  it, —  which 
gave  him  any  rights  in  the  premises  save  such  as  he  held  as  tenant 
under  the  lease. 

Si  Where  the  evidence  was  all  on  one  side  and  uncontradicted,  and  so 
oonclusively  established  all  of  the  facts  material  to  plaintiff's  re- 
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covery  that  it  would  have  been  the  duty  of  the  court  to  direct  & 
Terdict  in  her  favor,  the  refusal  of  the  court  to  allow  a  jury  trial 
is  not  prejudicial  to  defendant,  and  ther  error,  if  any,  cannot  be 
ground  for  reversal  on  appeal,  under  the  positive  command  of  sec. 
2829,  Stat&  1898,  that  no  judgment  shall  be  reversed  for  any  error 
or  defect  which  shall  not  affect  the  substcmtial  rights  of  the  ad- 
verse party. 
6L  An  answer  in  an  action  for  forcible  entry  and  detainer,  which  al- 
leged a  promise  and  failure  to  repair,  whereby  defendant's  ice  was 
destroyed  and  the  premises  rendered  of  no  value,  with  no  ad 
damnum  clause,  and  no  facts  pleaded  expressly  as  a  counterclaim,, 
or  so  denominated,  is  demurrable  as  a  counterclaim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebecker,  Circuit  Judge.     Affirmed. 

Action  of  forcible  entry  and  detainer,  commenced  before 
a  justice  of  the  peace.  The  complaint,  in  form  prescribed 
by  statute,  alleged  possession  by  the  defendant  under  a  lease 
as  tenant  of  the  plaintiff,  default  in  the  payment  of  two  in- 
stalments of  rent,  and  service  of  notice  in  the  alternative  to 
quit  or  pay  rent  more  than  three  days  before  the  commence- 
ment of  the  suit.  The  answer  was  a  general  denial,  some 
special  denial,  and  an  allegation  of  breach  of  certain  verbal 
covenants  to  repair  and  keep  in  repair  the  roof,  whereby  de- 
fendant's ice  had  been  melted,  and  the  premises  rendered  of 
no  value.  Judgment  was  demanded  for  dismissal  and  dam- 
ages by  way  of  counterclaim.  To  this  attempted  counter- 
claim a  demurrer  was  interposed.  From  a  judgment  before 
the  justice  of  the  peace  in  favor  of  the  plaintiff  the  defend- 
ant appealed  to  the  circuit  court,  where  the  case  was  noticed 
for  trial  by  the  plaintiff,  and  was  entered  upon  the  calendar 
as  an  issue  of  fact  for  the  court  After  the  second  day  of 
the  term  the  demurrer  to  the  counterclaim  was  argued  and 
was  sustained,  and  the  case  called  for  trial  before  the  court, 
the  jury  having  meanwhile  been  discharged  for  the  terra. 
The  defendant  objected  to  going  to  trial  before  the  court 
without  a  jury,  which  objection  was  overruled,  and  the  de- 
fendant reserved  exception  thereto.   Upon  the  trial  evidence 
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was  given  of  the  lease,  the  default  in  the  payment  of  rent^ 
and  of  the  giving  of  the  notice  to  quit.  At  the  close  of  the 
plaintiflTs  case  it  was  conceded  in  open  court  that  the  de- 
fendant was  and  had  been  ever  since  its  date  in  possession 
of  the  property  under  the  lease.  After  the  close  of  plaint- 
iflTs case  the  court  inquired  of  the  defendant  if  he  had  any 
evidence  to  offer  that  he  was  not  in  default  in  the  payment 
of  rent,  and,  being  answered  in  the  negative,  announced  ita 
decision  in  favor  of  the  plaintiflF,  whereupon  findings  were 
made  and  judgment  entered  in  the  usual  form  for  possession, 
of  the  premises.  Defendant  appealed. 
E,  E.  Brossard^  for  the  appellant. 

0.  W.  Stephens^  for  the  respondent 

Dodge,  J.    Numerous  errors  are  assigned : 

1.  That  the  court  failed  of  jurisdiction  because  the  sum* 
mons  was  not  in  the  form  prescribed  by  law  for  an  action 
of  forcible  entry  and  detainer.  This  objection  is  without 
merit.  The  defendant  appeared  generally  without  objecting 
to  the  jurisdiction  over  his  person,  and  has  therefore  waived 
any  objection,  The  complaint,  having  been  in  the  form 
prescribed  by  law,  conferred  jurisdiction  of  the  subject  mat- 
ter. The  summons  was  merely  the  means  of  acquiring  juris- 
diction of  the  person. 

2.  It  is  objected  that  the  notice  to  quit  is  not  in  compli- 
ance with  the  statutory  requirement.  That  notice  was  ta 
the  following  effect:  "I  hereby  demand  that  you  deliver  up 
and  surrender  to  Mrs,  Agnes  Brauchle^  the  undersigned, 
within  three  days  of  the  service  of  this  notice  upon  you  [the 
described  premises],  for  the  reason  that  you  have  failed  ta 
comply  with  the  conditions  and  agreements  of  the  lease  under 
which  you  went  into  possession  thereof,  by  neglecting  and 
refusing  to  pay  the  rent  due  thereon  on  the  27th  day  of  Feb- 
ruary, 1899,  and  the  27th  day  of  March,  1899 :  Now,  there- 
fore, unless  the  said  rent  is  paid  or  possession  of  said  prem* 
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ises  delivered  to  me  as  herein  demanded,  I  shall  proceed  to 
obtain  possession  thereof."  The  statute  merely  requires 
that  the  notice  shall  demand  "  in  the  alternative  the  pay- 
ment of  the  rent  or  the  possession  of  the  premises."  Stats. 
1898,  sec.  3358.  We  think  this  notice  satisfies  the  statute. 
Clearly,  the  final  clause  notified  the  defendant  that  if  he 
paid  the  rent  possession  of  the  premises  would  not  be  de- 
manded. 

3.  It  is  contended  that  there  was  no  evidence  of  the  serv- 
ice of  this  notice.  There  was  indorsed  thereon  a  return  of 
service  by  the  city  marshal,  which,  being  offered  in  evidence 
and  objected  to  by  defendant  on  the  ground  that  it  was  not 
sworn  to,  Avas  rejected;  whereu{x>n  the  city  marshal  was 
called  as  a  witness,  testified  that  he  was  such  city  marshal 
on  the  date  named  in  the  return,  that  he  signed  the  return, 
and  remembered  serving  copy  of  the  notice  on  the  defend- 
ant; whereupon  the  plaintiff  again  offered  the  return  in  evi- 
dence, and  it  was  received  without  objection.  There  is  no 
pretense  in  the  case  that  the  notice  was  not  served  as  speci- 
fied in  that  return,  and,  while  the  same  may  have  been  in- 
admissible if  objected  to,  yet,  it  having  been  admitted  with- 
out objection  and  substantially  confirmed  by  the  testimony 
of  the  city  marshal,  we  must  hold  it  sufficient  to  make  the 
plRint'iWs priifia  facie  case. 

4.  Defendant  urges  that  he  had  other  rights  than  those  of 
a  mere  tenant  in  the  premises  because  his  lease,  which  other- 
wise was  in  the  ordinary  form,  contained  a  provision  that, 
if  the  landlord  desired  to  sell  the  premises  within  the  term 
of  the  lease,  she  gave  to  the  second  party  "  the  first  privilege 
of  buying  said  property  at  the  sum  of  $8,000."  No  defense 
on  this  ground  was  pleaded,  and  no  pretense  is  made  that 
the  contingency  had  in  ajay  way  arisen  to  give  defendant 
the  right  to  exercise  this  option,  nor  that  he  had  parted  with 
any  value  or  otherwise  changed  his  position  by  reason 
thereof.    There  was  nothing  in  this  mere  promise  in  certain 
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contingencies  to  extend  to  hira  an  option  to  purchase  which 
gave  him  any  equitable  or  other  rights  in  the  premises  save- 
such  as  he  held  as  a  tenant  under  that  lease.  The  situation 
differs  radically  from  that  in  any  of  the  cases  cited  by  appeU 
lant,  where  equities  of  redemption  were  found  to  exist. 
Nightingale  v.  Barens^  47  Wis.  389;  Buel  v,  Buel^  76  Wis. 
413;  IlunUr  v,  Maanum^  78  Wis.  656. 

5.  We  find  it  unnecessary  to  decide  whether  error  was. 
committed  in  overruling  appellant's  objection  to  trial  by  the 
court  without  a  jury  for  the  reason  that  no  issujB  of  fact 
was  raised  on  the  trial.  The  evidence  was  all  on  one  side, 
and  uncontradicted,  and  so  conclusively  established  all  of 
the  facts  material  to  plaintiff's  recovery  that  it  would  have 
been  the  duty  of  the  court  to  direct  a  verdict  in  her  favor. 
The  absence  of  a  jury,  therefore,  cannot  have  been  preju- 
dicial to  the  defendant,  and  the  error,  if  any,  in  denying 
him  a  jury  trial,  cannot  be  ground  for  reversal,  under"  the 
positive  command  of  sec.  2829,  Stats.  1898. 

6.  The  demurrer  to  the  so-called  counterclaim  was  prop- 
erly sustained,  for  the  reason,  if  for  no  other,  that  no  facta 
were  pleaded  expressly  as  counterclaim  or  were  so  denom- 
inated. A  representation  as  to  condition  of  roofs,  and 
promise  and  failure  to  repair,  whereby  defendant's  ice  waa 
destroyed,  and  whereby  the  premises  were  of  no  value,  ia 
contained  in  the  answer;  all  set  up  as  if  by  way  of  defense, 
with  no  ad  damnum  clause,  and  no  intimation  throughout 
of  intent  to  urge  them  either  as  counterclaim  or  setoff.  The 
entire  answer  concludes  with:  "Wherefore  defendant  de- 
mands that  the  complaint  be  dismissed,  and  that  he  have 
judgment  against  plaintiff  by  way  of  counterclaim  for  one 
thousand  dollars;'^  but  there  is  nothing  to  indicate  what 
part  of  the  allegations  contained  in  the  answer,  if  any,  the 
pleader  intended  as  support  for  this  prayer  for  damages. 
Such  prayer  is  therefore  not  supported,  and  anything  that 
defendant's  attorney  might  have  intended  for  counterclaim 
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IS  demurrable,  because  neither  pleaded  as  such  nor  so  de- 
nominated.    Rood  V.  Tafty  94  Wis.  380. 

We  discover  no  error  prejudicial  to  the  defendant. 

Hy  the  Court. —  Judgment  affirmed. 
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McGowAN,  Respondent,  vs.  The  Supbeme  Coubt  of  The  Inde- 
pendent Oedee  of  Fobestebs,  of  Tobonto,  Canada,  Ap- 
pellant. 

September  6 — October  IS,  1900. 

Mutual  benefit  insurance:  Materiality  of  answers  in  application:  War- 
ranty: Breach:  Intentional  concealment 

In  an  application  for  insurance  in  a  mutual  benefit  company  the  in- 
sured affirmed  and  declared  that  the  several  answers  contained 
therein  were  each  and  all  true,  and  that  he  had  made  no  inten- 
tional omission,  concealment,  or  mental  reservation  of  any  ma- 
terial fact  or  circumstance  relating  to  his  past  or  present  health, 
habits,  or  condition,  or  to  his  family  history,  and  agreed  that  such 
questions  and  answers  should  form  part  of  the  contract.  The  cer- 
tificate recited  that  it  was  issued  in  consideration  of  the  agree- 
ments and  statements  contained  in  said  application  and  in  the 
medical  examination  paper,  and  also  in  consideration  of  the  war- 
ranty that  the  same,  being  material  to  the  risk,  were  in  all  respects 
true  and  correct  In  an  action  on  the  certificate  the  jury  found 
that  the  answers  of  the  insured  to  questions  in  said  application 
concerning  the  health,  death,  and  age  at  death,  of  his  ancestors, 
brothers,  and  sisters,  were  falsa  On  a  former  appeal  said  questions 
load  been  held  material  to  the  risk  as  matter  of  law.  Heldt  that 
the  positive  answers  of  the  insured  to  said  questions  constituted 
"warranties,  and  that,  being  false,  no  recovery  could  be  had  on  the 
certificate,  even  though  the  jury  also  found  that  each  of  said  an- 
swers was  made  without  any  ^*  intentional  omission,  concealment, 
or  mental  reservation  "  on  the  part  of  the  insured. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
•county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Mylrea  &  Bird^ 
and  oral  argument  by  TF.  H,  Mylrea  and  G.  B.  Bird. 
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For  the  respondent  there  was  a  brief  by  Fruit  dk  Gordon^ 
and  oral  argument  by  J.  J,  Fruit  They  contended,  inter 
<Uia^  that  the  statements  and  declarations  contained  in  the 
medical  examination  paper  did  not  constitute  a  warranty; 
neither  did  these  statements  and  declarations,  together  with 
the  contract  itself,  constitute  a  warranty.  Campbell  v.  New 
England  M.  L.  Ins.  Co.  98  Mass.  381, 391 ;  Moulor  v.  Am.  L, 
Ins.  Co.  Ill  U.  S.  335;  Anders  v.  Supreme  Lodge  K.  of  II.  51 
N.  J.  Law,  175;  Vivar  v.  Supreme  Lodge  K.  of  P.  b2  N.  J. 
Law,  455;  Clapp  v.  Mass.  Ben.  Asso.  146  Mass.  519 ;  Illmois 
M.  B.  Asso.  V.  Winthrop^  85  III.  537;  Supreme  Lodge  K.  of 
P.  V.  Edwards^  15  Ind.  App.  524;  Daniels  v.  Hudson  River 
F.  Im.  Co.  12  €ush.  416,  424. 

Cassodat,  C.  J.  This  is  an  action  to  recover  insurance 
apon  a  certificate  of  membership  of  Edward  Pion  in  the 
defendant  company  dated  June  3,  1896.  The  case  was  here 
upon  a  former  appeal.     104  Wis.  173. 

It  appears  from  the  record,  and  is  undisputed,  that  Ed- 
ward Pion  made  a  written  application  for  such  membership 
May  4,  1896,  upon  a  blank  of  the  defendant,  in  which  he 
-answered  several  questions,  to  the  effect  that  he  was  then  in 
^ood  health,  and  had  never  had  pleurisy,  inflammation  of 
lungs,  acute  bronchitis,  chronic  catarrh,  diseases  of  throat  or 
air  passages,shortness  of  breath, spitting  blood,  chronic  cough, 
•or  consumption ;  {^Q)  that  he  had  no  diseases  during  the  last 
five  years  for  which  he  needed  the  attendance  of  a  physician 
{104  Wis.  184);  (78)  that  he  had  never  had  acute  or  inflam- 
matory rheumatism;  (113)  that  his  father  died  at  the  age  of 
48ixty-four  years;  (114)  that  he  did  not  remember  the  cause 
of  his  death;  (115)  that  he  was  ill  two  or  three  weeks;  (116) 
that  his  previous  health  was  good;  (120)  that  his  mother 
■died  at  the  age  of  fifty-eight  years,  (121)  of  inflammation  of 
the  bowels,  (122)  and  was  ill  two  weeks;  (128)  that  none  of 
ihis  brothers  was  dead ;  (134)  that  none  of  his  sisters  was 
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dead;  (138)  that  his  paternal  grandfather  was  killed  in  the 
army;  (140)  that  his  maternal  grandfather  was  killed  in  the 
army;  (143)  that  none  of  his  grandparents  or  uncles  or 
aunts  or  near  relatives  had  been  afflicted  with  inflammatory 
or  acute  rheumatism,  or  insanity,  or  epilepsy,  or  consump- 
tion or  other  tubercular  disease,  or  scrofula  or  cancer,  or 
with  any  other  constitutional  or  hereditary  disease,  or  com- 
mitted or  attempted  to  commit  suicide;  (157)  that  he 
thereby  affirmed  and  declared  that  the  answers  to  each  and 
all  of  such  questions,  and  also  those  made  to  the  medical  ex- 
aminer, were  true  and  correct,  and  that  no  intentional  omis- 
sion,concealment,  or  mental  reservation  had  been  made  of  any 
material  factor  circumstances  relating  to  his  past  or  present 
health,  habits,  or  condition,  or  to  his  family  history,  and  ho 
thereby  agreed  that  the  questions  and  answers  therein  con- 
tained should  form  a  part  of  his  contract  with  the  defend- 
ant. "  [Signed]  Ed  ward  Pion,  Applicant.  Witnessed :  H.  F. 
Gunn,  M.  D." 

The  defendant's  medical  examiner  reported  to  the  defend- 
ant, under  the  same  date,  to  the  effect  that,  after  carefully 
examining  the  applicant,  he  was  satisfied  that  the  applicant 
was  free  from  any  tendency  to  cough  or  difficulty  of  breath- 
ing, or  any  other  local  or  constitutional  disease  which  would 
naturally  affect  the  risk;  that  he  believed  the  applicant's  an- 
swers to  the  questions  mentioned  were  full  and  true;  that 
he  considered  him  a  first-class  risk,  and  recommended  him 
to  membership  in  the  company. 

The  certificate  of  insurance  issued  upon  such  application 
June  3,  1896,  omitting  marginal  and  head  declarations  and 
immaterial  parts,  is  as  follows,  to  wit:  "  In  consideration  of 
the  application  for  membership,  and  of  the  agreements  and 
statements  therein  contained,  and  of  the  statements,  repre- 
sentations, and  declarations  contained  in  the  medical  exam- 
ination paper  (in  so  f ar  as  .  .  .  material  to  the  contract)^ 
and  in  consideration,  also,  of  the  warranty  of  the  applicant 


Wis.]  august  TEEM,  1900.  465 

McGowan  v&  The  Supreme  Court  of  L  O.  F.  of  Toronto,  Canada. 

that  the  same,  being  material  to  the  risk,  are  in  all  respects 
true  and  correct,  and  in  consideration,  also,  of  the  provisions 
of  the  constitutions  and  laws  enacted  by  the  Supreme  Court 
of  the  Indepe^idejU  Order  of  Foresters^  and  of  any  and  of  all 
amendments  thereto  adopted  from  time  to  time  by  the  said 
The  Supreme  Courts  and  in  consideration,  also,  of  the  decla- 
rations and  promises  contained  in  the  obligation  taken  by 
initiates  in  subordinate  courts  (each  of  which,  the  said  appli- 
cation for  membership,  the  medical  examination  paper,  the 
constitutions  and  laws,  and  the  said  obligation,  are  hereby 
referred  to  by  the  parties  hereto  and  made  a  part  of  this 
contract),  and  upon  the  faith  and  credit  of  all  and  each  of 
which  agreements,  statements,  promises,  representations, 
provisions,  and  declarations,  and  in  consideration  of  the 
payment  by  the  applicant,  at  the  times  required,  of  any  and 
of  all  the  assessments,  dues,  fees,  capitation  tax,  and  fines 
required  by  the  said  constitutions  and  laws  to  be  paid  on 
account  hereof,  this  benefit  certificate  is  issued."  On  the 
back  of  such  certificate  the  applicant  thereby  expressly 
agreed,  in  writing,  to  the  conditions  of  the  benefit  certifi- 
cate therein  and  thereon,  and  that  he  was  bound  thereby; 
and  he  agreed  that  the  constitutions  and  laws,  as  well  as  the 
amendments  thereto  which  might  be  adopted  from  time  to 
time  by  such  company,  should  be  a  part  of  such  contract. 

Edward  Pion  died  February  9,  1898,  and  April  25,  1898, 
this  action  was  commenced  to  recover  such  insurance. 

Issue  being  joined,  and  trial  had,  the  jury  at  the  close 
thereof  returned  a  special  verdict  to  the  effect  (1)  that  Ed- 
ward Pion's  paternal  grandfather  died  at  the  age  of  fifty- 
five  years;  (2)  that  his  maternal  grandfather  died  at  the  age 
of  fifty  years;  (3)  that  his  father  died  at  the  age  of  sixty-one 
years;  (4)  that  Edward  Pion's  answer  as  to  the  age  at  which 
his  father  died  was  not  true  and  correct,  (6)  but  such  answer 
was  not  any  intentional  omission,  concealment,  or  mental 
reser\^ation  on  the  part  of  Edward  Pion;  (6)  that  Edward 
Vou  107—80 
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Pion's  father  was  ill  prior  to  his  death  about  six  weeks; 
(7)  that  his  answer  as  to  the  duration  of  his  father's  illness  was 
not  true  and  correct, *(8)  but  that  such  answer  was  not  aiyr 
intentional  omission,  concealment,  or  mental  reservation  on 
the  part  of  Edward  Pion;  (11)  that  Edward  Pion's  mother 
died  at  the  age  of  sixty-one  years;  (12)  that  his  answer  as  to 
the  age  at  which  his  mother  died  was  not  true  and  correct, 
(13)  but  that  such  answer  was  not  an  intentional  omission, 
concealment,  or  mental  reservation  on  the  part  of  Edward 
Pion;  (16)  that  Edward  Pion's  answer  as  to  the  cause  of 
his  mother's  death  was  not  true  and  correct,  (17)  but  that 
such  answer  was  not  any  intentional  omission,  concealment, 
or  mental  reservation  on  the  part  of  Edward  Pion;  (18)  that 
Edward  Pion's  answer  as  to  the  number  of  sisters  dead  was 
not  true  and  correct,  (19)  but  that  such  answer  was  not  an 
intentional  omission,  concealment,  or  mental  reservation  on 
the  part  of  Edward  Pion;  (20)  that  Edward  Pion's  answer 
as  to  the  number  of  brothers  dead  was  not  true  and  correct, 
(21)  but  that  such  answer  was  not  an  intentional  omission, 
concealment,  or  mental  reservation  on  the  part  of  Edward 
Pion;  (22)  that  Edward  Pion's  answer  that  he  was  in  good 
health  at  the  present  time  was  true  and  correct;  (25)  that 
Edward  Pion's  answer  that  he  had  never  had  pleurisy  and 
the  other  diseases  mentioned  was  true  and  correct;  (27)  that 
Edward  Pion's  answer  that  he  had  had  no  diseases  dnring 
the  last  five  years  for  which  he  needed  the  attendance  of  a 
physician  was  true  and  correct;  (29)  that  the  health  of  Ed- 
ward Pion's  father  was  good  previous  to  the  last  illness 
causing  his  death ;  (31)  that  the  plaintiff's  damages  were  as- 
sessed at  $2,235.66. 

From  the  judgment  entered  thereon  for  that  amount, 
with  costs,  the  defendant  brings  this  appeal. 

The  application  and  other  papers  mentioned,  together, 
constituted  the  contract  between  Edward  Pion  and  the  de- 
fendant.   Herhat  v.  Lowe^  65  Wis.  316,  320,  and  cases  there 
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cited.  Being  in  writing,  the  parties  were,  in  the  absence  of 
fraud  or  mistake,  conclusively  presumed  to  know  the  con- 
tents of  their  own  written  contract.  Id.;  Straker  v.  Phenix 
Ins.  Co,  101  Wis.  413,  421 ;  Ja^koioskai  v.  Illinois  S.  Co.  103 
Wis.  454;  N.  T.  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519.  Such 
written  contract  is,  of  course,  to  be  construed  by  the  court, 
in  so  far  as  construction  is  permissible.  In  construing  such 
contract  on  the  former  appeal  it  was  held  that  the  '*  answers 
of  the  insured,  in  his  application  for  insurance,  to  questions 
concerning  the  health,  death,  or  age  at  death,  of  his  ances- 
tors and  brothers  and  sisters,"  were  "  material,  as  a  matter 
of  law,"  and  that  it  was  *'  error  to  submit  the  question  of 
their  materiality  to  the  jury."  104  Wis.  173.  In  his  appli- 
•cation  for  such  insurance,  Edward  Pion  answered  that  his 
father  died  at  the  age  of  sixty-four,  after  an  illness  of  two . 
or  three  weeks.  Upon  the  last  trial  the  jury  found  that 
neither  of  such  answers  was  correct,  and  that  his  father  was 
ill  prior  to  his  death  about  six  weeks.  In  his  application  he 
stated  that  his  mother  died  at  the  age  of  fifty-eight,  of  in- 
flammation of  the  bowels.  Upon  the  last  trial  the  jury 
found  that  neither  of  such  answers  was  correct;  that  she 
•died  at  the  age  of  sixty-one  years,  and  not  of  inflammation 
of  the  bowels.  In  his  application  he  stated  that  none  of  his 
brothers  was  dead.  iJpon  the  last  trial  the  jury  found  that 
such  answer  was  untrue.  In  his  application  he  stated  that 
none  of  his  sisters  was  dead.  Upon  the  last  trial  the  jury 
found  that  such  answer  was  untrue;  and  the  undisputed 
evidence  is  that  it  was  untrue,  and  that  he  then  knew  that 
his  sister  Ella  was  dead,  and  that  he  had  attended  her  fu- 
neral. As  indicated,  Edward  Pion  in  and  by  his  application 
■affirmed  and  declared  that  the  several  answers  contained  in 
his  application  were  each  and  all  true  and  correct,  and 
therein  agreed  that  such  questions  and  answers  should  form 
a  part  of  his  contract  with  the  defendant.  The  certificate 
of  insurance  was  based  upon  such  application  and  medical 
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examination,  containing  such  agreements,  statements,  rep- 
resentations, and  declarations,  and  recited,  in  effect,  that  the 
same  was  issued  in  consideration  of  the  warranty  of  the  ap- 
plicant that  the  same,  being  material  to  the  risk,  were  ia 
ail  respects  true  and  correct,  and  was  issued  upon  the  faith 
and  credit  of  all  and  each  of  such  agreements,  statements^ 
promises,  representations,  provisions,  and  declarations. 

The  question  recurs  whether  a  judgment  can  be  main- 
tained,  based  upon  such  statements,  which  this  court  has  held 
to  be  material  to  the  risk,  and  which  the  jury  have  found  to- 
be  false.  The  theory  upon  which  it  is  sought  to  maintain: 
the  judgment  is  that  none  of  such  statements  were  warran- 
ties, but  that  each  was  a  mere  misrepresentation,  and,  al- 
though false  when  made,  yet,  as  found  by  the  jury,  each  of 
such  statements  was  so  made  without  any  "intentional 
omission,  concealment,  or  mental  reservation  on  the  part  of 
Edward  Pion."  Such  theory  is  sought  to  be  maintained  hy 
reason  of  the  fact  that  after  Edward  Pion  had,  in  his  appli- 
cation, affirmed  and  declared  that  his  answers  to  each  and 
all  of  such  questions,  and  those  made  to  the  medical  exam- 
iner, were  true  and  correct,  he  further  said,  "and  that  no 
intentional  omissiony  concealment,  or  mental  reservaiion  has- 
been  made  of  any  material  fact  or  circumstances  relating  to 
my  past  or  present  health,  habits,  of  condition,  or  to  my 
family  history."  This  relates  merely  to  some  "omission, 
concealment,  or  mental  reservation."  It  certainly  does  not 
mean  that  when  the  insured  made  a  false  statement  he 
merely  unintentionally  omitted  to  tell  the  truth,  or  that  he 
unintentionally  concealed  the  truth  by  stating  a  falsehood, 
or  that  he  had  some  mental  reservation  in  direct  conflict 
with  the  falsehood  stated.  It  may  well  apply  to  questions, 
not  answered,  as,  for  instance,  a  portion  of  question  65, 
which  reads:  "If  you  have  had  .  .  .  any  other  dis- 
eases, give  full  particulars  as  to  character,  date,  duration, 
and  whether  you  have  fully  recovered,  and  the  name  of  the- 
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physician  who  attended  you."  So  it  may  apply  to  the  an- 
4swer  given  to  question  No.  ^^^  fully  considered  on  the  former 
appeal.  104  Wis.  182,  184.  So  it  may  apply  to  the  answer 
to  the  114th  question, —  that  he  did  not  remember. 

The  language  quoted  is  not  equivalent  to  that  used  in  the 
-cases  relied  upon  by  counsel  for  the  plaintiflf.  Thus,  in  one 
of  the  cases  cited  the  language  of  the  contract  was  "  wilful 
misrepresentation,"  —  "fraudulent  concealment  or  design- 
•edly  untrue  statement."  Fowkea  v.  Manchester  dk  L,  Z.  A. 
<k  Z.  Asso,  3  Best  &  S.  917,  920.  In  another  the  language 
was  "  no  misrepresentation  or  suppression  of  known  facts." 
Anders  v.  Supreme  Lodge  K.  of  H,  bl^.  J.  Law,  176.  The 
same  language  was  used  in  Illinois  Jit.  B,  Soc.  v,  Winthrop^ 
^5  111.  53^7.  In  another  the  language  was  that  the  state- 
ments were  true  "  to  the  best  of  my  knowledge  and  belief." 
Clapp  V,  Massachusetts  B,  Asso.  146  Mass.  519,  520.  So  in 
the  case  in  this  court,  relied  upon,  the  language  in  the  con- 
tract was  "  so  far  as  the  same  are  known  to  the  applicant 
and  are  material  to  the  risk."  Redman  t>.  Hartford  F.  Ins. 
€o.  47  Wis.  89. 

No  such  qualifying  words  are  contained  in  the  contract  of 
insurance  in  the  case  at  bar.  On  the  contrary,  the  only  quali- 
fication relates  to  something  omitted,  concealed,  or  mentally 
reserved,  and  hence  not  expressed.  There  can  be  no  doubt 
but  that  such  positive  answers  to  such  direct  questions  con- 
stituted warranties.  This  would  have  been  so  even  without 
the  word  "  warranty  "  having  been  used  in  the  certificate. 
Neave  v.  Amtz,  56  Wis.  174;  Barnes  v.  Bums,  81  Wis.  235. 
But  here  the  express  warranty  constituted  a  part  of  the  con- 
sideration upon  which  the  certificate  was  issued.  Such  war- 
ranties were  absolutely  binding  upon  the  insured  and  those 
claiming  under  him.  Blumer  v.  Phoenix  Ins,  Co.  45  Wis. 
622;  S.  C.  48  Wis.  535;  Copp  v.  German  Am.  Ins.  Co.  51 
Wis.  637;  Baumgart  v.  Modem  Woodmen^  85  Wis.  546;  Boyle 
V.  N.  W.  M.  R.  Asso.  95  Wis.  312;  Straker  v.  Phenix  Ins.  Co. 
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101  Wis.  413,  418.  In  one  of  these  cases  it  was  held  that 
"  the  insurance  was  avoided  by  a  false  statement  in  such  ap- 
plication that  the  insured  had  never  had  a  certain  disease, 
although  he  never  knew. he  had  it,  and  his  death  resulted 
from  other  causes."  In  another  it  was  held  that  a  false  af- 
firmative answer  to  a  question  in  relation  to  the  health  of 
the  insured  avoided  the  contract  of  insurance,  "  even  though 
the  assured  believed  when  she  made  it  that  it  was  true." 
To  the  same  effect,  Armour  v.  TransaMantio  F.  Ins.  Co,  90 
K  T.  450;  Hartford  Z.  <&  A,  Lis.  Co.  v.  Gray,  91  III.  159; 
Dioigkt  V.  Germania  Z.  Ins.  Co,  103  N.  T.  341.  In  one  of 
these  cases  it  was  held,  in  Illinois,  that  "no  recovery  can 
be  had  upon  a  life  policy  of  insurance  which  is  obtained  by 
fraud  and  misrepresentation  on  the  part  of  the  assured  as  to 
material  facts  affecting  the  risk ;  and  the  age  of  his  parents 
at  their  death,  and  the  disease  of  which  they  died,  and  the 
fact  whether  the  brothers  and  sisters  of  the  assured  were  all 
living,  are  material,  and  must  be  truly  stated  in  the  applica- 
tion." But  it  is  unnecessary  to  multiply  authorities  on  the 
question. 

It  may  be  very  doubtful  whether  the  evidence  sustains 
the  twenty-second  finding  of  the  jury,  as  to  the  condition  of 
Edward  Pion's  health  at  the  time  of  procuring  the  insurance, 
or  the  twenty-ninth  finding  of  the  jury,  as  to  his  father's 
health  previous  to  his  last  illness.  But  the  views  expressed 
render  it  unnecessary  to  consider  either  of  those  questions. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  favor  of  the  defendant. 
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Pagal,  Respondent,  vs.  Niokbl,  Appellant. 

September  7— October  IS,  2900. 

Bills  and  notes:  Conditions:  Leases:  Contemporaneous  agreements:  *•'  On 

or  before  "  in  promissory  note, 

1.  A  lessor  gave  his  lessee  a  promissory  note  for  $100,  payable  **  on  or 

before  four  years  after  date,"  and  reciting  that  it  was  executed  as 
security  for  the  payment  of  $100  to  be  paid  by  the  conditions  of  a 
five  years'  lease  contemporaneously  executed,  and  was  to  become 
due  provided  the  lessor  sold  the  demised  premises,  otherwise  to  be 
void  and  of  no  valua  T)ie  lease' reserved  to  the  lessor  the  right  to 
sell,  and  in  such  case  the  lessor  was  to  notify  the  lessee  during  the 
months  of  February  and  March  of  such  sale,  pay  him  the  $100,  and 
allow  him  to  remain  in  posse&sion  until  the  January  following. 
The  lessor  sold  the  farm,  the  deed  being  made  subject  to  such  lease, 
the  lessor  conveying  to  her  grantee  her  share  of  the  crops.  The 
lessee's  possession  was  in  no  way  disturbed  or  interfered  with  by 
reason  of  the  deed.  Held,  that  construing  the  note  and  lease  to- 
gether the  manifest  purpose  was  merely  to  compensate  the  lessee 
for  loss  of  the  possession  of  the  premises  and  the  benefits  of  the 
lease.  The  lessee  was  therefore  not  entitled  to  judgment  on  the 
note  while  he  retained  such  possession  and  benefits. 

2.  A  note  payable  "  on  or  before "  a  certain  date,  while  it  gives  the 

maker  the  privilege  of  paying  at  any  time  before  that  date,  does 
not  give  the  holder  the  right  to  enforce  collection  before  that  time. 

Appeal  from  a  judgnient  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  E,  L.  i&  E.  E. 
Browne^  and  oral  argument  by  E,  E.  Browne. 

For  the  respondent  there  was  a  brief  by  McFarland  cfe 
Hanna^  and  oral  argument  by  C.  D.  McFarland. 

Cassoday,  0.  J.  This  action  was  commenced  in  justice's 
court  October  3, 1899,  to  recover  the  amount  alleged  to  be 
due  on  the  promissory  note  executed  by  the  defendants,  and 
in  the  words  and  figures  following,  to  wit: 

*'  $100.         Waupaca,  Wisconsin,  November  30th,  1898. 

"  On  or  before  four  years  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  Richard  Pagal^  at  Waupaca 
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County  National  Bank,  "Waupaca,  "Wisconsin,  one  hundred 
dollars,  with  interest  at  the  rate  of  no  per  cent,  per  annum. 
This  note  is  given  as  security  for  the  payment  of  one  hun- 
dred dollars,  provided  to  be  paid  by  the  conditions  of  a  cer- 
tain lease  given  Richard  Pagal  by  Ida  Dixon,  and  is  to  be- 
come due  provided  Ida  Dixon  sells  the  Terrio  farm  described 
in  said  lease;  otherwise  to  be  void  and  of  no  value. 

"Ida  Dixon. 
"Daniel  Nickel." 

The  defendant,  Nickd^  answered  by  way  of  a  general  de- 
nial. The  cause  having  been  taken  to  the  circuit  court  by 
appeal  and  there  retried,  that  court  at  the  close  of  the  evi- 
dence directed  a  verdict  in  favor  of  the  plaintiff  for  §100. 
From  the  judgment  entered  thereon  accordingly  for  that 
amount,  with  costs,  the  defendant  2>a72i(3Z  Nickd  appeals. 

It  appears  from  the  record  that  the  lease  from  Ida  Dixon 
to  the  plaintiff,  mentioned  in  the  note,  was  dated  and  exe- 
cuted on  the  same  day  as  the  note,  and  was  "  for  the  term 
of  five  years,  commencing "  on  that  day,  and  contained  a 
clause  expressly  reserving  to  Ida  Dixon  the  right  to  sell  the 
premises,  and  in  such  case  to  notify  the  plaintiff  during  the 
months  of  March  and  February  each  year  of  such  sale,  and 
in  such  case  to  pay  the  plaintiff  $100,  and  allow  him  to  re- 
main in  possession  of  such  farm  until  the  January  follow- 
ing such  notice,  and  the  plaintiff  was  to  have  the  privilege 
of  terminating  the  lease  by  giving  the  same  notice  and  pay- 
ing Ida  Dixon  $50, —  each  party  to  secure  the  other  for  such 
payment;  that  September  19,  1899,  Ida  Dixon  conveyed 
the  farm  to  Carl  Pagal  by  deed  reciting  a  consideration  of 
$3,100;  that  such  deed  was  therein  made  subject  to  the 
lease  after  January  1,  1900;  otherwise,  the  deed  stated  that 
the  land  was  free  and  clear  of  all  incumbrance. 

Pursuant  to  the  terms  of  the  lease,  the  plaintiff  worked 
the  farm  on  shares.  By  the  express  language  of  the  deed 
mentioned,  Ida  Dixon  transferred  her  share  of  the  crops 
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for  the  season  of  1899  to  her  grantee,  Carl  Pagal,  who  took 
the  farm  subject  to  the  lease  after  January  1,  1900.  There- 
upon Carl  Pagal  became  the  landlord,  and  the  plaintiff  his 
tenant,  under  and  by  virtue  of  the  lease.  The  lease  was 
not  terminated,  and  the  plaintiff's  possession  and  rights  as 
such  tenant  were  in  no  way  disturbed  or  interfered  with  by 
reason  of  such  deed.  To  determine  the  contract  between 
Ida  Dixon  and  the  plaintiff,  we  must  read  the  note  and  lease 
together,  as  constituting  one  paper  in  law.  Herhst  v.  Lowe^ 
^5  Wis.  316,  320.  In  and  by  the  lease  Ida  Dixon  reserved 
the  right  to  sell  the  premises;  that  is  to  say,  to  conve}^  the 
premises  and  the  possession  thereof,  free  and  discharged 
from  the  lease,  after  the  January  following  such  convey- 
ance. Unless  she  so  sold  and  conveyed,  the  note,  by  its 
terms,  was  never  to  become  due,  but  was  "  to  be  voii  and 
of  no  value."  The  $100  stipulated  to  be  paid  to  the  plaintiff 
by  the  lease  and  the  note  was  for  the  manifest  purpose  of 
compensating  him  for  the  loss  of  the  possession  of  the  prem- 
ises and  the  benefits  of  the  lease  in  case  of  such  sale  and 
conveyance.  Under  such  an  agreement  it  would  be  anoma- 
lous to  hold  that  the  plaintiff  was  entitled  to  the  $100  men- 
tioned, and  also  to  retain  the  possession  of  the  premises  and 
the  full  benefits  of  the  lease  for  the  full  term  of  five  years 
therein  stipulated.  And  yet  such  is  the  result  of  the  ruling 
of  the  trial  court. 

But,  even  with  such  a  construction,  still  the  demurrer  ore 
tenus  should  have  been  sustained.  The  action  was  com- 
menced within  a  year  after  the  date  of  the  note,  whereas 
the  note,  by  its  terms,  was  not  due  until  "on  or  before  four 
years  after  date,"  with  a  proviso  to  the  effect  that  it  should 
only  then  "  become  due  "  in  case  of  such  sale  of  the  farm. 
The  words  "  on  or  before  "  undoubtedly  gave  to  the  makers 
of  the  note  the  privilege  of  paying  at  any  time  before  the 
end  of  the  four  years,  but  they  did  not  give  the  holder  of 
the  note  the  riorht  to  enforce  collection  before  that  time. 
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Thus,  in  the  language  of  Cooley,  J.,  the  note  "is  payable 
certainly  and  at  all  events  on  a  day  particularly  named,  and 
at  that  time,  and  not  before,  payment  might  be  enforced 
against  the  maker.  .  .  .  True,  the  maker  may  pay  sooner 
if  he  shall  choose;  but  this  option,  if  exercised,  would  be  a 
payment  in  advance  of  the  legal  liability  to  pay,  and  noth- 
ing more."  3fattison  v,  Marks^  31  Mich.  423.  See,  also, 
Jordan  v.  Tate,  19  Ohio  St.  586;  Wilson  v.  Bickndl^  170 
Mass.  259,  and  cases  there  cited. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


MoFaeland,  Appellant,  vs.  Lindekugel,  Kespondent. 

September  8  —  October  IS,  1900, 

107         474 

114        150  Streets:  Easements:  Plats:  Estoppel:  Injunction, 

1  While  the  rule  is  general  that,  to  charge  a  municipality  with  obli- 
gations arising  from  the  use  of  dedicated  streets,  there  must  be  an 
acceptance  and  opening  or  use  equivalent  thereto,  a  different  rule 
prevails  when  the  contest  is  between  the  owner  of  a  plat,  who  has 
sold  lots  with  reference  thereto,  and  his  grantee. 

2.  A  grantor  of  defendant  laid  out  an  addition  to  an  unincorporated 
Tillage,  and  defendant  sold  plaintiff  two  lots  thereof,  all  the  con- 
veyances after  the  plat,  including  that  to  plaintiff,  being  made  by 
lots  and  blocks  according  to  the  plat.  The  streets  of  the  plat  were* 
by  an  order  of  the  •  town  board  duly  recorded,  declared  to  be  high- 
ways of  the  town,  but  after  that  time  were  never  opened,  traveled, 
or  worked.  After  plaintiff's  purchase  defendant  fenced  up  the 
street  in  front  of  plaintiff's  lots.  Held  that,  such  street  being  ap> 
purtenant  to  plaintiff's  lots,  the  owner  of  the  plat  and  his  successors 
in  estate  were  estopped  from  claiming  the  street  was  not  such; 
and  that  the  maintenance  of  such  fences  was  a  direct  invasion  of 
plaintiff's  rights,  which,  by  reason  of  such  estoppel,  defendant  could 
not  be  heard  to  justify. 

8.  In  such  case  the  fact  that,  after  the  commencement  of  the  suit  and 
before  trial,  the  defendant  removed  the  fence  cannot  affect  the 
plaintiff's  right  to  a  judgment  enjoining  the  maintenance  of  the 
fence,  otherwise  the  defendant  might  again  insist  upon  the  right 
to  replace  and  maintain  it. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wau* 
paca  county:  Cha8.  M.  Webb,  Circuit  Judge.     Reversed, 

This  is  an  action  in  equity  to  cause  the  removal  of  fences 
maintained  by  the  defendant  across  a  street  passing  plaint- 
iff's premises,  and  to  perpetually  enjoin  their  maintenance. 
The  land  is  located  in  the  unincorporated  village  of  Maniwa^ 
in  the  town  of  Little  Wolf,  Waupaca  county.  In  1876, 
William  Evans,  who  was  the  owner  thereof,  laid  out,  platted,, 
and  recorded  an  addition  consisting  of  four  blocks,  called 
Evans's  addition  to  the  village  of  Maniwa.  It  adjoined 
J.  M.  Eounds  &  Co.'s  addition  on  the  south,  and  the  streets 
running  north  and  south  through  the  two  additions  corre- 
spond and  bear  the  same  name.  Title  to  blocks  2  and  4 
came  to  defendant  in  1891.  Factory  street  runs  along  the 
east  margin  of  these  two  blocks.  In  1800  defendant  con- 
veyed lots  5  and  6,  block  4,  to  plaintiff.  These  lots  com- 
prise the  northeast  quarter  of  the  block,  and  abut  on  Factory 
street.  Block  2  is  immediately  north,  being  separated  from 
the  plaintiff's  premises  by  Third  street.  Defendant's  deed 
to  plaintiff  described  the  property  conveyed  as  "lots  5  and 
6  of  block  4  of  William  Evans's  addition  to  the  village  of 
Maniwa,  in  the  town  of  iSttle  Wolf."  Plaintiff  immedi- 
ately^ntered  into  possession,  and  built  a  residence  and  barn 
thereon.  Defendant  has  since  maintained  a  fence  across 
Factory  street,  at  the  south  line  of  block  2,  and  another 
across  the  same  street,  near  the  north  line.  These  fences 
constitute  the  alleged  nuisances.  The  case  was  tried  by  the 
court,  and  findings  made,  among  other  things,  that  Factory 
8treet*had  never  been  opened  or  worked ;  that,  by  reason  of 
the  obstruction  in  the  street,  plaintiff's  premises  were  less 
desirable  for  residence  purposes,  and  less  valuable  by  one 
or  two  hundred  dollars;  and  that  plaintiff's  injury  was  not 
different  in  kind  from  that  suffered  by  the  public  in  general. 
The  conclusions  were  that  plaintiff  was  not  entitled  to  re- 
lief; that  Factory  street  opposite  blocks  2  and  4  was  not  a 
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public  highway  when  plaintiff  purchased  his  lots;  and  that 
defendant  was  entitled  to  judgment.  Due  exceptions  to 
the  findings  were  filed,  and  from  the  judgment  entered  for 
defendant  the  plaintiff  has  appealed. 

O.  D.  MeFarland^  appellant,  in  person. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cate^  Lamoreux  <&  Park, 

Bardeen,  J.  Defendant's  deed  describes  the  property 
<jonveyed  to  plaintiff  as  certain  lots  in  a  given  block  of 
^'William  Evans's  addition  to  the  village  of  Maniwa."  At 
that  date  he  was  the  owner  of  the  two  blocks  of  the  addi- 
tion which  abutted  on  Factory  street.  The  land  was  platted 
by  Mr.  Evans,  the  owner,  in  1876,  and,  so  far  as  the  recortl 
discloses,  all  subsequent  conveyances  were  made  b}^  lots  and 
blocks  according  to  the  plat.  In  1880  the  town  of  Little 
Wolf,  acting  under  the  provisions  of  sec.  1224,  E.  S.  1878, 
made  and  recorded  an  order  declaring  the  streets  and  alleys 
shown  upon  the  Evans  plat  to  be  highways  of  the  town. 
Factory  street  at  that  time  had  never  been  formally  opened, 
and  the  court  found  that  that  portion  which  was  obstructed 
by  the  defendant's  fences  "  has  never,  since  it  was  declared 
a  highway  by  the  town  board,  been  opened,  traveliji,  or 
worked."  The  theory  upon  which  the  case  was  tried  and 
disposed  of  *was  that  the  street,  never  having  been  opened 
prior  to  plaintiff's  purchase,  never  became  a  public  highway, 
^nd  therefore  the  plaintiff  had  no  right  to  insist  upon  its 
being  opened.  It  is  possible  that  the  court  may  have  been 
misled  by  a  statement  contained  in  Mahler  v.  Brumder^  92 
Wis.  477.  It  is  there  said:  "The  law  is  well  settled  that, 
to  constitute  a  public  street  or  highway  by  dedication,  there 
must  not  only  be  an  absolute  dedication, —  a  setting  apart 
and  surrender  to  the  public  use  of  the  land  by  the  proprie- 
tors,—  but  there  must  be  an  acceptance  and  a  formal  open- 
ing thereof  by  the  proper  authorities,  or  a  use  equivalent  to 
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such  acceptance  and  opening."  This  is  undoubtedly  good 
law  in  a  case  where  the  contest  is  between  an  individual 
and  the  public  authorities.  The  rule  is  general  that,  to 
charge  a  municipality  with  obligations  arising  from  the  use 
of  dedicated  streets,  there  must  be  an  acceptance  and  open- 
ing or  use  equivalent  thereto.  But  when  the  contest  is  be- 
tween the  owner  of  a  plat  who  has  sold  lots  with  reference 
thereto  and  his  grantee  a  different  rule  prevails.  Thus,  it 
was  said  in  Donohoo  v.  Murray ^  62  Wis.  100:  "When  land 
is  so  divided  into  lots,  and  a  plat  made,  and  the  lots  and 
streets  marked  thereon,  and  the  owner  sells  a  lot  so  desig- 
nated on  the  plat,  and  for  a  consideration  evidently  aflfected 
by  its  situation  as  a  lot  on  a  public  street,  he  is  estopped 
from  depriving  the  purchaser  of  the  use  of  the  street.  He, 
at  least,  has  an  easement  in  such  street  to  be  enjoyed  in 
connection  with  the  lot,  of  which  the  grantor  cannot  deprive 
him,  whether  the  public  have  an  easement  therein  as  a  pub- 
lic highway  or  not."  This  rule  is  of  universal  application, 
as  will  be  seen  by  reference  to  the  following  authorities: 
Ddbson  V.  Ilohenadel^  148  Pa.  St.  367;  MoLemore  v.  McNdey^ 
56  Mo.  App.  556;  Lord  v.  Atkins,  138  N.  Y.  184;  Wilson  v. 
Acree^  97  Tenn.  378;  Indianapolis  v.  Kingshxiry,  101  Ind. 
200;  Wolfe  v.  Sidliva/n,  133  Ind.  331;  Bartlett  v.  Bangtyry 
67  Me.  460;  Bissell  v.  N,  T.  C,  R,  Co.  23  N.  Y.  62;  Fox  v. 
Union  S,  Refinery,  109  Mass.  292;  Lennig  v.  Ocean  City 
Asso.  41  N.  J.  Eq.  606 ;  Baltimore  v.  Frick,  82  Md.  77. 

Some  few  of  the  cases  put  the  right  of  the  grantee  upon  the 
ground  that  there  is  an  implied  covenant  to  the  use  of  the 
street,  but  the  great  majority,  and  with  the  better  reason, 
base  it  upon  the  ground  of  estoppel  in  pais.  See  Herman, 
Estoppel,  §  1147.  Whether  the  public  have  ever  accepted 
its  use  as  a  street  or  not  cannot  affect  the  matter  as  between 
grantor  and  grantee.  Bissell  v.  N,  Y.  C  R.  Co.,  supra; 
Bartlett  v.  Bangor,  67  Me.  460.  Some  of  the  cases  go  to 
the  extent  of  holding  that  this  rule  applies  to  aU  of  the 
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streets  shown  on  the  plat.  QuicksaU  v,  PhiUidelphiay  177 
Pa.  St.  301.  But  in  this  case  it  is  not  deemed  necessary  to 
go  to  that  extent.  The  case  of  Mahler  v.  Brumder,  92  Wis. 
477,  holds,  in  effect,  that,  in  so  far  as  the  streets  on  the 
plat  are  appurtenant  to  the  lot  conveyed,  the  making  and 
filing  of  the  plat,  and  subsequent  conveyances  of  lots  with 
reference  thereto,  gives  the  grantee  a  right  to  the  use  of 
such  streets.  The  logic  of  the  decision  is  that,  in  so  far  as 
such  streets  and  ways  are  appurtenant  to  the  lot  conveyed, 
the  owner  of  the  plat  or  his  successor  in  estate  is  estopped 
from  claiming  that  such  streets  and  ways  are  not  such. 
Factory  street,  as  delineated  on  the  map,  passed  plaintiff's 
premises,  leading  northward  to  a  settled  portion  of  Rounds's 
addition.  It  was  clearly  appurtenant  and  of  value  to  the 
plaintiff's  lots,  as  furnishing  a  direct  means  of  communica- 
tion with  his  neighbors.  The  maintenance  of  these  fences 
across  the  street  was  a  direct  invasion  of  plaintiff's  rights, 
and  the  defendant  cannot  be  heard  to  justify  it,  because  he 
is  estopped  by  his  deed.  The  plaintiff  is  not  seeking  to 
vindicate  the  rights  of  the  public,  but  is  enforcing  an  indi- 
vidual right,  resulting  from  the  acts  of  his  grantors  in  plat- 
ting the  property  and  selling  lots  with  reference  thereto. 
In  that  view,  the  judgment  of  the  court  below  was  wrong. 

A  suggestion  is  made  by  defendant's  counsel  that  after 
the  suit  was  commenced,  and  before  trial,  defendant  had 
sold  lots  in  block  2,  and  had  removed  the  fences.  This  can- 
not affect  plaintiff's  right  to  a  judgment,  as  the  defendant 
might  again  insist  upon  the  right  to  replace  and  maintain 
the  obstruction. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  plaintiff  according  to  the  prayer  of  his 
<;omplaint. 


Vis.] 
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Ford,  Respondent,  vs.  Schliessman,  Appellant. 

September  8  — .  October  IfS,  1900,    ' 

"Trespass:  Instructions  to  jury:  Evidence:  Possession  of  dwelling  by  wife 

in  husband's  absence:  Damages. 

1.  Id  an  action  for  unlawfully  trespassing  upon  and  entering  the  prem- 
ises and  dwelling  house  occup  ied  by  plaintiff,  it  appeared,  among 
other  things,  that  the  house  belonged  to  plaintiff's  husband:  that 
in  the  night  time,  during  his  absence,  and  without  plaintiff's  con- 
sent and  against  her  protest,  defendant  entered  the  house  through 
the  back  door  and  began  fussing  with  his  clothes;  that  defendant 
said  nothing  while  in  the  house,  but  walked  up  to  the  bedroom 
door;  that  on  plaintiff's  ordering  him  out,  he  passed  through  the 
house  and  went  out  of  the  front  door.  Held,  that  plaintiff,  being 
at  the  time  in  the  exclusive  possession  of  the  dwelling  house  and 
premises  as  against  the  defendant,  might  recover  such  damages  as 
she  sustained  by  reason  of  such  invasion  of  her  possession  and 
rights,  even  though  the  evidence  was  insufficient  to  show  any  di- 
rect assault  upon  the  plaintiff,  or  any  attempt  to  have  carnal  inter- 
course with  her. 

^  The  plaintiff  in  such  case  is  not  entitled  to  recover  any  damages  to 
the  premises,  that  being  a  matter  between  the  owner  of  the  house 
and  the  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
•county:  R.  G.  Siebecker,  Circuit  Judge.     Remrsed, 

For  the  appellant  there  was  a  brief  by  IF.  S.  Stroud  and 
Daniel  H,  Grady ^  and  oral  argument  by  Mr.  Grady, 

J.  H.  Rogers^  for  the  respondent. 

Cassoday,  0.  J.  This  action  was  commenced  December 
8,1896,  to  recover  damages  for  unlawfully  trespassing  upon 
and  entering  the  premises  and  dwelling  house  occupied  by 
the  plaintiff  and  her  four  children  late  on  the  evening  of 
May  9,  1896,  and  making  indecent  demonstrations  towards 
"the  plaintiff,  and  thereby  intentionally  putting  her  in  great 
fear  and  frightening  her,  and  causing  her  great  pain,  suffer- 
ing, mental  anguish,  humiliation,  and  mortification.     The 
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complaint  also  alleges  that  the  defendant  was  at  the  plaint- 
iff's hoase  each  of  the  two  previous  evenings,  and  on  one  of 
those  evenings  procured  of  th^  plaintifiF  a  match  with  which 
to  light  his  pipe.  The  answer  admits  being  at  the  plaintiflf's- 
house  on  the  night  in  question,  and  also  being  there  and 
getting  a  match  prior  to  that  night,  but  otherwise  denies 
eaeh  and  every  allegation  of  the  complaint.  At  the  close 
of  the  last  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiflF,  and  assessed  her  damages  at  $400.  From  the  judg- 
ment entered  thereon  for  that  amount  and  taxable  costs,  the 
defendant  brings  this  appeal. 

It  appears  that  the  plaintiff  lived  in  the  southwestern  por- 
tion of  the  village  of  Rio,  and  the  defendant  kept  a  hotel 
in  the  eastern  portion  of  the  village,  about  eighty  rods  dis- 
tant. They  were  unacquainted  until  the  night  before  the 
transaction  complained  of.  Between  8  and  9  o'clock  of  that 
first  evening  the  defendant  was  at  the  plaintiff's  house,  and 
called  her  by  name,  and  introduced  himself,  and  asked  her 
for  a  match  to  light  his  pipe ;  and  after  lighting  it  he  sat 
in  the  house  for  two  or  three  minutes,  and  then  left,  about 
the  time  the  plaintiff's  sister  came  in. 

The  defendant  testified  to  the  effect  that  he  had  been  un- 
well, and  his  physician  had  advised  him  to  walk  for  exercise ; 
that  some  time  after  8  o'clock  of  the  next  night  (Saturday) 
after  getting  the  match,  he  started  out  to  take  the  same 
walk  as  the  night  before;  that  the  plaintiff's  house  was  near 
the  end  of  the  walk ;  that  from  necessity  he  went  into  the 
water-closet  on  the  plaintiff's  premises;  that  when  he  came 
out  he  saw  a  little  boy  right  there  in  the  shanty,  and  «poke 
to  him,  and  said,  "  Good  evening.  Bub,"  as  he  wished  to 
show  himself  to  be  a  man,  and  not  a  tramp;  that  the  first 
he  heard  or  saw  of  the  plaintiff  that  evening  was  when  Mr. 
Spaulding  and  Mr.  Graves  came  out;  that  he  was  then  in 
the  shanty,  and  she  was  in  the  room  in  the  other  side  of  the 
house,  and  she  said  "  Get  out  here,  get  out  here,"  and  thai 
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he  then  went  right  through  the  house,  without  saying  or 
doing  anything  to  her  or  attempting  to  go  into  the  bedroom ; 
that  he  did  not  remain  in  the  house  for  any  space  of  time, 
but  went  right  through  the  house  and  out  the  front  door, 
and  there  found  Mr.  Spaulding  and  Mr.  Graves,  who  took 
hold  of  him,  and  he  told  them  to  keep  away  from  him,  as 
he  had  done  nothing  wrong,  and  did  not  calculate  to.  On 
cross-examination  he  further  testified  to  the  effect  that  he 
remained  just  outside  the  kitchen  —  only  a  step  or  two  from 
the  kitchen  —  some  minutes;  that  while  he  was  there  Mr. 
Spaulding  and  Mr.  Graves  came  there  to  the  door  and  asked 
him  what  he  had  to  do  there,  and  he  said  he  did  no  harm ; 
and  that  he  did  not  hear  them  make  any  noise,  except  that. 
Mr.  Spaulding  and  Mr.  Graves  both  testified  to  the  effect 
that  they  lived  near  the  plaintiff;  that  about  10  o'clock  of 
the  night  in  question  they  were  told  that  the  defendant  was 
at  the  plaintiff's  house;  that  they  at  once  went  there,  and 
went  around  to  the  back  side  of  the  house,  to  the  east 
kitchen  door;  that  the  inside  door  was  open,  but  that  there 
was  a  screen  door  that  was  shut;  that  they  saw  no  one  in 
the  back  room ;  that  thereupon  one  of  them  took  a  stick  of 
wood  and  rapped  on  the  side  of  the  shanty,  and  told  the 
defendant  to  get  out,  that  just  at  that  time  some  one  "hol- 
lered "  that  the  defendant  was  going  out  the  front  way ;  and 
that  they  thereupon  went  around  to  the  frontdoor,  and  met 
the  defendant  there.  The  plaintiff  testified  to  the  effect 
that,  the  first  she  saw  of  the  defendant  on  the  night  in  ques- 
tion, he  was  at  the  back  door  of  her  kitchen,  when  she  went 
out  to  close  it  to  go  to  bed ;  that  she  then  saw  he  was  coming 
right  up  to  the  door, —  had  his  hand  on  the  door,  coming  into 
the  house;  that  when  he  heard  her  he  asked  if  he  could  come 
in ;  that  she  answered,  "  No,  sir ; "  that  he  came  right  in, 
and  "began  fussing  with  his  clothes;"  that  it  frightened 
her,  and  she  ran  out  of  the  front  door  and  met  Mrs.  Graves 

and  Millie  Spaulding;  that  they  called  Mr.  Spaulding  and 
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Mr.  Graves,  and  they  came  and  went  around  to  the  back 
side  of  the  house,  as  she  supposed ;  that  during  that  time 
the  defendant  had  been  in  the  kitchen, —  long  enough  for 
the  men  to  come  over  and  get  around  to  the  back  door;  that 
the  defendant  then  came  into  the  house  and  went  into  the 
bedroom  door;  that  she  then  told  him  to  come  back  and  go 
out;  that  he  then  passed  through  the  house  and  went  out 
the  front  door,  and  the  men  took  him  away;  that  the  de- 
fendant did  not  say  anything  while  in  the  house;  that  he 
had  no  chance  to  say  anything,  as  she  ran  through  to  the 
front  door;  that  all  four  of  her  children  were  in  bed,  but 
the  oldest  boy  was  not  asleep  yet;  that  such  conduct  of  the 
defendant  frightened  her  badly,  and  the  effects  of  the  fright 
continued  for  several  weeks,  so  that  she  could  not  sleep 
nights;  that  her  husband  was  in  Madison  at  the  time,  and 
had  been  for  about  six  weeks;  that  the  night  the  defend- 
ant got  the  match  he  said  nothing  out  of  the  way  to  her; 
that  she  did  not  know  but  he  was  drunk,  or  something  of 
that  kind;  that  the  door  from  the  kitchen  into  the  upright 
part  of  the  house  was  quite  close  to  the  door  entering  the 
kitchen  from  the  outside, —  only  a  step  between  them ;  that 
after  she  ran  from  the  kitchen  to  the  front  door,  as  stated, 
the  defendant  went  back  into  the  kitchen,  and  remained 
there  until  after  Mrs.  Graves  and  Millie  Spaulding  came, 
and  the  men  came;  that  he  did  not  come  into  the  upright 
part  of  the  house  until  after  the  men  came,  and  that  she  did 
not  order  him  out  until  after  he  came  into  the  upright  part 
of  the  house;  that  as  the  defendant  went  through  the  bouse 
he  did  not  say  a  word  to  the  plaintiff, —  he  had  no  chance, 
as  there  was  company  present;  that  when  he  came  in,  and 
before  she  ran  to  the  front  door,  "  he  began  fussing  with  his 
clothes, —  fussing  with  his  pants." 

The  important  question  in  this  case  is  whether  the  evi- 
dence thus  summarized  is  sufficient  to  support  the  verdict 
rendered.    The  plaintiff,  having  obtained  a  verdict,  is  of 
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course  entitled  to  as  favorable  a  construction  of  such  evi- 
dence as  it  will  legitimately  bear.  Still  we  are  not  to  lose 
sight  of  the  nature  of  the  action,  and  the  principles  of  law 
applicable. 

The  court  properly  charged  the  jury  to  the  effect  that 
there  was  no  question  in  this  case  as  to  any  damage  to  the 
premises, —  the  house  and  lot, —  and  that  they  had  nothing 
to  consider  in  that  respect;  that  that  was  a  matter  between 
the  owner  of  the  house  and  lot  and  the  defendant,  so  they 
could  not  give  any  damages  upon  that  ground  in  this  case. 

There  is  no  pretense  that  the  defendant  ever  touched  the 
plaintiflF,  or  that  there  was  any  physical  contact  between 
them.  The  defendant  contends  that  the  plaintiflf  cannot  re- 
cover damages  for  mere  fright  and  mental  disturbance,  and 
that  the  evidence  shows  nothing  more.  It  seems  to  be  well 
settled  that  damages  arising  from  mere  sudden  terror,  un- 
accompanied by  any  actual  physical  injury,  but  occasioning 
,  a  nervous  or  mental  shock,  cannot  be  considered  a  conse- 
quence which  in  the  ordinary  course  of  things  would  flow 
from  mere  negligence.  Victorian  H.  ComirCra  v.  Co^dtas^  13 
App.  Cas.  225 ;  Spade  v.  L,  <&  B,  B,  Co,  168  Mass.  285 ;  S.  C.  1 Y2 
Mass.  488;  Smith  v.  Postal  T.  G.  Co.  174  Mass.  576;  Mitchell 
t?.  Rochester  R.  Co.  151  N.  Y.  107.  The  same  rule  has  been 
applied  by  this  court  to  an  action  for  damages  for  mental 
distress  alone,  caused  by  negligent  delay  in  delivering  a 
telegram.  Simim-erfield  v.  W.  U.  Tel.  Co.  87  Wis.  1.  It  was 
there  properly  said  by  my  brother  Winslow,  in  respect  to 
cases  relied  upon  as  holding  a  contrary  rule,  "that  there 
was  in  all  of  th^fn  the  element  of  injury  or  discomfort  to 
the  person  resulting  either  from  actual  or  threatened  force." 
Id.  p.  12.  Several  exceptions  to  such  rule  were  mentioned 
in  that  case.  None  of  the  exceptions  pointed  out  in  that 
•case  was  present  in  the  more  recent  case  of  Gatzow  v.  Buen- 
ing^  106  Wis.  19,  20,  where  the  opinion  was  written  by  my 
^brother  Marshall.     It  is  said  by  a  learned  author  that  "  it 
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was  early  settled  that  substantial  damages  might  be  recov- 
ered in  a  class  of  torts  where  the  only  injury  suffered  is 
mental,  namely,  in  cases  of  assault  without  physical  con- 
tact." 1  Sedg.  Meas.  Dam.  (8th  ed.),  §  43.  The  cases  cited 
support  the  text.  I.  De  S,  v.  W  De  S.  Year  Book,  Lib.  Ass. 
fol.  99,  pi.  60;  S.  C.A  Ames,  Cases  on  Torts,  1;  Tombs  v. 
Painter^  13  East,  1;  Mortin  v.  Slkoppee^  8  Car.  &  P.  373; 
Stephens  v.  Myers,  4  Car.  &  P.  349 ;  Lewis  v.  Hoover,  3  Blackf . 
407;  Handy  v.  Johnson,  5  Md.  450,  465;  Goddard  v.  G,  T, 
Ji.  Co.  57  Me.  202;  Beach  v.  Hancock,  27  N.  H.  223;  Leach 
V.  Leach,  11  Tex.  Civ.  App.  699.  As  stated  by  Tindal,  C.  J., 
in  one  of  the  cases  cited :  "  It  is  not  every  threat,  when  thero 
is  no  actual  personal  violence,  that  constitutes  an  assault. 
There  must,  in  all  cases,  be  the  means  of  carrying  the  threat 
into  eflFect."  Step/iens  v.  Myers,  supra.  The  nature  of  such 
action  has  usually  been  trespass  vi  et  arrnis.  The  theory 
upon  which  such  actions  have  been  sustained  is  the  same  as 
in  actions  of  false  imprisonment,  where  the  plaintiflf,  with- 
out being  touched  by  the  defendant,  has  been  allowed  ta 
recover  substantial  damages,  though  physically  he  suffered 
no  actual  detriment.  1  Sedg.  Meas.  Dam.  (8th  ed.),  §  43, 
and  cases  there  cited.  A  direct  assault  upon  an  individual, 
as  well  as  such  imprisonment,  invades  the  personal  liberty 
and  rights  of  the  individual  assaulted,  and  hence  comes 
within  the  exceptions  mentioned  in  the  Sunnmerjield  Case, 
suj/ra. 

One  difHcultv  with  the  case  at  bar  is  that  the  evidence  ia 
insufficient  to  sustain  a  verdict  that  the  defendant  made 
any  direct  assault  upon  the  plaintiff,  or  atfy  attempt  to  have 
carnal  intercourse  with  her.  True,  the  time  and  manner  of 
his  coming  were  well  calculated  to  excite  suspicion  as  to  his 
purpose  in  entering  the  house  as  he  did.  But  verdicts  must 
be  based  upon  evidence,  and  not  mere  suspicion.  The  case 
was  manifestly  submitted  to  the  jury,  and  punitory  damages 
authorized,  on  the  theory  that  the  evidence  was  sufficient  to 
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authorize  the  jury  to  find  that  the  defendant  entered  the 
house  and  made  a  direct  assault  upon  the  plaintiff  for  the 
purpose  of  having  carnal  connection  with  her,  whereas,  in 
our  judgment,  the  evidence  is  insufficient  to  support  such 
verdict.  In  other  words,  there  has,  in  our  judgment,  been  a 
mistrial. 

But  it  does  not  follow  that  the  plaintiff  can  recover  noth- 
ing. The  plaintiff's  husband  was  absent.  During  his  ab- 
sence she  was  the  head  of  the  family  and  in  possession  of 
the  household.  The  defendant  was  a  stranger,  and  had  no 
right  to  go  into  the  house  without  her  consent.  He  not  only 
went  into  the  kitchen  without  her  knowledge  or 'consent, ' 
but  against  her  protest.  So  he  went  through  the  house 
against  her  protest.  True,  the  house  belonged  to  the  hus- 
band, but  the  possession  for  the  time  being  was  hers.  Thus, 
in  a  case  in  Vermont:  "The  plaintiff  gave  lessons  in  music 
one  day  in  each  week  to  the  defendant's  daughters,  and  lodged 
at  his  house  overnight.  A  private  lodging  room  was  assigned 
her  by  the  defendant  and  his  wife.  On  one  occasion,  at  mid- 
night, the  defendant  stealthily  came  into  the  room  where  the 
plaintiff  was  sleeping,  sat  down  upon  her  bed,  leaned  over  her 
person,  and  made  repeated  solicitations  to  her  for  sexual  inti- 
macy, which  she  repelled.  Ileld^  that  the  plaintiff's  right 
to  her  private  sleeping  room  during  the  night  was  exclusive^ 
and  that  trespass  quare  dausum  will  lie  against  the  defend- 
ant. Sitting  on  her  bed,  leaning  over  her  person,  etc.,  under 
the  circumstances  was  an  assault."  Newdl  v.  Whitcher^  53 
Vt.  589.  In  that  case  there  was  a  verdict  for  $225,  of  which 
$100  was  for  exemplary  damages,  and  the  same  was  sus- 
tained. But  in  that  case  there  was  a  direct  assault  upon 
the  plaintiff  for  the  purpose  of  having  carnal  intercourse 
with  her.  In  the  case  at  bar  we  must  hold  that  the  plaint- 
iff was  at  the  time  in  the  exclusive  possession  of  the  dwell- 
ing house  and  premises,  as  against  the  defendant;  and,  upon 
the  evidence  in  the  record,-  she  has  the  right  to  recover  such 
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damages  as  she  has  sustained  by  reason  of  sach  invasion  of 
her  possession  and  rights. 

Other  errors  are  assigned,  but  it  is  unnecessary  to  consider 
them,  as  they  are  not  likely  to  arise  upon  a  new  trial. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


HoBEBTS,  Appellant,  vs.  Von  Briesen,  Eespondent.  ^ 

September  10  —  Oddber  l£y  1900, 
Surface  water:  Drains:  Easements:  Prescription, 

1.  In  an  action  to  restrain  the  obstructing  or  interfering  with  a  ditch 

running  across  defendant's  land,  in  and  through  which  surface 
water  from  plaintiff's  lots  had  been  accustomed  to  flow  for  many 
years,  and  to  compel  the  removal  from  such  ditch  of  obstructions 
placed  therein  by  defendant,  the  complaint  alleged,  among  other 
things,  that  the  ditch  was  from  one  to  three  feet  deep  and  from 
three  to  five  feet  wide,  and  was  dug  fifty  years  before  by  plaintiff*s 
grantor;  that  it  had  been  used  continuously,  openly,  notoriously* 
uninterruptedly,  and  adversely  to,  and  with  the  knowledge  and 
acquiescence  of,  the  defendant  and  those  under  whom  she  claimed 
title,  for  such  period;  tliat  such  ditch  had  been  used  and  enjoyed 
by  the  plaintiff  personally  In  draining  his  premises  continuously 
for  thirty  years;  that  for  twenty-six  years  the  city  authorities  had 
maintained  substantial  culverts  over  such  ditch  at  points  where  it 
crossed  principal  streets  of  the  city,  and  that  defendant  had  placed 
obstructions  in  such  ditch  at  points  where  it  crossed  her  premises, 
thereby  causing  the  surface  water  flowing  therein  to  back  up 
and  overflow  plaintifiTs  premises,  to  his  damage.  Held,  that  the 
complaint  stated  a  good  cause  of  action. 

2.  The  owner  of  land  may,  by  draining  such  land  of  surface  and  other 

water  hy  an  artificial  way  onto  or  through  the  land  of  another, 
openly,  continuously,  adversely,  and  with  the  consent  of  such  other, 
for  a  period  of  twenty  years,  acquire  an  easement  in  the  latter's 
land  for  a  continuance  of  such  drainage. 

Appeai.  from  an  order  of  the  circuit  court  for  Columbia 
county :  K.  G.  Siebecker,  Circuit  Judge,     lieversed. 
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For  the  appellant  there  was  a  brief  by  Pavl  D,  Durant 
and  jE  K  Brossard,  and  oral  argument  by  Mr,  Brassard. 

For  the  respondent  there  was  a  brief  by  Janes  cfe  Stevens, 
and  oral  argument  by  ^.  Bay  Steve?is. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint  in  an  action  to  restrain  the 
defendant  from  obstructing  or  interfering  with  a  ditch  on 
her  land,  in  and  through  which  water  from  the  plaintiff's 
lots  (described)  had  been  accustomed  to  flow  for  many  years, 
and  to  compel  the  defendant  to  remove  from  such  ditch, 
sand,  earth,  and  other  obstructions  which  she  had  placed 
therein,  and  for  damages. 

The  complaint  alleges,  in  effect,  that  several  of  the  streets 
in  the  city  of  Columbus  run  northeasterly  and  southwest- 
erly, and  that  they  are  crossed  by  other  streets  at  right  an- 
gles, running  northwesterly  and  southeasterly;  that  the 
plaintiff  has  for  thirty  years  owned  two  lots  in  block  4, 
Newcomb's  addition;  that  the  next  block  to  that  on  the 
northeast  is  block  No.  3  of  Newcomb's  addition,  and  that 
the  next  block  to  that  on  the  northeast  is  block  No.  1  of 
Birdsey's  addition,  and  that  the  defendant  owns  four  lots  in 
that  addition;  that  most  of  the  land  embraced  in  those  three 
blocks  was,  in  its  natural  state,  low,  springy,  wet,  and 
marshy,  and  furnished  drainage  for  the  higher  ground  lying 
to  the  northwest  and  the  southeast  of  it;  that  such  low, 
wet,  and  marshy  ground  extended  from  the  street  next 
southwest  of  the  plaintiff's  lots  to  the  Crawfish  river,  fifty 
rods  northeast  of  the  defendant's  lots;  that  such  low,  wet, 
marshy  tract  had  and  has  a  gradual  and  easy  slope  and  fall 
from  the  street  next  southwest  of  the  plaintiff's  lots  in  a 
northeasterly  direction  to  the  river;  that  in  1850  the  owner 
of  said  blocks  3  and  i  in  Newcomb's  addition  cut  and  dug  a 
ditch  and  open  drain  across  said  blocks,  and  on  or  near  the 
center  line  thereof,  from  the  street  next  west  of  the  plaint- 
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iflTs  lots  to  block  1  in  Birdsey's  addition,  and  that  said  ditch 
and  open  drain  was  cat  and  extended  across  the  plaintiff's 
lots  through  and  over  two  of  the  defendant's  lots  in  that  block, 
and  on  to  the  Crawfish  river,  and  has  ever  since  existed  and 
been  maintained;  that  such  ditch  is  practically  straight,  and 
is  from  one  to  three  feet  deep  and  from  three  to  five  feet  wide, 
and  at  all  times  since  1850  the  ditch  has  afforded  a  ready  pas- 
sage and  flow  for  water,  and  that  during  all  of  that  time 
water  has  flowed  through  the  ditch,  with  the  exception 
therein  mentioned  and  complained  of;  that  the  ditch  was 
cut  and  dug,  and  has  always-been  maintained  and  kept  open 
and  used,  to  drain  said  blocks  3  and  4  and  the  adjoining 
streets,  and  to  carry  off  the  surface  water  that  came  upon 
them,  and  the  water  tliat  percolated  thrdugh  the  soil;  that 
in  1870,  when  the  plaintiff  went  into  possession  of  his  prem- 
ises, a  dwelling  house,  with  a  cellar,  stood  thereon;  that  a 
drain  or  blind  ditch  then  connected  the  bottom  of  the  cel- 
lar with  the  ditch  on  the  premises,  and  carried  into  the 
ditch  all  the  water  that  found  its  way  into  the  cellar,  and 
completely  drained  the  same,  and  made  it  dry  and  service- 
able; that  the  dwelling,  cellar,  drain,  and  ditch  had  long  ex- 
isted and  been  maintained  when  the  plaintiff  went  into  pos- 
session in  1870,  and  have  ever  since  been  maintained,  used, 
and  enjoyed  by  the  plaintiff;  that  the  plaintiff  has  used  the 
ditch,  and  the  whole  thereof,  and  particularly  the  portion 
thereof  on  and  across  the  defendant's  lots,  continuously  and 
without  interruption,  for  thirty  years,  to  drain  his  lots  and 
the  cellar  to  his  dwelling  thereon,  and  to  carry  off  the  sur- 
face water  that  fell  or  flowed  upon  his  lots,  and  that  his  pred- 
ecessors in  ownership  had  so  used  and  enjoyed  such  right 
across  the  defendant's  lots  for  more  than  twenty  years  prior 
to  the  date  when  the  plaintiff  became  the  owner  of  the  lots; 
that  such  use  and  enjoyment  by  the  plaintiff,  and  those 
tinder  whom  he  claims  title,  of  such  ditch,  and  the  right  of 
flowage  of  waters  in  the  same  across  the  defendant's  prem- 


'Wis.]  august  TERM,  1900.  489 

Roberts  ■n,  Von  Briesen.. 

ises  daring  all  of  said  time,  and  for  fifty  years,  was  contin- 
uous, uninterrupted,  open,  notorious,  adverse  to,  and  with 
the  knowledge  of,  and  acquiesced  in  by,  the  defendant  and 
those  under  whom  she  claims  title  to  her  said  premises,  and 
that  such  use  and  enjoyment  by  the  plaintiff  personally  has 
existed  and  continued  thirty  years;  that  the  city  since  1874, 
and  the  town  previously,  maintained  substantial  culverts 
and  bridges  over  said  ditch  on  three  of  the  streets  of  the 
<;ity,  and  from  year  to  year  exercised  the  right,  without  ob- 
jection from  the  defendant  or  those  under  whom  she  claims 
title  thereto,  and  with  their  acquiescence,  of  going  onto  said 
premises  to  clean  said  ditch  and  to  remove  obstructions 
therefrom,  to  the  end  that  waters  coming  in  the  ditch  from 
said  blocks  3  and  4,  and  from  the  streets  of  the  city,  and 
from  higher  places,  might  have  a  free  and  uninterrupted 
flow  through  said  ditch  and  over  and  across  the  defendant's 
premises  to  the  Crawfish  river;  that  during  November,  1899, 
the  defendant  hauled  and  dumped  large  quantities  of  sand 
and  earth  in  said  ditch  upon  her  premises,  and  filled  the 
same,  and  completely  plugged  the  lower  and  northeast  open- 
ing of  the  culvert  at  the  street  line  immediately  southwest 
of  her  lots,  and  completely  stopped  the  flow  of  water  from 
the  plaintiflf's  premises  through  said  ditch  onto  the  defend- 
ant's premises;  that  there  was  a  heavy  but  not  extraordi- 
nary fall  of  rain  February  7,  1900;  that  the  obstruction  so 
placed  in  said  ditch  by  the  defendant  stopped  the  flow  of 
waters  going  oflE  from  the  plaintiff's  premises,  and  caused 
the  waters  to  flow  back  upon  the  same,  and  thereby  sub- 
mer'^ed  the  same  with  water,  and  caused  the  barn  and  the 
cellar  of  his  residence  to  be  flooded,  and  the  cellar  and  resi- 
dence, and  contents  therein,  greatly  injured  and  damaged, 
to  the  amount  of  $250;  that  the  defendant  has  refused  and 
still  refuses  to  remove  such  obstructions  to  the  ditch,  and 
gives  out  that  it  is  her  intention  to  maintain  such  obstruc- 
tions, and  keep  said  ditch  on  her  premises  filled  and  ob- 
structed. 
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It  is  said  by  counsel  for  the  plaintiflF  that  in  deciding  this- 
case  the  trial  court  was  controlled  chiefly  by  the  decision  of 
this  court  in  6?'  Connor  v,  F.  du  L.^A.&  P.  R.  Co.  52  Wis.  526, 
and  counsel  for  the  defendant  seem  to  rely  upon  that  case 
as  almost  identical  with  the  case  at  bar.  But  the  controlling 
facts  in  this  case  were  not  present  in  that  case.  No  part  of 
the  ditch  in  that  case  touched  Mrs.  O'Connor's  land.  The 
ditch  started  on  "  low  lands  near  her  premises,"  and  the  sur- 
face waters  on  her  premises  did  not  reach  the  ditch  until 
after  they  had  passed  for  some  distance  from  her  lands. 
Besides,  the  question  of  the  right  to  the  use  of  the  ditch  by 
prescription,  which  is  here  prominent,  was  not  there  involved. 

According  to  this  complaint,  the  ditch  in  question  was 
from  one  to  three  feet  deep,  and  from  three  to  five  feet  wide, 
and  commenced  southwest  of  the  plaintiff's  lots,  and  ran  in 
a  northeasterly  direction  across  the  plaintiff's  lots,  and  from 
thence  in  the^same  direction  across  the  defendant's  lots,  and 
on  to  the  river;  and  the  same  was  dug  fifty  years  ago  by 
the  then  owner  of  the  plaintiff's  lots,  and  the  same  had  con- 
tinued openly,  notoriously,  and  uninterruptedly,  and  ad- 
versely to,  and  with  the  knowledge  and  acquiescence  of,  the 
defendant  and  those  under  whom  she  claims  title,  for  fiftv 
years;  and  the  plaintiff  personally  had  the  use  and  enjoy- 
ment of  such  ditch  in  draining  his  premises  continuously  for 
thirty  years;  and  ever  since  1874  the  city  has  maintained 
substantial  culverts  and  bridges  over  such  ditch  in  three  of 
the  principal  streets  of  the  city.  The  question  presented  is 
whether  the  defendant  may  now  lawfully  deprive  the  plaintiff 
of  such  use.  * 

This  court  has  from  the  first  been  in  harmony  with  the 
principles  of  law  adjudged  in  Massachusetts  as  to  the  diver- 
sion of  surface  water.  Clayton  v.  C  <&  N,  TT.  R.  Co,  106 
Wis.  308,  and  cases  there  cited.  It  was  held  in  Massachusetts, 
many  years  ago,  that  the  right  to  the  use  of  a  ditch  through 
the  land  of  another  for  the  drainage  of  surface  water  might 
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be  established  by  adverse  user.  White  v.  Chapin^  12  Allen, 
516,  519.  In  that  case  it  is  said  in  the  opinion  of  the  court 
that,  "  Wherever  there  has  been  the  use  of  an  easement  for 
twenty  years,  unexplained,  it  will  be  presumed  to  be  under 
a  claim  of  right  and  adverse,  and  be  sufficient  to  establish  a 
title  by  prescription,  and  to  authorize  the  presumption  of  a 
grant,  unless  controlled  or  explained ;  and  it  is  incumbent  upon 
the  owner  of  the  land  to  prove  that  the  use  of  the  easement 
was  under  some  license,  indulgence,  or  special  contract  in- 
consistent with  a  claim  of  right  by  the  other  party."  And 
in- a  later  case  it  is  said  in  that  state:  "There  is  the  well- 
settled  distinction  that  although  a  man  may  make  any  fit 
use  of  his  own  land  which  he  deems  best,  and  will  not  be 
responsible  for  any  damages  caused  by  the  natural  flow  of 
the  surface  water  incident  thereto,  yet  he  has  not  the  right 
to  collect  the  surface  water  on  his  own  land  into  a  ditch, 
culvert,  or  other  artificial  channel,  and  discharge  it  upon  the 
lower  land,  to  its  injury.  And  if  he  does  this,  and  continues 
it  adversely  and  under  a  claim  of  right  for  more  than  twenty 
years,  he  thereby  acquires  a  right  which  is  in  the  nature  of 
a  servitude  or  easement  upon  the  lower  land."  liathhe  v, 
Gardner^  134  Mass.  16.  Mr.  Gould  states  the  common-law 
rule  and  the  civil-law  rule  thus:  "The  owner  of  land,  by 
collecting  into  artificial  channels  the  surface  water  or  super- 
ficial drainage  there  flowing,  and  discharging  such  accumu- 
lations upon  or  across  the  land  of  an  adjoining  owner  adversely 
for  a  sufficient  length  of  time,  may  acquire  an  easement  in 
such  adjacent  land  for  the  continuance  of  such  discharge; 
and  under  the  dvU  law  prescriptive  rights  may  be  gained  in 
surface  drainage  as  well  as  in  water  courses."  Gould,  Waters 
(2d  ed.),  §  279.  Such  distinction  was  strictly  observed  by 
this  court  in  a  recent  case  where  my  brother  Mabshall, 
speaking  for  the  court,  said:  "  Such  facts  constitute  all  the 
elements  of  a  prescriptive  right,  and  do  not  come  within 
the  rule  which  prevails  ordinarily,  that  one  cannot  acquire 
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a  right  by  prescription  to  have  mere  surface  water  flow  nat- 
urally over  the  surface  of  his  land  onto  and  across  the  land 
of  another,  but  within  the  other  rule,  that  the  owner  of  land 
may,  by  draining  such  land  of  surface  and  other  water  by 
an  artificial  waterway  onto  or  through  the  land  of  another, 
openly,  continuously,  adversely^  and  with  the  consent  of  such 
other,  for  a  period  of  twenty  years,  acquire  an  easement  in 
the  latter's  land  for  a  continuance  of  such  drainage."  Wht- 
kins  V,  Nicolaiy  99  Wis.  181.  This  case  is  so  clearly  ruled 
by  that  case  as  not  to  necessitate  farther  discussion.  The 
same  principle  had  previously  been  applied  by  this  court-to 
the  acquisition  of  a  right  of  way  by  twenty  years'  adverse 
user.  Carmody  v.  Mulrooney^  87  Wis.  553.  The  authorities 
cited  and  relied  upon  by  counsel  for  the  defendant  upon  the 
subject  of  parol  license  to  occupy  land,  and  the  revocation 
of  such  license  {ThoemJce  v,  Fiedler^  91  Wis.  386,  and  cases 
there  cited),  have  no  application  to  the  facts  alleged  in  this 
case. 

We  must  hold  that  the  complaint  states  a  good  cause  of 
action. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  overrule  the 
demurrer  and  for  further  proceedings  according  to  law. 
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1.  There  is  no  provision  of  statute  which  authorizes  a  review  of  one  in- 

termediate order  upon  an  appeal  from  another.  Sea  3070,  Stats. 
1898,  provides  for  review  of  intermediate  orders  involving  and 
necessarily  affecting  the  judgment,  on  appeal  from  the  judgment. 

2.  The  circuit  court  has  jurisdiction  to  refuse  to  allow  a  plaintiff  to 

arbitrarily  discontinue  his  action,  and  also  jurisdiction  to  allow 
another  plaintiff  to  be  substituted  in  his  place.  State  ex  ret  Mil- 
waukee V.  Ludung,  106  Wi&  226,  followed. 

3.  A  taxpayer  cannot  maintain  an  action  to  revise,  control,  or  vacate 

the  acts  of  a  municipal  government,  except  as  incidental  or  sub- 
sidiary to  the  protection  of  some  private  right  or  prevention  of 
some  private  wrong,  or  to  prevent  any  wrongful  squandering  or 
surrender  of  the  moneys,  property,  or  property  rights  of  the  munici- 
pality, or  when  unlawful  increase  in  the  burdens  of  taxation  i» 
threatened  by  the  proposed  action. 
4  By  sec  1862,  Stata  1898  (providing  for  the  formation,  etc,  of  street 
railway  corporations),  the  city  is  empowered  to  grant  the  use  of 
streets  and  bridges  to  such  corporations  upon  such  terms  as  the 
proper  authorities  sIuiU  determine,  A  city,  acting  under  sucli 
statute,  granted  the  defendant  street  railway  company  a  franchise 
to  extend  its  lines,  then  in  operation,  on  certain  designated  streets, 
without  receiving  any  money  consideration  therefor,  but  in  con- 
sideration that  the  company  should  charge  a  reduced  fara  The 
company  had  formerly  offered  a  large  sum  of  money  for  such  fran- 
chise, with  the  right  to  charge  the  former  fare;  and  other  parties 
had  offered  a  large  sum  of  money  for  the  additional  franchise,  but 
they  owned  no  connecting  lines.  Held,  that  the  granting  of  the 
franchise  was  a  question  addressed  to  the  sound  discretion  of  the 
common  council;  and  that  when  it  decided  that  the  reduced  farea 


494:  SUPREME  COURT  OF  WISCONSIN.         fl^^? 

Linden  Land  Ck).  and  another  vs.  Milwaukee  Electric  Ry.  &  Light  Ca 

were  more  desirable  for  the  public,  while  it  may  or  may  not  have 
exercised  good  discretion,  such  action  cannot  be  called,  in  any 
proper  or  reasonable  sense,  a  squandering  of  public  funds  or  prop- 
erty. 

•6.  Under  sec.  2604,  Stats.  1898,  authorizing  one  to  sue  for  the  benefit  of 
all  where  the  question  is  one  **  of  common  or  general  interest  of 
many  persons,"  two  or  more  owners  in  severalty  of  abutting  lots 
similarly  situated  may  join  as  plaintiffs,  in  an  action  to  prevent 
the  laying  of  a  street  railway,  about  to  be  laid  upon  a  street  without 
authority  of  law,  on  the  ground  that  it  will  be  a  continuihg  nui- 
sance to  the  owners  of  abutting  lots,  but  one  cannot  sue  for  the 
benefit  of  all;  and  a  statement  in  the  complaint  that  he  does  so  sue 
is  mere  surplusage. 

'6.  A  motion  to  vacate  a  preliminary  injunction  is  properly  denied, 
where  it  appears  from  the  complaint  and  the  papers  used  upon  such 
motion,  that  either  or  any  of  the  plaintiffs  was  legally  entitled  to 
have  the  injunctional  order  maintained  pending  the  action. 

7.  The  true  object  of  a  preliminary  injunctional  order,  both  at  common 

law  and  under  the,  statute  (sec.  2774,  Stats.  1898),  is  to  prevent  the 
commission  of  some  act,  **  the  commission  or  continuance  of  which 
during  the  litigation  would  produce  injury  to  the  plaintiff."  The 
extent  of  the  necessity  marks  the  extent  of  the  right  to  enjoin. 

8.  The  owner  of  property  abutting  on  a  street  in  which  It  is  proposed 

to  construct  a  street  railway  under  a  franchise,  conditioned  that 
it  should  be  accepted  by  the  railway  company,  even  though  he 
might  be  entitled  to  enjoin  the  construction  of  the  railway  in  front 
of  his  lot,  cannot  enjoin  the  company  from  accepting  the  franchise, 
and  thus  in  effect  annul  the  entire  grant. 
0.  In  such  case  the  owner  of  property  abutting  on  one  street  cannot 
enjoin  the  construction  of  such  street  railway  on  another,  a  mile 
and  a  half  distant,  and  on  which  he  owns  no  property. 

10.  The  laying  and  operation  of  an  electric  street  railway  for  the  car- 
riage of  passengers  only,  to  be  operated  by  the  overhead  system  with 
trolley  wires  and  supporting  pole;*,  under  an  ordinance  permitting 
the  same  to  be  done,  in  the  absence  of  a  showing  that  it  is  proposed 
to  locate  poles  or  structures  in  such  manner  as  to  interfere  with  a 
property  owner's  right  of  access  to  his  property,  can  be  done  with- 
out making  compensation  to  the  adjoining  lot  owners,  and  is  not 
an  additional  burden  to  the  fee.  La  Crosse  City  R,  Co,  tx  Higbee^ 
ante,  p.  389,  followed. 

IL  Sea  1862,  Stats.  1898,  authorizing  the  formation  of  street  railway 
corporatioos,  and  the  granting  to  them,  by  municipal  corporations, 
of  the  usaof  streets  for  the  carriage  of  freight  and  passengers,  ia 
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not  unconstitutional,  in  that  it  makes  such  railway  a  commercial 
railway  and  nowhere  provides  for  the  payment  of  compensation  to 
the  abutting  owner:  the  statute  is  intended  to  authorize  corpora- 
tions to  use  streets,  with  the  consent  of  the  city,  for  carriage  of 
freight  as  against  the  rights  of  the  public  only,  not^us  against  pri- 
vate owners,  who  are  left  in  full  possession  of  their  rights  to  stop 
the  construction,  insist  on  compensation,  or  give  their  consent,  as 
they  chose. 

12b  While  franchises  permitting  street  railway  corporations  to  use  and 
occupy  city  streets  are  legislative  grants,  in  that  in  granting  them 
the  common  council  is  exercising  legislative  power  delegated  to  it 
by  the  state,  they  are  not  grants  of  "corporate  powers  or  priv- 
ileges "  within  sec.  31,  art.  IV,  Const,  prohibiting  the  enacting  of 
any  special  or  private  law  granting  corporate  powers  or  privileges. 
They  are  not  franchises  essential  to  corporate  existence,  and 
granted  as  part  of  the  organic  act  of  incorporation,  but  are  such 
as  may  be  sold  and  assigned,  if  assignable,  or  lost  by  forfeiture, 
and  yet  not  thereby  affect  the  corporate  existence  of  the  street 
railway. 

13.  Under  sec  1862,  Stats.  1898,  giving  the  municipality  power  to  grant 
to  street  railway  companies  the  use  of  streets,  without  limitation, 
save  that  such  grant  be  made  **  upon  such  terms  as  the  proper  au- 
thorities shall  determine,"  the  common  council  thereof  has  power 
to  extend  existing  franchises  of  such  corporations,  which  would 
expire  in  1024  and  succeeding  years,  to  193i,  and  such  extension  of 
time  is  not  unreasonabl& 

14  Objection  to  the  regularity  of  the  proceedings  of  the  common  coun- 
cil in  adopting  an  ordinance  granting  to  a  street  railway  corpora- 
tion the  streets  of  the  city,  in  that  the  provisions  of  sec.  940f>,  Stats. 
1898,  requiring  publication  of  the  application  therefor  in  the  offi- 
cial paper  for  not  less  than  two  weeks,  reference  to  appropriate 
committees,  and  report  therefrom  before  action,  were  not  com- 
plied with;  and  objection  to  such  ordinance  in  that  its  officers 
used  corrupt  methods  in  securing  passage  of  such  ordinance  by 
agreeing  to  pay  large  sums  to  citizens  in  order  to  induce  them  to 
cease  opposition  to  its  passage, —  it  not  being  charged  that  any 
member  of  the  council  was  corrupted, —  cannot  be  raised  at  the 
suit  of  private  parties. 

Appeal  from  orders  of  the  superior  court  of  Milwaukee 
county :  J.  0.  Ludwig,  Judge.     Heversed. 

On  the  2d  of  January,  1900,  the  common  council  of  the 
•city  of  Milwaukee  passed  an  ordinance  and  a  resolution  in 
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identical  terms,  each  of  which  purported  to  grant  to  the  de- 
fendant railway  company  the  right  to  operate  street  rail- 
ways upon  certain  streets  in  said  city,  and  also  purported 
to  renew  an4  extend  all  the  existing  railway  franchises  al* 
ready  owned  by  the  railway  company  upon  other  streets  in 
said  city,  and  requiring  said  defendant  railway  company  to- 
file  a  written  acceptance  of  the  grants  so  made  within  thirty 
days.  On  the  5th  of  January,  1900,  one  J.  G.  Trentlage 
commenced  this  action  in  equity  against  the  railway  com- 
pany and  the  city  for  the  purpose  of  restraining  the  railway 
company  from  filing  its  acceptance  of  said  grants,  and  re« 
straining  the  city  officers  from  receiving  such  acceptance, 
and  preventing  the  railway  company  from  laying  street 
railway  tracks  and  operating  a  street  railway  upon  First 
avenue,  in  said  city ;  the  same  being  one  of  the  streets  cov- 
ered by  the  grant. 

The  complaint  alleged,  in  substance,  that  Trentlage  was  a 
citizen  and  taxpayer  of  the  city  of  Milwaukee,  and  owned 
two  lots  on  said  First  avenue,  and  brought  the  action  in  his^ 
own  behalf  and  in  behalf  of  all  other  taxpayers  and  owners' 
of  property  in  said  city  similarly  situated,  being  many 
thousands  in  jiumber;  that  the  defendant  railway  company 
was  a  corporation  authorized  by  its  charter  to  carry  freight 
and  passengers  by  any  kind  of  power  as  a  common  carrier, 
and  owned,  or  claimed  to  own,  certain  licenses  or  rights 
under  ordinances  of  the  city  to  use  a  large  part  of  the  streets 
of  the  city  for  street  railway  purposes  for  limited  periods  of 
time,  which  had  not  yet  expired,  and  which  streets  did  not 
include  First  avenue  and  a  number  of  streets  specifically 
named.  The  complaint  then  proceeded  to  allege  certain 
facts  which  constituted  the  grants  attempted  to  be  made  by 
the  ordinance  and  resolution  of  January  2d  illegal  and  void. 
These  allegations  were,  in  substance,  to  the  following  eflFect: 
That  a  scheme  or  plan  had  been  entered  into  by  the  mayor 
and  certain  members  of  the  common  council  with  the  offi- 
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cers  of  the  defendant  lailway  company  to  extend  the  exist- 
ing franchisea  of  the  eompan j,  and  fix  the  rates  of  compen- 
satioB  to  be  charged  by  the  company,  and  also  to  grant  the 
right  to  use  all  the  priincipal  streets  of  the  city  for  street 
railway  purposes,  for  the  purpose  of  preventing  the  common 
council  of  the  city  in  the  future  from  regulating  rates  of 
fare,  or  taking  any  aetrou  in  respect  to  the  granting  of  new 
franchises  or  the  extension  of  existmg  franchises,  and  the 
fixing  of  the  rate  of  fare  for  the  carriage  of  passengers; 
that  said  franchises  and  privihages  were  of  great  value,  and 
that  large  amounts  of  money  had  been  offered  for  them,  but 
that  the  same  had  been  improvidently  given  away  by  the 
city,  by  virtue  of  said  ordinance  and  resolution,,  without  any ' 
remuneratiom,  and  that  the  city  hud  no  right  or  power  to 
grant  the  same  without  consideration;  that  the  money 
which  the  city  might  and  could  obtain  for  the  franchise  was 
thereby  lost  to  the  city,  and  that  the  city's  expenses  in  the 
care  and  widening  of  the  streets  and  viaducts  thereby 
granted  would  be  greatly  increased,,  and  the  burdens  of  the 
taxpayeffft  in  said  city  correspondingly  increased ;  that  the 
defendant  company  proposed  to  operate  its  cars  by  the  over- 
head electric  system,  and  erect  poles  and  wires*  in  the  streets, 
carrying  both  freight  and  passengers,  and  that  no  provision 
had  been  made  for  compensation  to  the  plaintiff  and  other 
abutting  owners,  and  that  the  defendant  company  threat- 
ened and  in^tended  to  enter  upon.  First  avenue  and  upon  the 
plaintiff's  premises  without  compensation,  and  operate  its 
railway  upou  said  street;  that  the  defendant  railway  com- 
paDy  has  already  iBaaed  a  mortgage  and  bonds  upon  all  its 
acquired  franchises,,  including  those  mentioned  in  this  ac- 
tion,, and  intends  to  still  further  issue  bonds  thereon  which 
will  become  a  lien  thereon  in  the  hands  of  innocent  pur- 
chasers; and  that  the  pladntiff  and  other  taxpayers  will  be 
remediless. 
The  compiairit  also  alleges  that  there  were  illegal  and  iat* 
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proper  means  employed  by  the  officers  of  the  railroad  com- 
pany to  secure  said  grant,  in  that  the  said  oflBcers  agreed  to 
pay  about  $8,000  to  various  citizens  for  the  purpose  of  silenc- 
ing their  opposition  to  said  ordinance;  that  the  ordinance 
in  question  was  invalid,  because  not  referred  to  a  committee 
before  action  thereon  by  the  common  council,  and  because 
the  action  of  the  common  council  was  not  preceded  by  the 
report  of  a  committee  thereon,  as  required  by  the  city  char- 
ter; that  said  ordinance  was  invalid  because  no  notice  of 
the  application  for  the  grant  had  been  published  as  required 
by  sec.  940J,  Stats.  1898.  It  was  also  alleged  that  the  plaint- 
iff had  no  adequate  remedy  at  law. 

Upon  these  allegations  the  plaintiff  prayed  that  the  de- 
fendant railway  company  be  enjoined  from  accepting  said 
ordinance  and  resolution,  and  that  the  grant  of  the  common 
council  be  set  aside  and  annulled,  as  a  cloud  on  the  plaintiff's 
title,  and  that  the  plaintiff  have  such  other  order  or  judg- 
ment as  might  be  equitable. 

Upon  this  complaint  a  preliminary  injunctional  order  was 
obtained,  enjoining  the  company  from  accepting  said  grant, 
and  the  officers  of  the  city  from  receiving  any  acceptance 
thereof,  and  also  enjoining  the  company  from  building  its 
railway  on  any  part  of  First  avenue. 

Immediately  upon  the  service  of  the  complaint  and  in- 
junctional order,  the  defendant  company  moved  upon  the 
<;omplaint  to  vacate  the  injunctional  order,  which  motion 
was  denied  on  the  29th  of  January,  1900.  Upon  the  same 
day  the  plaintiff  Trentlage  came  into  court  and  filed  a  no- 
tice of  discontinuance  of  the  action,  and  attempted  to  move 
the  court  to  dismiss  the  action ;  but  said  motion  was  not 
passed  upon  until  the  following  day,  when  the  Linden  Zand 
^(?77ipa7iy,  a  corporation  which  owns  certain  real  estate  front- 
ing upon  Locust  street,  one  and  one-half  miles  distant  from 
Trentlage's  lots  upon  First  avenue,  came  into  court  and 
made  a  petition  asking  to  be  substituted  as  plaintiff  in  the 
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action,  whereupon  the  court  refused  to  dismiss  the  action, 
but  allowed  Trentlage  to  withdraw  as  plaintiff,  and  substi- 
tuted the  Linden  Land  Gom^pany  in  his  place  as  plaintiff, 
and  allowed  the  new  plaintiff  time  in  which  to  frame  and 
file  a  new  complaint.  On  the  29th  of  March,  1000,  the  sub- 
stituted plaintiff  filed  a  new  complaint,  and  upon  the  6th  of 
April  following  one  Cha/rles  J.  Eigel^  who  owns  a  lot  upon 
First  avenue  some  distance  from  Trentlage's  property,  made 
petition  to  the  court,  asking  to  be  joined  as  plaintiff  with 
the  Linden  Land  Company^  which  petition  was  granted 
April  7,  1900,  against  the  defendant's  objection. 

The  amended  complaint  of  the  Linden  Land  Company 
alleged  its  ownership  of  lots  abutting  on  Locust  street,  one 
of  the  streets  mentioned  in  the  grant,  and  also  alleged  that 
it  was  a  taxpayer,  and  maintained  this  action  in  behalf  of 
all  taxpayers  and  abutting  owners  similarly  situated.  It 
charges  that  the  defendant  railway  company  is  an  ordi- 
nary  commercial  railway,  carrying  passengers  and  freight. 
It  set  forth  with  particularity  the  previous  grants  of  said 
railway  franchises  which  had  been  made  to  different  corpo- 
rations, and  which  had  been  purchased  by  the  defendant  rail- 
way company,  and  had  not  yet  expired.  It  then  charged 
-substantially  the  same  illegalities  in  the  ordinance  attacked 
which  were  charged  in  Trentlage's  complaint, —  going,  how- 
ever, more  into  details;  and  the  prayer  for  judgment  con- 
tains a  specific  demand  that  the  defendant  be  enjoined  from 
entering  on  any  part  of  the  premises  of  the  plaintiff,  or  other 
^xpayers  and  abutting  owners  in  whose  behalf  the  suit  is 
brought.  After  the  service  of  this  complaint,  the  defendant 
railway  company  answered,  putting  in  issue  most  of  the 
allegations  of  the  complaint. 

Upon  this  answer  and  certain  aflSdavits  the  defendant  made 
a  second  motion  to  dissolve  the  in  junctional  order,  which 
was  heard  and  denied  on  the  9th  day  of  June,  1900.  From 
^the  order  of  January  29th  refusing  to  vacate  the  preliminary 
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in  junctional  order,  and  from  the  order  of  June  9th  to  the- 
same  effect,  the  defendant  rail w^ay  company  appeals. 

For  the.  appellant  there  was,  a.  brief  by  Miller ^  NoyeSy 
MiUer-  <j&  Wckhl^  attorneys,  and  a  separate  brief  by  Charles 
QuarleSy  of  counsel,  and  oral  argament  by  Mr.  George  P. 
Miller  and  Mr,  Quarles, 

For  the  respondents  there  was  a  brief  by  Timlin^  Glicks- 
rnaii  cfe  Conway  and  Toohey  db  GUmore^  and  oral  argument 
by  W.  IT.  Timlin,  and  Jo/m  Toohey,  They  contended,  inter- 
alia^  that  the  ordinance  in  question  was  unconstitutional. 
Chicago  cfe  JST,  W,  R.  Co,  v.M.,  R.i&K,E,  R.Go,  96  W^^,  572;. 
State  ex  rd:  Mfy  Gen.  u  Dayton  T  Co.  T  Ohio  Legal  News, 
218 ;  Slierma/n  v.  J/.,  L,  S^  db  W,  R.  Co.  40  Wis.  G45 ;  Shepardaon 
V.  M,  (&  B.  R,  Co.  6  Wis.  605;  NexpeUv.  Smith,  15  Wis.  101 ; 
Bigel^w  v.  W,  W.  R.  Co.  27  Wis.  486;  Chicago  cfe  iV:  W.  R. 
Co.  V.  (?.,  A.  cfe  B,  W.  R.  Co.,  ante,  p.  192;  OonneeticiU  River 
R.  Co.  V,  Comiri^rs  of  FranTdin,  127  Mass.  50;  N&pon%et  M. 
Co.  V.  Tileston,  133  Mass.  189;  State  v.  Perth  Aniboy,  52  N. 
J.  Law,  132;  State  v.  C,  M.  cfe  St,  P.  R.  Co.  36  Minn.  402; 
Brewer  v.  Bowman,  9  Ga,  37;  Foster  v.  Stafford  Na^.  Bank, 
57  Vt.  128;  Bloodgood  v.  M,  cfe  H.  R.  R.  Co.  18  Wend.  9;. 
People  ex  rel,  Ilarvey  v.  Loew,  102  N.  Y.  471;  Williams  v. 
]!f.  r.  C,  R.  Co.  16  N..  Y.  97;  Cooley,  Const.  Lim.  (5th  ed.), 
693,  679  note  2,  705 ;  Randolph,  Eminent  Domain,  §  229. 
Said  ordinance  and  sac.  1862,  Stats.  1898,  were  unconstitu- 
tional under  sec.  1,  art.  II,  and  sees.  31,  32,  art.  IV,  Const. 
Morawetz,  Priv.  Corp.  (2d  ed.),  §  12;  Stevens  Point  B.  Co. 
V.  Reilly,  44  Wis.  295;  4  Thomp.  Corp.  §  5342;  Adams  v. 
Beloit,  105  Wis*  363;  Pemisylvania  R.  R.  v.  Montgomery 
Co.  Pass.  Ry.  167  Pa.  St.  62;  Sims  v.  Street  R.  Co.  37  Ohio. 
St.  556;  Chica-go  C.  R.  Co.  v.  People  ex  rd.  Story,  73  111.  547; 
Belleville  v.  Citizens'  H.  R.  Co.  152  111:  171;  School  Dist.  v, 
Ins.  Co.  103  U.  S.  707;  State  ex  reL  AtCy  Gen.  v.  Madisotb 
St.  R.  Co.  72  Wis.  612;  State  ex  rd.  Cream  City  R.  Co.  v. 
Jlilbert,  72  Wis.  184;  State  ex  rd.  Milwaukee  St.  R.  Co.  v^ 
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Anderson^  90  Wis.  550;  Stats  ex  reL  Church  Mut.  Ins,  Co. 
V,  Cheeky  77  Wis.  284;  Black  River  Imp,  Co,  v,  Holwaij^  87 
Wis.  ^%^\  Central  T,  Co.  v.  Citizens'  St,  R,  Co.  80  Fed.  Rep. 
218;  S.  C.  82  Fed.  Rep.  1;  Low  v.  MaryaviUe,  5  Cal.  214; 
California  S.  T.  Co.  "b.  Alta  T,  Co.  22  Cal.  398;  San  Fran- 
eisco  V.  Sprivig  ^Valley  Water  TF^?/*^,  48  Cal.  493;  Waterloo 
T.  R,  Co,  V.  CoUy  51  Cal.  381;  Ornnibiia  R,  Co.  v.  Baldwin^ 
57  Cal.  160;  People  v.  C.  P.  R.  Co.  83  Cal.  393;  Spring  Val- 
ley Water  Works  v.  SchottUr,  62  Cal.  105;  jEc  pairte  Pritz,  9 
Iowa,  30;  HHherington  v.  Bissell,  10  Iowa,  145;  Baker  dk 
GHjffin  V.  Stedmhoat  Milxoaukee^  14  Iowa,  214;  McGregor  *o. 
Baylies^  19  Iowa,  43;  Stange  v.  Diibuque^  62  Iowa,  -303; 
Denver  d&  S.  R,  Co.  v.  Denver  City  R.  Co.  2  Col6.  673 ;  At- 
kinson  v.  M.  cj6  C.  R.  Co.  15  Ohio  St.  21;  Stgie  ex  rel.  AtVy 
Oen.  v.  Cincinnati^  20  Ohio  St.  18;  Pennsylvam^ia  cfe  0.  C. 
Co.  V,  Comm'rs  of  Portage  Co.  27  Ohio  St.  14;  Ames  v.  L.  S. 
<fe  M.  R,  Co.  21  Minn.  241;  Oreen  u  Knife  Falls  B.  Corp. 
35  Minn.  155;  Stktte  ex  rel.  Comin^r^  v,  Cooley,  56  Minn.  540; 
Alexander  v.  Duluth^  57  !Minn.  47;  State  ex  rel.  Childs  v. 
Copeland^  66  Mirin.  315;  State  ex  rel.  Green  v.  Lawrence  B. 
Co.  22  Kan.  438;  Topeka  v.'GUlett,  32  Kan.  431;  Lif£e  Rock 
V.  Parish,  36  Ark.  166 ;  Clegg  v.  School  Dist.  8  Neb.  178 ;  4 
Thomp.  Corp.  §  5342;  1  Dillon,  Mun.  Corp.  (4th  ed.),  §  6, 
and  cases  in  notes;  1  Morawetz,  Priv.  Corp.  (2d  ed.),  §§  10- 
18,  and  case  cited  in  notes;  32  Am.  Law  Reg.  618,  7*1,  816, 
922,  1019, 1109. 

WiNSLow,  J.  With  the  somewhat  novel  practice  followed 
in  this  case,  by  which  a  new  plaintiff  owning  property  on  a 
distant  street  was  allowed  to  be  substituted  for  the  original 
plaintiflF,  and  the  Original  injunctional  ord^r  was  j>(Jriiiitted 
to  remain  in  force  practically  without  coin  plaint  for  weeks, 
while  the  new  plaintiff  \vas  preparing  his  corapl&int,  we  are 
not  concerned.  No  questions  as  to  the  propriety  or  regu- 
larity of  these  proceedings  is  before  us,  because  the  present 
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appeals  are  simply  appeals  from  orders  refusing  to  vacate 
the  preliminary  injunctional  order.  Upon  appeal  from  a 
judgment,  intermediate  orders  involving  the  merits  and  nec- 
essarily affecting  the  judgment  may  be  reviewed.  Stats. 
1898,  sec.  3070.  But  we  know  of  no  provision  which  au- 
thorizes a  review  of  one  order  upon  an  appeal  from  another. 
Breed  v.  JKetchum,  51  Wis.  164.  That  the  court  had  juris- 
diction to  refuse  to  allow  the  plaintiff  to  arbitrarily  discon- 
tinue the  case,  and  also  jurisdiction  to  allow  another  plaint- 
iff to  be  substituted  in  his  place,  was  decided  by  this  court 
in  this  very  case.  State  ex  rel.  Milwaukee  v,  Ludwig^  106 
Wis.  226. 
So  the  case  reaches  this  court  upon  the  appeal  from  the 

order  of  June  9th  in  the  same  condition  as  it  was  in  the 

* 

trial  court.  The  substitution  of  the  Liixdeii  Land  Company 
as  plaintiff  in  place  of  the  original  plaintiff,  and  the  addi- 
tion of  Charles  J.  Eigel  as  a  plaintiff,  are  accomplished  facts, 
not  open  to  question  or  review;  and  we  are  to  consider  and 
decide  whether,  under  the  pleadings  and  afQdavits  before 
the  court,  they  or  either  of  them  were  entitled  to  the  in- 
junctional order  originally  granted.  The  case  presented, 
then,  is  one  in  which  two  citizens,  claiming  to  represent 
many  thousand  similarly  situated,  have  come  into  court  and 
challenged  the  validity  of  franchises  granted  by  the  city 
council,  and  demanded  judgment  that  the  grantee  of  the 
franchises  be  forbidden  to  accept  or  utilize  them, —  a  judg- 
ment which,  if  granted,  practically  vacates  and  annuls  the 
franchises  as  effectually  as  if  they  were  vacated  at  the  suit 
of  the  state.  It  is  familiar  law  that  courts  do  not  revise, 
control,  or  vacate  the  acts  of  a  municipal  government  at  the 
suit  of  private  persons,  except  as  incidental  or  subsidiary  to 
the  protection  of  some  private  right  or  prevention  of  some 
private  wrong.  Pedrick  v.  Ripon^  73  Wis.  622;  Nast  v. 
Edenj  89  Wis.  610.  The  private  person  so  suing  must  show 
something   more   than  a  mere  speculative  or  theoretical 
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wrong  or  illegal  act.  He  must  show  an  actual  or  threat- 
ened invasion  or  destruction  of  a  distinct  right  belonging 
to  himself  or  to  the  body  of  citizens  for  whom  he  sues.  He 
cannot  sue  to  prevent  an  act  merely  because  it  is  illegal. 
Any  other  rule  would  render  the  transaction  of  municipal 
business  well-nigh  impossible. 

The  present  action  must  be  tested  by  this  rule.  The  claim 
of  the  plaintiffs  is  practically  that  they  do  come  within  the 
rule,  because  they  allege  that  they  are  taxpayers  of  the  city 
and  also  abutting  owners  upon  streets  covered  by  the  fran- 
chise; and  it  is  very  evident  that  the  action,  if  sustainable 
at  all,  must  be  on  the  ground  that  their  rights  either  as  tax- 
payers or  as  abutting  owners,  or  both,  are  threatened  with 
illegal  invasion. 

The  claim  that  this  is  a  proper  taxpayers'  action  will  first 
be  considered.  No  court  has  been  more  liberal  in  main- 
taining the  right  of  a  taxpayer  to  vindicate  the  rights  of 
himself  and  his  fellow  taxpayers  against  the  actual  or  threat- 
ened malfeasance  or  nonfeasance  of  public  officers  than  this 
court.  The  cases  are  numerous,  and  many  of  them  recent. 
Such  actions  may  be  brought  where  municipal  authorities 
are  about  to  unlawfully  dispose  of  public  property  or  pay 
out  public  funds,  or  about  to  enter  into  unlawful  and  unau- 
thorized contracts  which  will  require  public  funds  to  dis- 
charge them,  thus  increasing  the  burdens  of  taxation,  or 
squandering  the  property  of  the  taxpayers,  or  both.  Webster 
V.  Douglas  Co.  102  Wis.  181,  and  cases  cited;  Bice  v.  Mil- 
waukeey  100  Wis.  616.  And  in  a  proper  case  the  court  wil^ 
go  further,  and  compel  the  unfaithful  officers,  and  even  third 
persons,  to  repay  into  the  treasury  sums  already  illegally 
paid  out.  These  cases  go  on  the  principle  that  the  money 
or  property  so  squandered  or  about  to  be  squandered  is  the 
money  of  the  taxpayers,  and  hence  every  taxpayer  has  a 
substantial  interest  in  it,  which  he  is  entitled  to  have  pro- 
tected.  Upon  similar  principles  a  taxpayer's  right  to  enforce 
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u  cause  of  action  of  tfre  <?orporatioft  is  upheld  where  the  cor- 
porate officials  wrongfuliy  refuse  or  neglect  to  perfonn  that 
duty.  Estate  of  Cde:  Mulherger  v,  Beurhaus^  102  Wis.  1. 
Here  the  basis  of  the  right  is  not  that  there  is  necessarily  a 
]>ersonal  and  direct  pecanial*y  loss  to  the  taxpayer,  but  that 
the  public  moneys,  rights,  or  property  are  about  to  be  squan- 
dered or  surrendered,  and  that  such  moneys,  rights,  or  prop- 
erty belong  to  the  body  of  taxpayers,  and  are  simply  held 
in  trust  by  the  unfaithful  public  officials.  This  is  well  illus- 
trated in  the  case  oi  Estate  xrfCoU^  just  cited,  where  real  and 
personal  property  was  willed  in  remainder  to  A  city  in  trust 
for  the  establishment  of  a  public  library  and  a  home  for  tlie 
aged  poor,  and  a  controversy  arose  between  the  executors 
and  tlie  city,  in  the  county  court,  as  to  whether  certain  ex- 
penditures upon  the  property  should  be  charged  against  the 
life  tenant  of  the  property^  or  against  the  carpus  of  the  es- 
tate. The  county  court  decided  against  the  city,  and,  the 
city  officials  declining  to  appeal,  a  taxpayer  intervened  and 
took  the  appeal  to  the  circuit  court;  and  his  right  to  do  so 
%vas  sustained  by  this  court.  Here  no  taxpayer  could  be 
said,  in  strictness,  to  have  suffered  a  direct  or  pecuniary  in- 
jury by  the  decision  of  the  county  court,  or  the  failure  to 
appeal  therefrom;  but  the  illegal  diminution  of  the  trust 
property  was  a  distinct  invasion  of  the  property  of  the  cor- 
poration, in  which  each  individual  taxpayer  or  member  of 
the  corporation  had  a  substantial  interest,  notwithstanding 
the  property  could  only  be  used  for  the  purposes  of  the  trust 
^nd  its  entire  loss  would  not  necessarily  result  in  increased 
taxation.  So  understood,  the  case  is  in  entire  harmony  with 
the  general  principles  laid  down  in  the  other  cases  in  this 
court. 

Further  than  this  it  is  not  believed  that  Hny  case  has 
gone  in  this  court,  nor  is  it  believed  that  any  further  exten- 
sion of  the  rule  is  expedient  or  necessary.  So  the  question 
is  whether  it  is  shown  in  this  case  that  any  wrongful  squan- 
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dering  or  surrender  of  the  moheys,  property,  or  property 
rights  of  the  city,  or  unlatvf  al  incl-ease  ia  the  burdens  of 
taxation,  is  threatened  by  the  proposed  'ordinance,  within 
the  rules  above  stated. 

It  is  claimed  that  snch  a  squandering  of  valuable  property 
is  shown,  because  it  is  alleged  that  before  the  'passage  of 
the  ordinalnce  the  city  was  offered  $100,000  by  a  third  party 
for  the  additional  franchises  granted  to  the  defendant  rail- 
way company  by  the  ordinance,  and  also  because  it  appears 
that  the  defendant  company  itself  in  the  year  1898  offered 
to  pay  the  city  annually  on  the  1st  6t  S^nwary  of  each  year 
large  sums  of  money,  beginning  with  §50,000,  and  increas- 
ing the  sum  each  J'ear  by  $10,000,  until  it  reached  $100,000 
annually,  in  case  said  city  w«inld  grant  the  right  to  charge 
live-cent  fares  until  the  year  1935.  These  offers  were,  how- 
ever, rejected  by  the  city,  and  the  present* ordinance  adopted, 
by  the  terms  of  which  no  motleys  are  to  be  paid  to  the  city, 
but  the  company  is  required  ^o  sell  twbnty-five  tickets  for 
$1,  good  for  tra-Vel  during  certain  morning  and  evening 
hours,  until  January  1,  1905,  and  after  that  time  good  dur- 
ing all  hours  of  the  day. 

It  seems  very  plain  to  us  that  this  action  of  the  council 
cannot  be  called,  in  any  propcfr  or  reasonable  sense,  a  squan- 
dering of 'public  funds  ot  property.  By  sec.  1862,  Stats.  1898, 
the  city  is  empowered  to  grant  the  use  of  streets  and  bridges 
to  street  railway  corporations  upon  Bitch  teinns  as  the  proper 
authorities  shaU  determine.  Here  is  a  broad  grant  of  dis- 
-cretiona:ry  powers.  The  qoesfcioft  before  the  council  was, 
What  terms  shall  be  attached  to  the  grant  ?  Is  it  more 
bene^fioial  to  the  public  to  secure  a  -cash  payment,  or  pay- 
ments which  will  benefit  taxpayers  only^  or  to  secure  lower 
rates  of  fare  for  the  public  getterally,  or  to  impose  other 
conditions  ?  After  exercising  this  discretion,  and  deciding 
that  the  terras  imposed  should  be  a  gradual  reduction  of 
fare,  rather  than  payments  of  money  into  the  treasury,  it 
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cannot  be  said  that  any  city  fund  has  been  squandered,  lost, 
or  misused.  Whether  the  city  should  receive  any  fund  was 
a  question  for  the  council,  in  its  discretion,  to  decide.  When 
it  decided  that  there  should  be  no  fund,  but  that  reduced 
fares  or  other  limitations  upon  the  grant  were  more  desir- 
able for  the  public,  it  may  or  may  not  have  exercised  good 
discretion,  but  it  has  dissipated  no  city  fund  or  property. 
And  so  with  regard  to  the  proposal  of  the  third  person  to- 
pay  $100,000  for  the  additional  privileges  granted  to  the 
defendant  company.  The  additional  privileges  were  over  a 
few  fragments  of  widely  separated  streets.  If  used  by  the 
defendant  company  in  connection  with  its  other  lines,  cover- 
ing almost  the  entire  city,  with  the  system  of  transfers  pro- 
vided by  the  ordinance,  they  would  probably  complete  a 
harmonious  system ;  but,  if  attempted  to  be  used  by  an  in- 
dependent company  as  separate  lines,  it  seems  probable  that 
they  would  be  far  less  useful  to  the  public.  It  was  undoubt- 
edly a  question  addressed  to  the  sound  discretion  of  the 
council,  whether  the  franchise  should  be  sold  to  a  third  per- 
son who  could  only  run  fragmentary  lines,  or  should  be 
granted  to  a  company  which  would  be  required  to  incorpo- 
rate the  fragments  into  its  system,  and  thus  furnish  to  the 
traveling  public  continuous  trips  under  a  transfer  system 
from  one  part  of  the  city  to  another  for  a  single  fare. 

The  same  considerations  evidently  apply  to  a  number  of 
other  allegations  in  the  complaint,  to  the  effect  that  the 
grant  of  the  franchise  will  necessarily  put  the  city  to  great 
expense  in  repaving,  widening,  and  improving  streets  and 
viaducts,  and  will  seriously  injure  the  water  system  of  the 
city,  by  electrolysis  of  the  pipes,  thus  increasing  the  bur- 
dens of  the  taxpayer.  The  fact  that  some  injurious  effects 
to  streets,  or  water  pipes  in  the  streets,  are  liable  to  result 
from  the  granting  of  the  franchise,  does  not  impair  the  power 
to  grant  it,  but  simply  becomes  an  important  consideration 
to  be  taken  into  account  in  the  fixing  of  the  terms  which 
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shall  accompany  the  grant.  This  question  also  becomes  & 
question  of  discretion,  which  discretion  is  vested  in  the  com- 
mon council,  and  cannot  be  controlled  by  a  taxpayer  or  any 
body  of  taxpayers.  We  have  found  no  other  allegations 
which  can  reasonably  be  claimed  to  state  any  substantial 
injuries  to  the  plaintiffs  as  taxpayers,  within  the  rules  gov- 
erning taxpayers'  actions,  and  the  conclusion  necessarily  fol- 
lows that  no  cause  of  action  is  stated  in  the  complaint  in 
favor  of  the  plaint ififs  as  taxpayers  only. 

But  the  question  remains  whether  a  cause  of  action  is 
stated  in  favor  of  either  plaintiff  as  an  abutting  owner  of 
real  estate.  Before  proceeding  to  consider  this  question 
upon  the  merits,  it  seems  necessary  to  dispose  of  a  prelimi- 
nary question  which  was  much  argued,  namely,  whether 
one  abutting  owner  can  maintain  such  an  action  on  behalf 
of  all  other  abutting  owners.  It  is  very  evident  that  in  a 
proper  taxpayer's  action,  challenging  the  illegal  waste  or 
squandering  of  corporate  funds  or  property,  the  question  is 
one  "  of  common  or  general  interest  of  many  persons,"  thus 
bringing  the  case  within  sec.  2604:,  Stats.  1898,  and  allowing 
one  to  sue  for  the  benefit  of  all,  because  the  fund  or  prop- 
erty threatened  is  undivided,  and  the  interests  of  the  tax- 
payers therein  inseparable.  But  it  is  equally  evident  that 
the  same  considerations  in  no  way  apply  to  the  interests  of 
abutting  owners  who  own  separate  parcels  of  property.  In 
this  case  the  interest  of  each  property  owner  is  separate  and 
distinct  from  that  of  every  other  property  owner.  One 
owner  in  severalty  is  in  no  way  interested  in  the  injury  (if 
any)  to  his  neighbor's  lot.  In  fact,  the  owner  of  one  lot 
may  consider  his  property  injured,  and  the  owner  of  an  ad- 
joining lot  may  consider  his  lot  benefited,  by  the  proposed 
street  railroad ;  and  such  may  be,  in  fact,  the  case  resulting 
from  the  different  uses  to  which  the  two  lots  are  or  may  be 
put. 

It  is  true  that  it  has  been  held  by  this  court  that  in  case 
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of  a  threatened  nuisance,  affecting  several  parcels  of  real 
estate  alike,  the  several  owners  may  join  in  an  action  to 
prevent  the  projected  nuisance.  This  principle  has  been 
applied  to  the  construction  of  a  bridge  without  legal  au- 
thority, which  would  be  a  nuisance  to  several  riparian  own- 
ers {Barnes  v,  7?a(?meJ,  4  Wis.  454);  to  the  unlawful  incum- 
bering of  a  park  or  public  place  with  buildings  which  would 
■constitute  a  nuisance  to  the  ownera  of  lots  fronting  upon  it 
{Pettibone  V,  Hamilton^  40  Wis.  402);  also,  to  the  diversion 
of  water  in  a  river  to  the  injury  of  several  ripari&n  owners 
{Grand  Rapids  F.  P.  Co.  v.  Bensley,  75  Wis.  399).  But 
the  effect  of  these  decisions  is  not  that  one  may  sue  for 
the  benefit  of  all,  but  simply  that  all  such  parties  similarly 
affected  are  proper^  though  not  necessary,  parties  to  an 
action.  KduJcauna  W,  P,  Co.  v.  Oreen  Bay  dk  M.  C.  Co. 
75  Wis.  390.  They  may  join  in  one  action  if  they  choose, 
but  they  are  not  compelled  to;  and  it  follows  logically  from 
this  that,  if  they  do  not  join,  no  one  owner  is  bound  by  the 
result  of  another's  separate  action.  The  theoi*y  of  the  action, 
where  one  prbpeHy  sues  for  all,  is  that  the  result  is  con- 
<;lusive  on  all  who  are  similairly  situated  and  whom  tho 
plaintiff  rightfully  represents;  and  such  mtist  be  the  theory, 
or  else  the  plaintiff  does  not  represent  all,  and  the  statement 
that  he  does  is  not  only  false  but  absurd. 

It  is  palpably  evident  that  the  principle  ckhnot  apply  to 
abutters,  because,  as  said  before,  they  may  join  or  not,  as 
they  choose.  If  one  can  rightfully  refuse  to  join,  his  rights 
manifestly  cannot  be  litigated  or  determined  iti  the  action, 
and  hence  he  cafnnot  be  bound  by  the  result,  and  by  no  legal 
fiction  can  it  be  said  that  he  has  been  refiresetited  in  the 
action.  It  is  well  settled  that  the  owners  of  lots  in  severalty 
cannot  join  as  plaintiffs  to  set  aside  an  illegal  tax 'upon  their 
separate  lots;  nor  can  they  sue  on  behalf  of  tlhemselves  and 
other  taxpayers.  Barnes  v.  Beloit^  19  Wis.  93;  Pier  v.  Fond 
du  Zoo  Co.  53  Wis.  421.     The  line  which  divides  this  last- 
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named  class  of  cases  from  the  class  of  cases  holding  that 
two  or  more  property  owners  may  join  to  prevent  a  nuisance 
affecting  their  sever^al  lots  alike  is.  perhaps  somewhat  diffi- 
cult to  draw,  but  in  any  event  neither  rule  justifies  the 
bringing  of  the  present  action  by  one  abutter  for  the  benefit 
of  all.  Treating  a  street  railway  about  to  be  laid  upon  a 
street,  without  authority  of  law  as  a  continuing  nuisance  to 
the  owners  of  abutting  lots,  the  most  th^t  can  be  said,  under 
the  decisions  in  thia  state,  is  that  two  or  more  owners  in 
severalty  of  abutting  lots  similarly  affected  may  join  as 
plaintiffs,  but  that  one  cannot  sue  for  the  benefit  of  ^11,  and 
a  statement  that  he  does  so  sue  is  mere  surpli^sage.  Whether, 
as  in  the  present  case,  an  abutting  owner  upon  one  street  may 
join  with  an  abutting  owner  upon  another  street  a  mile  or 
more  distant,  even  .though  it  is  intended  to  connect  the  lines 
upon  the  two  streets  with  lines  already  existing,  may  be  a 
serious  question,  but  it  is  one  which  we  do  not  feel  called 
upon  to  decide.  We  are  not  now  considering  the  case  upon  de- 
murrer for  improper  joinder,  and  it  seeips  that  if  it  appears 
by  the  complaint  and  the  papers  used  upon  the  motion  to 
vacate  that  either  plaintiff  wa^  legally  entitled  to  have  the 
injunctional  order  maintained  pending  the  action,  then  the 
motion  to  vacate  was  properly  denied. 

Proceeding,  then,  to  consider  the  rights  of  the  plaintiffs 
as  abutting  owners  simply,  and  conceding  that  the  pleadings 
and  affidavits  show  the  supposed  franchise  to  be  invalid,  and 
hence  that  they  were  entitled  to  an  injunction  preventing 
the  laying  of  the  railway  upon  the  particular  street  in  front 
of  their  several  lots,  it  i§  still  impossible  to  see  how  they 
could  properly  demand  that  the  railway  company  should  be 
prevented  from  accepting  the  franchise,  and  thus  in  effect 
annulling  the  entire  grant.  Such  relief  was  in  no  way  neces- 
sary to  the  protection  of  any  right,  which  they  had  as  abut- 
ters. Their  lots  and  all  rights  therein  were  completely  and 
fully  protected  from  injury  when  the  proposed  railway  was 
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<lebarred  from  entering  upon  the  street  upon  which  their 
property  abuts.  They  needed  nothing  further.  The  only 
true  object  and  purpose  of  a  preliminary  injunctional  order, 
either  at  common  law  or  under  the  statute,  is  to  prevent  the 
commission  or  continuance  of  some  act,  "the  commission  or 
continuance  of  which  during  the  litigation  would  produce 
injury  to  the  plaintiff."  Stats.  1898,  sec.  2774.  The  court 
may  enjoin  any  threatened  act  during  the  litigation,  when 
such  act  would  produce  injury  to  the  plaintiff's  rights,  but 
it  will  go  no  further  than  necessary  for  that  purpose.  The 
extent  of  the  necessity  marks  the  extent  of  the  right  to  en- 
join. To  go  further,  and  enjoin  other  acts  which,  if  done, 
•do  not  affect  the  rights  in  litigation  in  any  way,  is  simply 
an  exercise  of  arbitrary  power,  which  cannot  be  defended 
for  a  moment.  So  it  seems  to  us  certain  that,  so  far  as  the 
preliminary  injunctional  order  prevented ^the  defendant  rail- 
way company  from  accepting  the  franchise,  it  should  have  ' 
been  vacated,  because  the  acceptance  could  in  no  way  affect 
the  rights  of  either  plaintiff. 

Upon  the  same  principle  it  results  that  the  Linden  Zand 
Company^  suing  to  protect  its  rights  as  an  abutter  on  Locust 
street,  had  no  standing  in  court  to  insist  that  the  injunctional 
order  restraining  the  laying  of  tracks  on  First  avenue,  a  mile 
and  a  half  distant,  should  %\,^xi^  pendente  lite.  The  building 
of  a  track  on  First  avenue  could  not  injure  its  property  nor 
affect  its  rights  as  to  the  building  of  a  track  on  Locust  street 
a  particle.  And  thus  the  case  is  reduced  to  the  simple  ques- 
tion whether  the  plaintiff  Eigei^  as  an  abutting  property 
owner  on  First  avenue,  is  shown  to  be  entitled  to  an  injunc- 
tion pendente  lite  preventing  the  building  of  the  track  and 
•operation  of  street  cars  in  front  of  his  property  on  First 
avenue. 

That  an  abutting  lot  owner  may  enjoin  the  laying  of  a 
railway  track  which  is  about  to  be  laid  without  authority  of 
law  on  the  street  in  front  of  his  premises  cannot  be  doubted 
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for  a  moment.  It  is  unnecessary  to  cite  cases  upon  this 
proposition.  In  the  present  case  it  is  claimed  that  the  grant 
to  the  railway  company  is  void  and  conveys  no  power  to 
lay  tracks,  for  several  reasons,  which  will  now  be  consid- 
ered: 

1.  It  is  said  that  the  laying  and  operation  of  an  electric 
street  railway,  to  be  operated  by  the  overhead  system,  with 
trolley  wires  and  supporting  poles,  is  an  additional  burden 
-on  the  fee,  and  hence  that  it  cannot  be  done  without  making 
compensation  to  the  adjoining  lot  owners.  This  contention 
is  ruled  in  the  negative  by  the  case  of  Za  Crosse  City  R,  Co,  v, 
nigbee^  ante^  p.  389,  where  the  exact  question  was  discussed 
and  decided.  The  ordinance  in  the  present  case  is  essen- 
tially identical  with  the  one  involved  in  that  case.  It  author- 
izes the  carriage  of  passengers  only,  and,  in  the  absence  of 
a  showing  that  it  is  proposed  to  locate  poles  or  structures  in 
such  manner  as  to  interfere  with  a  property  owner's  right 
of  access  to  his  property,  it  must  be  held  that  the  present 
case  is  ruled  by  the  La  Crosse  Case  upon  this  question. 

2.  It  is  claimed  that  sec.  1862,  Stats.  1898,  under  which 
the  defendant  corporation  is  incorporated,  is  unconstitu- 
tional, because  it  attempts  to  authorize  the  formation  of 
street  railway  corporations  vested  with  the  power  to  carry 
freight  as  well  as  passengers,  thus  making  it  a  commercial 
railroad,  and  also  authorizes  municipal  corporations  to  grant 
the  use  of  streets  to  such  railway  companies  for  the  carriage 
-ot  freight  and  passengers,  and  nowhere  provides  for  the 
payment  of  compensation  to  the  abutting  owners.  It  may 
be  admitted,  for  the  purposes  of  the  case,  that  a  railway 
authorized  to  carry  freight  as  well  as  passengers  becomes  a 
•commercial  railroad  instead  of  a  street  railroad,  and  that 
such  a  railroad,  when  laid  in  a  street,  becomes  an  additional 
burden  on  the  fee,  and  cannot  be  laid  without  the  consent 
of,  or  compensation  made  to,  the  adjoining  property  owners. 
'Chicago  cfc  N.  W.  R.  Co.  v.  Milwaukee^  R,  &  K.  E,  R.  Co. 
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95  Wis.  561.  But  this,  hardly  meets  the  question.  It  is  true 
that  our  statutes  contain  no  provisions  authorizing  such  com- 
panies to  condemn  private  property  in  the  streete  of  cities, 
or  villages,  although  such  condemnation  may  be  had  outside 
of  cities  and  villages.     Stat.  1898,  sec.  1863«. 

It  is  not  quite  clear  how  this  deficiency  in  the  law  affects 
the  corporate  cbaraotjBr  of  the  defendant,  corporation.  It 
may  render  it  impossible  for  it  to  lay  or  operate  a  track  for 
the  transportation,  of  freight  without  actually  purchasing 
the  right  from  private  owners  to  cross  their  lands,  but  the 
legislatjure  certainly  had  power  to  authorize  the  formation 
of  just  such  corporations;  and  if  it  neglected  to  provide  the 
corporation,,  vv hen  formed^  with  a.  means  essential  to  its  suc- 
cessful operation,  the  result  would  seem  to  be  a  very  unfor- 
tunate one  for.  the  corporation,  and  perhaps  one  fatal  to  it& 
business  success,  but  not  fatal  to  its  corporate  character. 
If  such  a  corporation  attempted  to  condemn,  it  could  be 
successfully  defeated  by  the  fact  that  it  was  given  no  such 
power;  and,  if  it  attempted  to  lay  tracks  without  condemn- 
ing, it  would  bo  stopped  with  the  proposition  that  it  was 
taking  priyate  property  without  compensation.  Passing 
this  question,  however^  there  arie  other  considerations  which 
seem  to  us  to. answer  the  contention  without  serious  diffi- 
culty. The  law  should  be  sustained  if  possible  on  any  rea- 
sonable tlieory.  Every  intendment  is-  in,  its  favor.  We 
think  it,  may  reasonably  be  said  that  this  law  was  only  in- 
tended to  authorize  corporations  to  use  streets  with  the 
consent  of  th^  city  for  carriage  of  freight  as  against  the 
rights  of  the  public  and. not. as  against  private  owners,  leav- 
ing such,  private  :0.wn(Qrs  in,  full  possession  of  their  rights  to 
stop  the  construction,  insist  on  compensation,  or  give  their 
consent,  as  they  chose.  Such  was  substantially  the  con-* 
struction  placed  upon  the  act  authorizing  telegraph  com- 
panies to  place  their  poles  in  streets  in  the  case  of  Krueger 
V,  Wis,  TeL  Oo.  106  Wis.  96.     This  construction  seems  to  us  to 
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be  entirely  reasonable.  It  deprives  the  property  owner  of  no 
substantial  right,  and  has  the  additional  merit  that  it  does 
not  violently  disturb  the  many  valuable  rights  and  property 
interests,  both  public  and  private,  which  doubtless  have 
arisen,  founded  in  good  faith  upon  the  validity  of  the  legis- 
lation attacked. 

Furthermore,  it  will  be  noticed  that  the  corporation  does 
not  obtain  its  right  to  use  any  given  street  from  the  terms 
of  its  charter.  It  might  exist  for  a  century,  and,  if  no  mu- 
nicipality saw  fit  to  grant  it  a  franchise  to  use  its  streets,  it 
could  do  no  business.  In  the  present  case  the  city  has  not 
chosen  to  grant  it  any  right  to  carry  freight  upon  a  single 
street.  All  the  franchises  which  it  owns  by  purchase,  as  well 
as  the  franchise  now  in  question,  simply  confer  the  right  to 
carry  passengers  only,  or,  in  other  words,  to  build  and  main- 
tain a  street  railroad  in  the  usual  and  ordinary  sense  of  the 
term ;  and  we  do  not  see  how  it  can  for  a  moment  claim  the 
power  to  carry  freight  over  its  lines  in  the  city  of  Milwau-' 
kee,  or  do  anything  more  than  maintain  a  street  railroad 
for  the  carriage  of  passengers  only.  If  it  can  only  maintain 
and  operate  a  street  railroad,  it  is  quite  difficult  to  see  how 
the  plaintiffs  can  be  injured  in  any  way  by  the  failure  of  the 
legislature  to  endow  the  corporation  with  power  to  condemn 
private  property. 

3.  Another  claim  is  that  the  ordinance  is  unconstitutional 
because  it  is  in  effect  a  special  or  private  law  "granting  cor- 
porate powers  or  privileges,"  and  so  prohibited  by  sec.  31  of 
art.  IV  of  the  constitution.  The  argument  is  that  the  ordi- 
nance attempts  to  confer  corporate  powers  and  privileges; 
that  it  is  a  special  act  of  legislation ;  that,  in  enacting  it, 
the  city  council  was  simply  exercising  legislative  power  at- 
tempted to  be  delegated  to  it  by  the  state,  or,  in  other  words, 
vfB&pro  hcbc  vice  the  legislature;  that  under  the  constitutional 
provision  above  cited  4^he  legislature  itself  could  pass  no  such 
law ;  and  that  the  city  council  can  possess  no  greater  power 
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than  the  legislature.  This  is  an  important  contention,  and, 
if  well  founded,  is  fraught  with  serious  results  to  many  in- 
terests; for  it  cannot  be  doubted  that  the  power  supposed 
to  be  granted  to  municipal  corporations  to  grant  such  privi- 
leges as  are  here  in  question  has  been  very  frequently  used. 
But  there  is  a  radical  difficulty  with  the  first  premise,  which 
demolishes  the  entire  argument.  While  such  franchises  as 
were  here  granted  are  legislative  grants,  they  are  not  corpo- 
rate powers  or  privileges,  within  the  meaning  of  the  consti- 
tution. When  granted  to  a  corporation,  they  become  the 
property  of  the  corporation,  and  so  may  be  called  franchises 
of  the  corporation ;  but  they  are  not  "  franchises  essential  to 
corporate  existence,  and  granted  as  part  of  the  organic  act 
of  incorporation."  State  ex  rd.  Atfy  Gen,  v.  Portage  City 
7F.  Cb.,  amU^  p.  441.  Some  confusion  undoubtedly  exists  in 
the  cases  on  this  subject,  and  such  franchises  have  been  some- 
times called  "corporate  franchises,"  as  noted  in  the  case  last 
cited,  but  this  does  not  affect  the  true  character  of  the  fran- 
chises. The  distinction  was  pointed  out  by  Chief  Justice 
Kyan  in  the  Railroad  Cases^  35  Wis.  425jon  page  660,  speak- 
ing of  this  very  clause  of  the  constitution,  where  he  said 
that  the  phrase  "  to  grant  corporate  powers  or  privileges  " 
is  equivalent  to  the  phrase  "  to  grant  corporate  chartere," 
and,  further,  "  A  franchise  is  not  essentially  corporate,  and 
it  is  not  the  grant  of  a  franchise  which  is  prohibited,  but  of 
a  corporate  franchise;  that  is,  as  we  understand  it,  franchise 
by  act  of  incorporation."  This  construction  was  followed 
and  approved  in  Black  Eiver  Imp.  Co,  v.  Holway^  87  Wis. 
584,  and,  indeed,  it  seems,  upon  reflection,  the  only  reason- 
able construction  which  can  be  placed  on  the  constitutional 
provision.  Such  franchises  as  those  before  us  may  be  sold 
and  assigned,  if  assignable,  or  the  corporation  may  be  de- 
prived of  them  by  forfeiture,  and  yet  the  corporate  existence 
will  be  in  no  way  affected.  This  consideration  effectually 
disposes  of  the  argument  on  this  point,  and  renders  it  un- 
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necessary  to  inquire  whether  there  may  not  be  other  infirini- 
ties  in  the  .argument  which  are  equally  fatal  to  it. 

4.  Another  claim  made  is  that  the  council  had  no  power 
to  extend  existing  unexpired  franchises  long  before  their 
expiration,  and  that,  even  if  it  had  such  power,  the  ordi- 
nance is  void  because  it  is  unreasonable.  It  may  be  noted 
in  passing  that  neither  of  the  plaintiffs  owns  any  property 
abutting  on  any  of  the  streets  containing  existing  lines  of 
railway,  and  hence,  as  abutters,  they  would  seem  to  have 
no  interest  authorizing  them  to  attack  those  parts  of  the 
ordinance  extending  the  life  of  previous  grants;  but,  grant- 
ing that  they  are  entitled  to  raise  that  question,  we  do  not 
think  the  ordinance  can  be  held  void  on  either  ground. 
The  statute  (sec.  1862,  Stats.  1898)  gives  the  municipality 
power  to  grant  to  street  railway  companies  the  use  of  streets, 
without  limitation,  save  that  such  grant  be  made  "upon 
-such  terms  as  the  proper  authorities  shall  determine."  This 
is  certainly  a  very  broad  grant  of  power, —  certainly  more 
comprehensive  than  the  statute  of  Indiana  under  which  the 
case  of  City  li.  Co,  v.  Citizens'  St,  R.  Co.  166  U.  S.  557, 
was  (Jecided.  In  that  case  the  law  required  that  street  rail- 
way companies  should  first "  obtain  the  consent  of  such  com- 
mon council  to  the  location,  survey,  and  construction  of  any 
street  railway  through  or  across  the  public  streets  of  any 
city,  before  the  construction  of  the  same;"  and  it  was  held 
that,  where  a  franchise  had  been  granted  in  1864  to  a 
street  railroad  company  for  the  term  of  thirty  years,  the  un- 
expired franchise  might  legally  be  extended  in  1880  (four- 
teen years  before  its  expiration)  for  the  term  of  seven  years, 
so  that  it  would  not  expire  until  1901,  and  that  the  con- 
tinued operation  of  the  road  was  sufficient  consideration 
for  such  extension.  The  case  seems  strictly  applicable 
here.  In  the  present  case  some  of  the  existing  franchises 
already  owned  by  the  defendant  railway  company  expired 
in  the  year  1924,  and  some  in  succeeding  years,  and  they 
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were  all  extended  in  terms  until  the  year  1934.  We  are 
unable  to  see  that  there  was  lack  of  power  to  do  this,  or  that 
the  extension  of  time  was  unreasonable.  Many  of  the  fran- 
chises were  granted  in  very  recent  years, — some  of  them  as 
late  as  the  y^r  1890;  and  franchises  for  terms  of  forty  and 
fifty  years,  and  even  longer,  are  frequently  upheld  by  the 
courts.  We  have  been  unable  to  find,  by  an  examination 
of  the  ordinance,  that  its  terms  are  unreasonable, —  at  least, 
to  such  an  extent  as  would  justify  a  court  in  declaring  it 
void.  To  arrive  at  such  a  conclusion,  the  unreasonable  char- 
acter of  the  ordinance  ought  to  be  very  clear. 

5.  We  pass  now  to  a  number  of  objections  which  may  be 
considered  together.  They  are,  in  eflFect,  objections  to  the 
regularity  of  the  council  proceedings  in  the  adoption  of  the 
ordinance.  It  is  said  that  sec.  940i,  Stats.  1898,  which  re- 
quires the  application  for  the  franchise,  containing  the  sul)- 
stance  of  the  privileges  asked  for,  to  be'  filed  with  the  city 
clerk  and  published  in  the  official  paper  for  not  less  than 
two  weeks  previous  to  action  on  such  publication,  was  not 
complied  with.  It  is  also  said  that  certain  provisions  of  the 
city  charter,  9(quiring  all  ordinances  to  be  referred  to  ap- 
propriate committees,  and  not  to  be  acted  upon  except  after 
report  made  by  the  committee,  have  not  been  complied  with. 
It  is  also  said  that  it  appears  that  the  officers  of  the  railway 
company  used  corrupt  methods  in  securing  the  passage  of 
the  ordinance,  in  that  they  agreed  to  pay  large  sums  to  cer- 
tain citizens  to  induce  them  to  cease  their  opposition  to  the 
passage  6f  the  ordinance. 

It  is  sufficient  to  say  with  regard  to  these  cladms  that, 
whatever  may  be  the  rule  elsewhere,  it  has  been  held  in 
this  state  that  these  questions  cannot  be  raised  at  the  suit 
of  private  parties.  Stedmam,  v,  Berlin^  97  Wis.  505.  That 
case  was  a  taxpayer's  action  in  equity  brought  to  set  aside 
the  grant  of  a  franchise  to  build  and  maintain  public  water- 
works in  the  city  of  Berlin.    The  grantee  of  the  franchise  had 
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accepted  the  franchise  and  given  bond  for  the  performance 
of  the  requirements  of  the  ordinance,  but  had  not  com- 
menced to  construct  the  plant.  It  was  charged  in  the  com- 
plaint that  the  franchise  was  void  because  the  provisions  of 
sec.  940 J,  Stats.  1898,  had  not  been  complied  with,  and  that 
it  had  been  procured  by  the  grantee  by  iTieans  of  improper 
and  undue  influence  exercised  by  him  upon  th«  members  of 
the  common  council.  This  court  held,  however,  that  the 
remedy  to  set  aside  a  franchise  irregularly  or  fraudulently 
granted,  under  the  circumstances  there  presented,  was  by 
qiw  warranto  or  scire  facias  at  the  suit  of  the  state,  and  not 
in  an  equitable  action  at  the  suit  of  private  parties. 

The  present  case  is  substantially  identical  in  its  essential 
facts  with  the  one  just  cited.  It  is  true  that  no  formal  ac- 
ceptance of  the  ordinance  had  been  placed  on  file,  but  the 
company  was  shown  to  be  in  possession  of  its  already  con- 
structed lines,  and  transacting  its  business  thereon,  selling 
tickets  at  the  reduced  rate,  and  performing  the  obligations 
required  of  it  by  the  terms  of  its  new  franchise.  It  was 
certainly  quite  as  much  in  the  exercise  of  the  privileges  con- 
ferred by  the  franchise  as  was  the  grantee  of  the  franchise 
in  the  Stedinan  Case^  who  had  not  commenced  even  to  build 
his  plant.  The  principle  here  adopted  is  quite  analogous  to 
that  applied  to  an  application  for  leave  to  bring  action  on 
behalf  of  the  state  to  annul  the  franchises  of  such  a  corpora- 
tion on  account  of  misuse  or  nonuse  thereof.  Such  leave 
will  not  be  given  as  a  matter  of  course  for  every  dereliction 
of  duty,  but  it  will  be  granted,  or  not,  as  the  interests  of  the 
public  seem  to  demand.  State  ex  rel,  Att^y  Gen,  v,  Janes- 
ville  W.  Co,  92  Wis.  490.  So,  here,  upon  the  facts  presented, 
it  is  not  at  all  certain  that  the  present  franchise  would  be 
set  aside  at  the  suit  of  the  state.  It  appears  that  a  notice 
containing  a  full  copy  of  the  proposed  ordinance  was  pub- 
lished for  more  than  two  weeks  prior  to  the  final  passage 
of  the  ordinance.     This  is  claimed  to  have  been  insufficient, 
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by  the  plaintiflp,  because  it  should  have  been  published  two 
weeks  before  any  action  was  taken  by  the  common  council, 
and  because  the  ordinance  was  amended  in  some  minor  de- 
tails just  before  passage.  Now,  it  may  be  a  serious  question 
whether  sec.  940J,  Stats.  1898,  means  that  the  publication 
shall  be  made  for  two  weeks  before  anv  action,  however 
slight,  or  before  final  action.  The  section  simply  says  "  be- 
fore action."  It  appears  also  that  the  ordinance  as  origi- 
nally presented  was  referred  to  a  select  committee,  who  re- 
ported a  substitute  ordinance;  and  thus  it  is  claimed  that 
the  requirements  of  the  charter  have  been  met,  notwith- 
standing there  were  some  minor  amendments  made  after 
the  report,  and  before  passage.  Furthermore,  a  resolution 
was  passed  by  the  council  at  the  same  meeting  when  the 
ordinance  was  passed  granting  the  same  franchises  in  identi- 
cal terms  with  those  contained  in  the  ordinance;  and  it  is 
claimed,  and  with  apparent  reason,  that,  if  the  ordinance  fails, 
still  the  resolution  may  be  effective.  Sec.  1862  does  not  re- 
quire the  franchise  to  be  granted  by  ordinance.  Hence  it 
may  undoubtedly  be  done  by  resolution.  The  resolution  was 
first  introduced  on  the  night  of  its  passage.  Hence  the  pub- 
lication of  notice  was  for  two  weeks  previous  to  "any  action,'' 
as  well  as  to  final  action,  and  the  charter  provisions  as  to 
the  reference  of  ordinances  to  committees  does  not  apply  to 
resolutions.  Considering  these  facts,  and  the  evident  strenu- 
ous attempt  to  conform  to  all  statutory  requirements,  it  may 
be  doubtful  whether  any  court  would  feel  that  valuable 
franchises  should  be  forfeited,  even  at  the  suit  of  the  state^ 
even  though  it  might  conclude  that  there  was  some  irregu- 
larity in  the  proceedings.  It  is  enough,  however,  that  the 
question  is  not  open  in  this  action. 

The  same  considerations,  in  effect,  apply  to  the  charge  of 
corrupt  practices.  It  is  not  charged  that  any  member  of 
the  council  was  corrupted,  but  that  certain  citizens  who  op- 
posed the  ordinance  were  bought  off  with  money.     This 
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charge  is  explained  in  the  answer  as  follows:  The  ordi- 
nance allowed  the  railway  company  to  use  a  viaduct  for  the 
building  of  which  a  number  of  property  owners  had  paid 
about  $8,000,  special  assessments.  As  the  building  of  the 
railroad  across  the  viaduct  turned  it  practically  into  a  rail- 
way bridge  and  diminished  its  usefulness  to  the  property 
owners  who  had  contributed  to  its  erection,  they  objected 
to  such  use  unless  they  were  repaid  what  they  had  put  into 
it  over  and  above  their  share  as  general  taxpayers.  In  this 
situation,  the  officers  of  the  street  railway  company  agreed 
to  make  good  to  the  property  owners  what  they  had  paid 
by  way  of  special  assessments.  This  was  done  without  con- 
cealment, but  was  known  to  all.  Even  were  we  disposed 
to  find  fault  with  the  transaction,  the  rule  of  the  Stedman 
Case  plainly  covers  it. 

We  have  discussed  the  case  as  presented  upon  the  second 
motion  to  vacate,  and  any  separate  discussion  of  the  first 
motion  is  unnecessary.  Our  conclusion  is  that  both  motions 
should  have  been  granted. 

By  the  Court — Orders  reversed,  and  action  remanded 
with  directions  to  vacate  the  preliminary  injunctional  order 
and  for  further  proceedings  according  to  law. 


OuDDT,  Respondent,  vs.  Foreman,  Appellant. 

iOT        5191 
September  £5  —  October  12, 1900.  HO       4431 
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Vendor  and  purchaser  of  land:  Oral  agreement:  Statute  of  frauds: 
Becovery  of  earnest  money:  Evidence:  Change  qf  possession:  Court 
and  jury:  Refusal  of  vnfe  to  sign  mortgage:  Failure  of  title:  Dam- 
ages. 

1.  In  an  action  to  recover  earnest  money  paid  on  an  oral  agreement  for 
the  purchase  of  a  hotel,  owned  by  the  vendor  and  vendee  as  ten- 
ants in  common  and  operated  by  them  in  i>artnership,  one  of  the 
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important  questions  was  whether  the  vendee  (the  plaintiff)  was  put 
into  possession  of  the  hotel  pursuant  to  the  alleged  oral  contract 
There  was  evidence  tending  to  show  the  affirmative  of  that  prop- 
osition, and  that  the  plaintiff  had  exercised  exclusive  control 
over  the  property.  On  cross-examination  plaintiff,  who  had  testi- 
fied that  he  did  not  take  possession  thereof,  was  asked  if,  during 
such  time,  he  did  not  assume  to  he  the  owner  of  the  property  and 
offer  to  sell  it  to  K,  An  objection  to  such  question  as  immaterial 
was  sustained.  Held,  that  the  evidence  was  material,  as  tending 
to  show  whether  the  conduct  of  the  plaintiff  was  consistent  or  in- 
consistent with  his  claim  that  no  change  in  possession  had  taken 
place. 

2.  Such  evidence  was  also  admissible  as  original,  independent  evidence, 
because  it  bore  upon  the  credibility  of  the  plaintiff's  testimony, 
because  it  tended  to  explain  the  purpose  of  the  parties  in  respect 
to  the  acts  on  which  the  claim  of  change  of  possession  in  fact  took 
place,  and  because  the  only  objection  made  was  that  it  was  imma- 
terial. 

8.  Where  the  defense  interposed  in  such  case  was  that  plaintiff  was  so 
put  into  possession  as  to  take  the  oral  sale  out  of  the  statute  of 
frauds,  it  was  error  to  exclude  evidence  tending  to  show  that,  while 
the  alleged  vendee  was  in  exclusive  possession,  he  conducted  the 
business  for  his  sole  benefit  and  profit,  such  evidence  being  admissi- 
ble as  explaining  the  nature  of  the  vendee's  possession. 

4  In  such  a  case  evidence  tending  to  show  that  a  deed  of  the  hotel 
from  plaintiff  to  defendant,  reciting  a  consideration  of  $2,500,  was 
executed  and  delivered  in  pursuance  of  a  second  oral  contract, 
whereby,  among  other  things,  all  existing  claims,  including  that 
on  which  the  action  was  brought,  were  mutually  released,  should 
have  been  admitted.  It  did  not  contradict  the  deed,  which  did 
not  purport  to  evidence  the  entire  contract,  and  was  directed  to 
the  establishment  of  the  entire  contract 

5.  The  fact  that  the  wife  of  the  vendee  in  an  oral  contract  for  the 

sale  of  land  refused  to  sign  a  mortgage  required  to  be  given  in 
order  to  enable  him  to  carry  out  such  contract,  and  that  there- 
upon the  vendor  told  him  he  might  have  time  to  carry  out  the 
deal,  did  not  change  the  vendor's  right  to  insist  upon  the  contract 
being  carried  out  as  before,  nor  make  the  contract  conditional. 

6.  In  an  action  to  recover  back  earnest  money  paid  on  an  oral  con- 

tract for  the  conveyance  of  land,  the  question  whether  there  was 
a  change  of  possession  of  the  property  —  thus  taking  the  contract 
out  of  the  statute  of  frauds  —  is  for  the  jury,  if  there  is  credible 
evidence  from  which  a  finding  in  that  regard  could  reasonably  le 
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made  in  the  vendor's  favor:  it  is  not  necessary  that  such  change  be 
established  beyond  dispute. 
7.  The  fact  that  the  vendor  in  an  oral  contract  to  convey  an  interest 
in  land  is  not  the  owner  of  the  entire  interest  he  contracts  to  con- 
vey does  not  aflect  the  validity  of  the  contract  If  he  puts  the 
vendee  into  possession  so  as  to  take  the  contract  out  of  the  stat- 
ute of  frauds,  he  becomes  liable  to  him  in  damages  to  the  extent 
to  which  he  is  unable  to  perform  his  agreement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
count  J :  R.  G.  Siebkcker,  Circuit  Judge.     Reversed, 

Action  to  recover  $100  paid  by  plaintiff  on  a  verbal  agree- 
ment to  purchase  an  undivided  one-half  interest  in  a  hotel 
and  the  furniture  therein,  on  the  ground  that  the  agreement 
was  void  by  the  statute  of  frauds.  Defendant  answered 
that  plaintiff  took  immediate  possession  of  the  property  as 
owner  upon  payment  of  the  $100,  and  retained  and  enjoyed 
the  property  exclusively  for  a  considerable  period  of  time, 
when  it  was  agreed  that  the  trade  should  be  declared  off 
and  that  defendant  should  retain  the  $100  as  damages,  and 
that,  pursuant  to  such  agreement,  plaintiff  redelivered  pos- 
sassion  of  the  property  to  defendant.  Defendant  further 
answered  that,  on  or  about  the  time  the  trade  was  declared 
off,  plaintiff  conveyed  to  defendant  and  his  partner,  William 
Foreman,  a  one-half  interest  in  the  furniture  contained  in 
the  hotel  and  the  books  and  books  of  account  of  the  firm 
of  (Cuddy  &  Foreman  Bros.,  who  had  theretofore  run  the 
hotel,  and  also  released  defendant  and  said  William  Fore- 
man from  all  claims  he  had  against  them  or  either  of  them, 
for  the  sum  of  $2,500. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
in  plaintifTs  favor  for  the  amount  of  his  claim,  upon  the 
ground  that  there  w^as  no  proof  of  a  settlement  tetween 
the  parties  and  release  of  the  claim  in  suit;  that  the  verbal 
<;ontract  of  sale  of  the  hotel  property  was  not  in  all  its 
terms  clearly  shown;  and  that  it  was  not  shown  beyond  dis- 
pute that  possession  of  the  property  was  delivered  to  plaint- 
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iflp  pursuant  to  the  verbal  agreement.  Defendant  excepted 
to  adverse  rulings  on  questions  of  evidence  and  to  the  grant- 
ing of  plaintiff's  motion  for  the  direction  of  a  verdict.  Judg- 
ment was  entered  in  plaintiff's  favor,  and  defendant  ap- 
pealed. 

Daniel  H.  Orady^  for  the  appellant. 

J.  H,  RogerSy  for  the  respondent. 

Marshall,  J.  One  of  the  important  questions  presented 
by  the  pleadings  was  in  regard  to  whether  respondent  was 
put  in  possession  of  the  subject  of  the  sale  pursuant  to  the 
alleged  verbal  contract  between  him  and  appellant.  There 
was  evidence  tending  to  establish  the  affirmative  of  that 
proposition,  and  that  for  a  period  of  about  eleven  days  re- 
spondent exercised  exclusive  control  of  the  property.  For 
the  purpose  of  explaining  the  nature  of  respondent's  posses- 
sion during  such  period,  he  was  asked  on  cross-examination 
if  he  did  not,  during  that  time,  assume  to  be  the  owner  of 
the  property  and  offer  to  sell  it  to  C.  W.  Kelly.  That  was- 
objected  to  as  immaterial  and  the  objection  was  sustained. 
No  reason  is  perceived  why  the  evidence  was  immaterial. 
Plaintiff  claimed  that  he  did  not  take  possession  of  the 
property,  and  that  the  delivery  of  the  keys  to  him,  and 
other  acts  indicative  of  a  change  of  possession  in  accord- 
ance with  the  verbal  contract,  were  not  intended  by  the 
parties  to  have  that  effect.  In  that  situation,  evidence  of 
the  conduct  of  plaintiff,  after  the  happening  of  the  events 
which  point  to  a  change  of  possession  of  the  property,  con- 
sistent  with  such  change  and  inconsistent  with  his  claim 
that  no  change  in  fact  took  place  or  was  intended,  was 
proper.  The  evidence  was  admissible  on  cross-examination 
because  it  bore  on  the  credibility  of  the  evidence  of  re- 
spondent that  he  did  not  take  possession  of  the  property  as 
claimed  by  appellant.  It  was  admissible  as  original,  inde- 
pendent evidence,  because  it  tended  to  explain  the  purpose 
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of  the  parties  in  respect  to  those  acts  upon  which  the  claim 
that  a  change  of  possession  in  fact  took  place  was  based ; 
and  it  was  proper  to  draw  out  the  evidence  on  cross-exami- 
nation independent  of  the  examination  in  chief,  the  witness 
being  a  party ;  and  further,  because  the  only  objection  made 
was  that  the  evidence  was  immaterial.  Weadock  v.  Kennedy y 
80  Wis.  449. 

The  subject  of  the  competency  of  evidence  of  the  character 
of  that  called  for  by  the  question  under  discussion  was  con- 
sidered at  considerable  length  by  this  court  in  Roebke  v.  An- 
drews^ 26  Wis.  311.  In  delivering  the  opinion  of  the  court 
Mr.  Justice  Paine  said,  the  doctrine  rests  on  the  elementary 
principle  "that  statements  accompanying  any  act  explana- 
tory of  its  character  are  admissible  in  connection  with  the 
act  itself."  That  principle  will  be  found  applied  in  a  great 
variety  of  circumstances,  as  will  be  seen  by  an  examination 
of  the  cases  cited  in  the  opinion.  In  Kelley  v,  Kelley^  20  Wis. 
443,  statements  of  a  person  as  to  his  purpose  in  placing  a 
building  on  land  of  which  he  was  possessed  were  held  ma-^ 
terial  on  the  question  of  whether  the  building  became  a  part 
of  the  real  estate.  In  Meade  v.  Blacky  22  Wis.  241,  the  plaintiff 
endeavored  to  show  possession  of  real  property  by  proof  that 
the  person  actually  occupying  it  was  his  tenant.  The  dec- 
laration of  the  occupant  explanatory  of  his  possession  waa 
held  to  be  material.  In  HoUister  v,  Young^  42  Vt.  403,  a 
party  was  permitted  to  show  the  circumstance  of  his  bring- 
ing an  action  for  trespass  to  realty  while  he  was  in  pos- 
session thereof  as  bearing  on  the  question  of  whether  his 
possession  was  adverse.  In  Perkins  v.  Bloody  36  Vt.  273,  282, 
the  circumstance  that  a  person,  when  applied  to  to  sell  cer- 
tain property  of  which  she  was  formerly  possessed,  replied 
to  the  plaintiff  that  she  would  not  sell  the  property,  that  she 
intended  her  brother  should  enjoy  it  as  long  as  he  lived,  was^ 
held  admissible  as  bearing  on  the  fact  in  issue  of  whether 
such  person,  when  she  left  the  property,  intended  to  aban- 
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don  it.  In  Blake  v.  Grave^^  18  Iowa,  312,  offers  made  by  a 
person,  while  in  possession  of  property,  to  sell  it,  were  held 
admissible  as  bearing  on  the  question  of  whether  the  posses- 
sion was  that  of  owner.  These  illustrations  amply  show  that 
the  evidence  ruled  out  should  have  been  received.  It  had  a 
material  bearing  on  the  question  of  whether  plaintiff  was 
in  possession  of  the  property  as  sole  owner.  That,  obviousl}', 
could  not  have  been  the  case  unless  there  had  been  a  change 
of  possession  pursuant  to  the  verbal  contract  so  as  to  take 
such  contract  out  of  the  statute  of  frauds. 

If  circumstances  which  characterize  and  explain  human 
action,  when  so  closely  connected  therewith  as  to  fall  within 
the  limits  of  res  gedm,  were  not  permitted  to  be  given  in 
evidence,  the  judicial  search  after  truth  would  often  fail 
where  common  sense  and  common  reason  point  clearly  the 
way  to  the  desired  object.  Of  course  it  requires  careful  at- 
tention and  the  exercise  of  sound  judgment  and  discretion 
on  the  part  of  a  trial  judge,  to  determine  when  circumstances 
are  so  closely  connected  with  the  main  fact  in  issue  as  to 
characterize  and  explain  it,  and  on  that  ground  to  render 
proof  of  such  circumstances  admissible  in  evidence.  There 
comes  in  the  judicial  function,  and  when  it  is  exercised  the 
result  will  not  be  disturbed  unless  the  ruling  appears  to  be 
clearly  wrong.  Errors  in  such  matters  will  not  often  occur 
if  the  guides  laid  down  in  the  books  are  carefully  observed. 
"The  principal  points  of  attention  are,"  says  Prof.  Green- 
leaf,  "  whether  the  circumstances  and  declarations  offered 
in  proof  were  contemporaneous  with  the  main  fact  under 
consideration,  and  whether  they  were  so  connected  with  it 
as  to  illustrate  its  character."     1  Greenl.  Ev.  §  108. 

Evidence  was  offered  and  ruled  out  to  show  that  during 
the  period  appellant  claimed  respondent  was  in  exclusive 
possession  of  the  hotel  property,  he  conducted  the  business 
for  his  sole  benefit  and  profit.  The  evidence  should  have 
been  received.     If  respondent  controlled  the  property  to  the 
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exclusion  of  appellant,  and  cond acted  the  business  as  the 
only  person  interested  therein,  those  circumstances  were 
clearly  admissible  as  explanatory  of  the  nature  of  the  pos- 
session, within  the  rule  above  discussed.  The  evidence  was 
not  material  as  showing  an  offset  to  or  payment,  in  whole 
or  in  part,  of  responden6's  claim,  but  it  was  material  in 
that  the  circumstance  was  consistent  with  appellant's  theory 
that  there  was  a  change  of  possession  of  the  propertj'^  pur- 
suant to  the  alleged  verbal  contract  of  sale  and  inconsistent 
with  the  opposite  theory.  It  bore  directly  upon  one  of  the 
vital  questions  in  issue.  Circumstances  so  closely  connected 
with  an  act  as  to  be  inseparable  from  it  and  to  point  with 
reasonable  clearness  to  its  nature,  are  under  some  circum- 
stances the  strongest  kind  of  evidence.  Any  number  of 
witnessss,  testifying  directly  contrary  to  the  truth,  pursuant 
to  an  agreement  upon  the  false  story,  may  relate  it  in  such 
a  way  as  to  defy  all  eflForts  to  discover  the  truth  by  oppos- 
ing direct  evidence;  yet  proof  of  the  circumstances  accom- 
panying the  conduct  of  the  person  under  investigation  may 
point  to  where  the  truth  lies  with  such  certainty  as  to  leave 
no  reasonable  doubt  in  respect  to  it. 

Evidence  was  received  that  appellant  and  his  partner, 
William  Foreman,  a  short  time  after  the  aforesaid  verbal 
agreement  was  declared  off,  made  an  agreement  with  re- 
spondent whereby  the  former  were  to  give  the  latter  $2,500 
for  his  interest  in  the  hotel  property  and  pay  the  outstand- 
ing indebtedness  against  appellant  and  respondent,  as  the 
firm  of  Cuddy  &  Foreman  Bros.,  and  to  release  respondent 
from  all  claims  held  by  them  against  him,  and  in  consider- 
ation thereof  respondent  agreed  to  sell  such  property  to  ap- 
pellant and  said  William  Foreman  on  such  terms,  including 
respondent's  interest  in  the  book  accounts  of  the  firm  of 
Cuddy  &  Foreman  Bros.,  and  to  release  appellant  and  said 
William  Foreman  from  all  claims  which  respondent  had 
against  them  or  either  of  them ;  that  a  conveyance  of  re- 


520  SUPREME  COURT  OF  WISCONSIN.         [107 

Cuddy  vs.  Foreman. 

•spondent's  interest  in  the  hotel  property  was  made  accord- 
ingly, expressing  a  consideration  of  $2,500.  On  respond- 
ent's motion  to  strike  out  that  evidence,  the  court  ruled  that 
it  might  stand,  though  not  competent  for  any  purpose  other 
than  to  show  the  nature  of  the  previous  conduct  of  the  par- 
ties as  regards  a  change  in  the  possession  of  the  property, 
pursuant  to  the  first  alleged  verbal  contract,  and  that  on 
such  subject  it  was  rather  in  favor  of  respondent  than  against 
him.  Further  evidence  was  offered  to  show  the  scope  of  the 
second  verbal  agreement  and  that  it  included  a  release  of 
the  claim  in  suit,  which  was  ruled  out  on  the  theory  that, 
the  verbal  contract  having  been  closed  by  the  deed,  the 
transactions  leading  up  to  tliat  could  not  be  inquired  into 
by  parol-  evidence. 

The  purpose  of  the  rejected  evidence  was  to  show  the 
actual  consideration  for  the  deed, —  that  it  included,  among 
other  things,  the  claim  in  suit.  It  did  not  tend  to  contra- 
dict or  vary  any  written  contract,  but  to  prove  those  parts 
of  the  entire  verbal  contract  not  included  or  intended  to 
have  been  included  in  the  deed.  The  evidence  was  admis- 
sible upon  elementary  principles  and  according  to  repeated 
decisions  of  this  court.  Mills  v.  C,  c6  N.  W,  R,  Co,  103  Wis. 
192;  Kickland  v.  MenasJiaW,W,  Go.  68  Wis.  34;  Becker  v, 
Knudson^  86  Wis.  14,  18;  Beckmanv.  Beckman^  86  Wis.  655, 
660;  Salter  v.  Bank  of  Eau  Claire^  97  Wis.  87;  Morgan  v. 
South  Milwaukee  Z.  F.  Co,  97  Wis.  275, 278;  Stite%v.  Thomjh 
son,  98  Wis.  330;  Batman  v.  Oxley,  23  Wis.  519. 

The  general  rule  is  that  the  consideration  expressed  in  a 
deed  is  not  conclusive;  that  parol  evidence  is  admissible  to 
show  that  the  conveyance  was  based  upon  a  different  con- 
sideration than  that  expressed.  That  rule  has  this  limita- 
tion: parol  evidence  is  not  admissible  to  show  a  different 
consideration  than  that  expressed  in  the  writing  if  it  be  in- 
consistent therewith.  Poioera  v.  Spaulding,  96  Wis.  487.  In 
the  case  before  us  the  evidence  rejected  was  directed  to  the 
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^establishment  of  the  entire  contract  between  the  parties,  a 
part  of  which  only  was  executed  by  the  making  and  deliv- 
-ery  of  the  deed.  It  did  not  contradict  the  deed,  because  the 
writing  did  not  purport  to  evidence  the  entire  contract.  It 
was  clearly  admissible.  Frey  v,  Vanderhoofy  15  Wis.  397; 
Ballston  Spa  Bank  v.  Marine  Banh^  16  Wis.  120;  Iluhhard 
^.  Marshall,  50  Wis.  322. 

What  has  been  said  requires  a  reversal  of  the  judgment, 
but  the  reasons  given  by  the  circuit  court  in  granting  the 
motion  to  direct  a  verdict  in  respondent's  favor  are  chal- 
lenged as  insufficient,  and  will  be  considered  in  order  to 
prevent  a  repetition  of  errors  committed  in  granting  such 
motion.  Such  reasons  are:  (1)  there  is  nothing  to  show 
that  the  claim  of  $100  was  included  in  a  settlement  between 
the  parties  at  the  time  the  deed  was  made  of  respondent's 
interest  in  the  hotel  property  to  appellant  and  his  partner; 
(2)  the  verbal  contract  was  conditional;  (3)  if  the  contract 
was  not  conditional,  the  facts  and  circumstances  do  not 
show,  without  dispute,  as  they  should  in  order  to  submit  the 
question  to  the  jury,  that  there  was  a  surrender  of  the  sub- 
ject of  the  contract  of  sale  to  respondent. 

1.  The  answer  to  the  first  reason  above  mentioned  is  that 
the  evidence,  oflfered  to  show  that  the  claim  for  $100  was 
settled  at  the  time  of  the  consummation  of  the  second  trade, 
was  rejected  by  the  court.  It  was  not  the  fault  of  appellant 
that  the  trial  closed  without  any  evidence  being  produced 
to  sustain  his  defense  of  settlement.  That  situation  was 
brought  about  by  the  error  of  the  trial  court,  and  obviously 
•cannot  be  sustained  as  a  good  ground  for  holding  that  the 
defense  of  settlement  failed. 

2.  The  fact  that  respondent's  wife  refused  to  sign  a  mort- 
gage in  order  to  enable  him  to  carry  out  the  verbal  contract, 
tmd  that,  upon  appellant  being  informed  thereof,  he  said  to 
respondent  that  he  might  have  time  to  carry  out  the  deal,  is 
tthe  foundation  for  the  learned  court's  decision  that  the  evi- 
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dence  shows  that  the  contract  was  conditional.  The  record 
shows  that  when  the  verbal  contract  was  entered  into  it  was- 
not  made  to  depend  on  respondent's  wife  signing  a  mort- 
gage. The  idea  that  there  was  a  condition  affixed  to  the 
agreement  seems  to  be  wholly  without  evidence  to  sustain 
it.  After  the  agreement  was  completed,  the  down  payment 
of  $100  made,  and  respondent  placed  in  the  absolute  posses- 
sion of  the  property,  according  to  appellant's  claim,  respond- 
ent stated  to  him  that  he  would  probabl)^  lose  his  $100  be- 
cause his  wife  would  not  sign  a  mortgage.  Upon  such 
statement  being  made,  appellant  said  he  was  not  in  any 
hurry  and  that  respondent  might  have  time.  That  did  not 
change  the  contract  previously  entered  into  in  any  respect. 
Appellant  had  the  same  legal  right  to  insist  upon  its  being 
carried  out  as  before,  though  he  was  morally  bound  to  allow 
respondent  a  reasonable  time  to  raise  the  money  to  complete 
his  payment.  If  there  was  actually  a  change  of  possession 
of  the  property,  so  as  to  take  the  verbal  agreement  out  of 
the  statute  of  frauds,  the  nonconsent  of  the  wife  to  assist 
her  husband  in  raising  money  to  complete  the  purchase 
obviously  was  no  defense  to  an  action  for  specific  perform- 
ance. 

3.  We  are  unable  to  understand  upon  what  principle  of 
law  the  trial  court  relied  in  deciding  that  the  controversy 
as  to  the  making  of  the  verbal  contract  could  not  be  sub- 
mitted to  the  jury  so  long  as  the  fact  of  a  change  of  pos- 
session of  the  property  pursuant  to  such  contract  was  not 
established  by  evidence  beyond  dispute.  The  ruling  strikes 
us  as  so  palpably  erroneous  as  not  to  justify  saying  more 
than  is  necessary  to  so  decide.  Certainly  the  controversy  as 
to  a  change  of  possession  of  the  property  was  for  the  jury 
to  decide  so  long  as  there  was  credible  evidence  upon  which 
a  finding  in  regard  to  it  could  reasonably  be  made  in  ap- 
pellant's favor.  The  ordinary  rule,  as  to  when  a  question 
ceases  to  be  one  of  fact  for  the  jury  and  becomes  one  of  law 
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for  the  court  because  only  one  reasonable  inference  in  re- 
gard to  it  can  be  drawn  from  the  evidence,  applies  to  this 
case  the  same  as  to  all  other  jury  cases.  Appellant  testified 
that  he  and  respondent  met  at  the  hotel  on  Monday  morn- 
ing; that  after  some  conversation  respecting  either  one  or 
the  other  becoming  sole  owner  of  the  property,  respondent 
said :  "  I  will  give  or  take  $3,500  for  a  one-half  interest  and 
assume  the  mortgage; "  that  appellant  replied,  "  If  you  buy 
me  out  I  step  right  out; "  to  which  respondent  said,  "  Yes; " 
that  appellant  then  said,  "You  can  have  it; "  and  respond- 
ent replied:  "All  right.  A  bargain  is  a  bargain.  Now  I 
will  give  you  $100  down  to  bind  the  bargain; "  that  there- 
upon the  money  was  produced  and  paid;  that  about  noon 
appellant  delivered  to  respondent  his  keys  to  the  cellar,  the 
safe,  and  the  mail  box,  saying,  "  I  am  through,  I  have  got 
nothing  more  to  say  here; "  that  he  had  nothing  further  to 
do  with  running  the  hotel  business  for  some  eleven  days, 
during  which  time  respondent  occupied  the  property  and 
managed  the  business  as  his  own.  Appellant  further  testi- 
fied that  in  the  afternoon  of  the  day  the  trade  was  made, 
respondent  remarked  to  him  that  he  would  have  to  lose  his 
$100  because  his  wife  would  not  sign  a  mortgage  to  enable 
him  to  raise  the  balance  of  the  purchase  money,  and  that 
appellant  thereupon  said  to  respondent:  "You  said  when  you 
bought  me  out  that  you  had  the  money.  You  can  have 
a  week  or  ten  days,  or  two  weeks  if  you  want.  I  am  in  no 
hurry.  You  go  right  along  and  do  the  business."  Kespond- 
ent^s  version  of  the  verbal  contract  does  not  differ  materially 
from  appellant's.  It  appears  to  be  established  beyond  con- 
troversy, leaving  as  the  sole  dispute  on  this  branch  of  the 
case  the  question  of  whether  there  was  a  change  of  posses- 
sion of  the  property  so  as  to  take  the  contract  out  of  the 
statnte  of  frauds.  On  that  issue  there  was  the  evidence  of 
appellant,  which,  if  true,  established  the  fact  in  his  favor. 

It  was  corroborated  by  the  bookkeeper  and  by  a  number  of 
Vou  107—34 
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circumstances.  In  tliat  situation  of  the  case  there  was  cer- 
tainly no  warrant  for  taking  the  case  from  the  jury.  If  the 
change  of  possession  occurred  as  claimed  by  appellant,  the 
contract  was  taken  out  of  the  statute  of  frauds  and  the  down 
payment  of  $100  became  appellant's  property.  If  there  was 
not  such  part  performance  of  the  verbal  contract  as  to  take 
it  out  of  the  statute  of  frauds,  but  the  claim  of  respondent 
for  a  return  of  his  $100  was  a  part  of  the  consideration  for 
which  he  received  the  $2,500  mentioned  in  the  deed,  the 
$100  became  the  property  of  appellant. 

A  point  is  made  that  appellant  did  not  own  an  undivided 
one-half  interest  in  the  property  and  that  it  is  not  shown 
that  he  had  authority  to  sell  any  other  interest  than  his 
own.  That  is  immaterial.  If  he  agreed  to  sell  an  undivided 
one-half  interest  in  the  property  and  put  the  respondent  in 
possession  of  the  subject  of  the  sale,  so  as  to  take  the  con- 
tract out  of  the  statute  of  frauds,  then  a  cause  of  action  for 
specific  performance  was  perfect  and  he  became  liable  in 
damages  to  the  extent  that  he  was  unable  to  perform  his 
agreement.     Conrad  v.  Schwamhy  53  Wis.  372. 

To  recapitulate:  The  court  erred  in  rejecting  evidence  of 
circamstances  characterizing  the  possession  of  the  property 
by  respondent  after  the  making  of  the  verbal  contract,  which 
tended  to  show  a  change  of  possession  as  alleged  by  respond- 
ent. The  court  further  erred  in  holding  that  the  making 
of  the  deed,  in  part  execution  of  the  verbal  agreement  re- 
garding a  sale  of  respondent's  interest  in  the  property  to 
appellant  and  his  partner,  precluded  appellant  from  saying 
that  such  agreement  included  a  settlement  of  the  claim  in 
suit.  The  court  further  erred  in  granting  the  motion  for  a 
verdict  in  respondent's  favor,  such  error  reaching  each  and 
aU  of  the  grounds  assigned  for  the  ruling. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Oassoday,  0.  J.,  took  no  part. 
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Nelson  and  others,  Appellants,  vs.  Jacobs  and  others,  Re- 
spondents. 

September  25  —  October  if,  1900, 

Nelson  v,  Stephens,  ante,  p.  186»  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
<30unty:  B.  G.  Siebbokeb,  Circuit  Judge.    lieversed. 

For  tlie  appellants  the  cause  was  submitted  on  the  brief  of 
£ashfordy  Aylward  (&  Spensley, 

[No  appearance  for  the  respondents.] 

By  the  Court —  The  facts  stated,  the  assignment  of  errors, 
•and  the  questions  involved  in  this  case  are  the  same  as  were 
involved  in  the  case  of  Nelson  v,  Stephens^  ante^  p.  136.  The 
<;onclusion  in  that  case  was  adverse  to  the  defendants  here. 
The  case  having  been  tried,  and  the  evidence  being  before 
the  court,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  enter  judgment  for  plaintiffs  for 
the  penalty  of  the  bond,  with  costs. 

Cassoday,  0.  J.,  took  no  pfirt 


Ames   and   another,  Appellants,  vs.  Lahont,  Kespondent. 

September  gS^  October  If,  1900, 

HecU'egtate  agents:   Contracts:  Performance:  Breach:  Consideration, 

1.  The  fact  that  plaintiffs,  who  had  been  employed  by  defendant  as 
agents  to  sell  his  farm  under  an  agreement  that  they  should  have  as 
commissions  whatever  a  purchaser  would  pay  over  |10,000,  offered 
the  farm  for  a  greater  sum  to  N.,  who  promised  to  examine  it  and 
make  an  offer,  and  to  deal  only  with  plaintiffs,  but  purchased  it 
from  defendant  for  $10,000  after  plaintiffs  had  notified  defendant 
of  the  name  of  the  expected  purchaser  and  the  amount  asked,  does 
not  show  performance  of  an  express  contract  of  employment,  since 
performance  of  such  contract  consists  in  providing  a  purchaser 
ready,  able,  and  willing  to  pay  the  price  fixed. 
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2.  There  being  no  evidence  in  suoh  case  that  defendant,  after  such 
notification,  did  any  ax;t,  inconsistent  with  the  utmost  good  faith 
towards  plaintiffs,  to  deter  N.  from  purchasing  at  the  price  named 
by  the  agents,  or  suggested  the  possibility  of  acceptance  of  a  less 
price,  and  the  only  evidence  offered  as  to  the  transaction  between 
defendant  and  N.  being  that  ultimately  sale  was  made  for  $10,000,. 
no  right  to  recover  damages  founded  on  defendant's  breach  of  the 
contract  whs  established. 

8.  The  fact  that  plaintiffs'  servioes  were  tendered  on  the  faith  of  the 
express  promise  to  p>ay  therefor  only  the  exoess  obtained  over 
$10,000  excludes  any  inference  or  implication  of  a  different  under- 
standing by  them  or  promise  by  defendant;  and  they  cannot  re- 
cover upon  an  implied  contract  to  pay  the  reasonable  value  of  their 
services  in  finding  a  purchaser. 

4.  Evidence  that  plaintiffs  reported  to  defendant  that  they  had  offered 
the  farm  to  N.  at  $45  an  acre  (a  larger  price  than  $10,000  for  the 
whole);  that  be  thereupon  replied  "All  right,  I  will  ask  him  [N.] 
$45  an  acre  for  the  farm ;  "  that  the  principal  thereafter  sold  the 
farm  to  N.  for  $10,000;  and  that  such  reply  wal^  made  after  all  the 
services  for  which  plaintiffs  sued  had  been  rendered,  is  held  in- 
sufficient to  show  any  consideration  for  defendant's  promise  tliat 
he  would  ask  N.  $45  per  acre  for  the  faroL 


Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  K.  G.  Sikbecker,  Circuit  Judge.     Affirmed. 

The  evidence  tended  to  prove  that  the  defendant  employed 
plaintififs,  real-estate  agents,  to  find  a  purchaser  for  his  farm 
of  about  230  acres,  containing  218  acres  within  fences,  ex- 
clusive of  highways  and  railroad,  and  agreed  to  give  them 
as  commission  whatever  any  purchaser  found  by  them  would 
pay  for  the  farm  over  and  above  the  sum  of  $10,000,  no  ex- 
clusive authority  being  given,  nor  express  restriction  placed 
on  defendant's  right  to  sell  meanwhile;  that  plaintiffs  in- 
curred some  expense  and  labor  in  seeking  purchaser;  that 
the  farm  was  offered  at  the  price  of  $45  per  acre  for  230 
acres  to  one  Nesbit,  who  promised  to  examine  it,  and  wa& 
then  to  make  his  offer,  and  who  promised  that  he  would  deal 
through  the  plaintiffs.  Plaintiffs  thereupon  notified  the  de- 
fendant that  they  had  got  a  purchaser  for  the  farm,  nam- 
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ing  him,  and  stating  the  price  asked,  and  the  defendant 
responded,  "  All  right,  I  will  ask  him  $45  an  acre  for  the 
farm."  Two  or  three  weeks  afterwards  the  plaintiffs  learned 
that  the  defendant  had  closed  a  bargain  with  Nesbit  at 
$10,000,  whereupon  they  demanded  and  he  refused  to  pay 
any  commission.  ^Plaintiffs'  services  were  reasonably  ivorth 
$350.  At  the  close  of  plaintiffs'  evidence  the  court  entered 
a  judgment  of  nonsuit,  from  which  they  appealed. 

For  the  appellants  there  was  a  brief  by  Tenneyy  Hall  & 
Tenneyy  and  oral  argument  by  F,  W,  HaU, 

G.  jS.  Martiuy  for  the  respondent. 

Dodge,  J.  The  case  of  Mc Arthur  v.  Slauson,  53  Wis.  41, 
is  conclusive  against  any  recovery  by  plaintiffs  founded  upon 
performance  of  the  express  contract  of  employment;  for  no 
evidence  is  offered  that  their  alleged  customer  was  ever  ready 
or  willing  to  pay  any  price  in  excess  of  $10,000.  The  utmost 
extent  of  that  evidence  is  that  he  was  willing  to  take  the 
farm  into  consideration,  and,  as  the  plaintiff  Amea  testifies, 
*'  was  then  to  make  his  offer."  Performance  of  the  contract 
consists  in  producing  a  purchaser  ready,  able,  and  willing  to 
pay  the  price  fixed.  McArthur  v.  Slauson^  axipra.  Nor 
have  plaintiffs  established  a  right  to  recovery  in  damages 
founded  on  defendant's  breach  of  the  contract.  It  may 
well  be  that,  when  a  real-estate  agent  produces  a  customer 
ready  to  consider  the  property  and  notifies  the  owner,  the 
latter  owes  a  duty  in  good  faith  to  endeavor  to  hold  the 
purchaser  up  to  the  price  nominated,  and  to  refrain  from 
anj^  act  to  deter  him  therefrom,  or,  while  still  considering, 
to  suggest  possibility  of  acceptance  of  a  less  price.  There 
is,  however,  no  scintilla  of  evidence  of  any  such  conduct  on 
defendant's  part.  Plaintiffs  did  not  attempt  to  offer  any 
proof  of  the  transaction  between  Nesbit  and  defendant  ex- 
cept that  ultimately  sale  was  made  at  $10,000.  This  fact 
is  in  no  wise  inconsistent  with  the  utmost  good  faith  and 
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diligence  on  defendant's  part  to  obtain  the  price  named, 
until  it  was  definitely  ascertained  and  determined  that 
Nesbit  would  not  pay  it  nor  any  price  above  $10,000.    * 

Appellants,  however,  seek  to  avoid  the  rule  of  McArthur 
V.  Slauson^  8upra^  by  abandoning  the  express  contract  to 
pay  only  excess  over  $10,000,  and  suing %upon  an  implied 
contract  to  pay  the  reasonable  value  of  their  services  in 
finding  any  purchaser.  They  invoke  the  elementary  rule 
that  he  who  knowingly  avails  himself  of  the  benefits  of  an- 
other's services  is  presumed  by  the  law  to  have  intended  to 
pay  for  them  their  reasonable  value,  and  a  promise  so  to  do 
is  implied.  This  rule  is,  however,  restricted  by  limitations 
as  elementary  as  itself,  such  as  that  the  services  must  have 
been  rendered  and  received  under  circumstances  to  warrant 
the  inference  of  expectation  and  intention  of  payment.  If 
there  is  an  express  agreement  to  which  such  services  may 
be  ascribed,  the  expectation  of  payment  is  presumptively 
according  to  the  terms  expressed.  An  express  agreement 
to  pay  one  dollar  per  day  for  certain  services  excludes  any 
implication  of  promise  to  pay  fair  value,  whether  more  or 
less.  In  the  case  before  us  the  plaintiffs'  services  were  ob- 
viously rendered  on  the  faith  of  the  express  promise  to  pay 
therefor  only  the  excess  obtained  over  $10,000.  This  fact 
wholly  excludes  any  inference  or  implication  of  a  different 
understanding  by  them  or  promise  by  defendant.  In  the 
presence  of  the  express,  there  is  no  room  for  an  implied, 
promise.     Tietz  v.  Tietz^  90  Wis.  66. 

Appellants  urge  also  that  the  complaint  sets  forth  an- 
other promise  made  by  defendant,  namely,  that  he  would 
ask  Nesbit  $45  per  acre  for  his  land.  They  claim  recovery 
for  breach  thereof.  The  consideration  for  any  such  promise 
is  not  very  obvious,  since  it  was  made  after  all  of  plaintiffs' 
services  had  been  rendered.  Apart  from  that  objection^ 
however,  no  breach  of  such  promise  is  alleged  or  proved. 
As  previously  pointed  out,  defendant  may  have  demanded 


Wis.]  august  TEEM,  1900.  535 

Van  Doren  and  another  t&  Roepke  and  another. 

that  price  most  persistently.  Plaintiffs  have  not  gone  far 
enough  with  their  proofs  to  warrant  recovery  on  this  theory, 
even  if  it  could  be  entertained  under  their  complaint. 

The  circuit  court  rightly  decided  that  no  cause  of  action 
had  been  established,  and  properly  ordered  nonsuit. 

By  the  Court. — Judgment  aflSrmed. 

• 

Cassoday,  0.  J.«  took  no  part. 


Van  Dorbn  and  another.  Appellants,  vs.  Eoepkb  and  an- 
other, Kespondents. 

September  g6—  October  X?,  1900. 
Statute  offravda:  Contract  for  sale  of  lands:  Memorandum:  Requisites. 

1.  A  memorandum,  signed  by  both  parties,  reciting,  among  other  things, 

that,  in  consideration  of  the  purchase  of  certain  real  estate,  suffi- 
ciently described,  for  a  specified  price,  the  seller  agrees  to  sell  a  cer- 
tain stock  of  merchandise  and  store  furniture  and  fixtures  at  cost, 
less  an  agreed  discount,  payments  to  be  made  at  agreed  times,  sat- 
isfies the  statute  of  frauds  (sec.  2304,  Stats.  1898),  since  it  does  not 
require  resort  to  parol  evidence  to  ascertain  the  terms  of  the  con- 
tract, and  is  plain,  distinct,  and  definite  as  to  parties,  property, 
price,  and  terms  of  payment 

2.  Under  said  sec.  2304  it  is  not  necessary  that  the  memorandum  should 

contain  apt  and  definite  words  expressing  the  agreement  to  convey: 
it  is  sufficient  if,  from  a  consideration  of  the  whole  contract,  it  can 
be  gathered  that  it  is  the  intention  of  one  party  to  convey  and  of 
the  other  to  purchase. 

Appeal  from  an  order  of  the  circuit  court  for  Shawano 
county :  John  Goodland,  Circuit  Judge.     Eeversed. 

This  is  an  action  for  the  specific  performance  of  the  fol- 
lowing contract: 

"Memorandum  of  agreement  made  this  10th  day  of  July, 
A.  D.  1899,  between  Koepke  &  Meisner,  partners,  of  Bir- 
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nam  wood,  Wis.,  parties  of  the  first  part,  and  Van  Doren  & 
Andrews,  parties  of  the  second  part,  witnesseth: 

''  That  the  parties  of  the  first  part  hereby  agree  to  sell  to 
the  second  part  the  entire  stock  of  merchandise  now  in 
their  store,  on  lots  1  and  2,  block  10,  of  the  village  of  Bir- 
namwood,  and  in  transit  on  orders  for  goods  made  up  to 
this  date,,  provided  the  same  cannot  be  canceled,  and  all 
store  furniture,  including  counter,  show  cases,  desks,  tables, 
furnace,  scales,  etc.,  at  cost  price,  not  including  freight,  less 
five  per  cent,  discount,  and  to  transfer  the  insurance  on 
building  and  stock  now  carried  by  parties  of  the  first  part. 
The  above  agreement  is  made  in  consideration  of  the  pur- 
chase of  the  aforesaid  lots  1  and  2,  block  10,  by  the  parties 
of  the  second  part  for  the  sum  of  §3,()0(). 

"The  parties  of  the  second  part  agree  to  pay  S  1,000  for 
said  stock  of  merchandise  on  the  completion  of  the  inven- 
tory of  stock,  and  the  balance  in  sixty  days  thereafter. 

"  Roepke  &  Meisner. 
"  Van  Doken  &  Andrews." 

The  complaint,  by  apt  allegations,  sets  out  the  making  of 
the  contract  and  its  delivery  to  plaintiffs,  an  offer  to  per- 
form on  their  part,  and  a  refusal  of  performance  by  defend- 
ants. A  demurrer  was  interposed  and  sustained  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action. 
Plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Wheeler  dk  Van 
Doroi^  and  oral  argument  by  B,  N,  Van  Doren, 

For  the  respondents  there  was  a  brief  by  B,  A.  Cody  and 
Biunp^  Kreuizer  c&  Bosenberry^  and  oral  argument  by  B.  Z. 
Bumj). 

Bardeen,  J.  The  only  question  argued  at  the  bar  is 
whether  the  contract  set  out  in  the  complaint  is  sufficient 
under  sec.  2304,  Stats.  189S.  That  section  provides  that 
every  contract  for  the  sale  of  lands  or  any  interest  in  lands 
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shall  be  void  "  nnless  the  contract  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  be  in  writing 
and  be  subscribed  by  the  party  by  whom  the  lease  or  sale  is 
to  be  made  or  by  his  lawfully  authorized  agent."  This  sec- 
tion has  been  before  the  court  in  many  cases  in  which  the 
requisites  of  the  "  note  or  memorandum  "  of  the  contract 
have  been  discussed.  One  of  the  latest  expressions  of  this 
court  on  that  question  may  be  found  in  Harney  v.  BurhanSj 
01  Wis.  348,  where  it  is  said:  "It  is  not  necessary  that  the 
memorandum  should  contain  all  the  parts  of  the  contract, 
or  be  formal.  Xo  matter  how  bunglingly  it  may  be  drawn, 
it  will  satisfy  the  statute  of  frauds  if  it  contains  all  the  es- 
sential terms  of  the  contract,  either  by  its  terms  or  by  refer- 
ence to  other  writings,  so  that  it  will  not  be  necessary  to 
resort  to  parol  evidence  to  explain  it.  It  must  be  definite 
in  respect  to  the  intention  of  the  parties,  who  they  are,  their 
relation  one  to  another,  who  is  the  seller,  who  the  buyer, 
the  property,  the  price,  and  the  terms  of  payment."  The 
respondents  admit  that  all  of  these  reqairements  have  been 
met  in  the  contract  in  suit,  except  that  there  are  no  explicit 
words  expressing  the  agreement  on  their  part  to  convey,  or 
of  the  other  parties  to  purchase.  To  sustain  this  contention 
they  appeal  to  that  portion  of  the  contract  which  says: 
"  The  above  agreement  is  made  in  consideration  of  the  pur- 
chase of  the  aforesaid  lots  1  and  2,  block  10,  by  the  parties 
of  the  second  part  for  the  sum  of  ?3,000." 

A  primary  rule  in  the  construction  of  a  contract  is  that  it 
must  be  construed  as  a  whole,  and  not  in  fragments.  Ilosiner 
V.  McDonald^  80  Wis.  54.  Hence  the  attempt  to  test  the  con- 
tract by  reference  to  separate  or  detached  portions  must  fail. 
Neither  is  it  necessary  that  the  memorandum  should  contain 
apt  and  definite  words  expressing  the  agreement  to  convey. 
It  is  sufficient  if,  from  a  consideration  of  the  whole  contract, 
it  can  be  gathered  that  it  is  the  intention  of  one  party  to 
convey  and  of  the  other  to  purchase;  the  other  conditions 
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above  mentioned  being  present.  Thus,  in  Schweitzer  v.  Con- 
nor^ 57  Wis.  177,  the  contract  recited  the  receipt  of  a  small 
payment  of  money,  and  then  said:  "This  amount  is  paid  to- 
secure  that  portion  "  of  certain  described  land  at  a  stated 
price  per  acre,  etc.  The  language  quoted  was  all  that  the 
contract  contained  with  reference  to  the  undertaking  of  the 
party  selling,  and  the  court  held  that  it  contained  all  the 
elements  of  a  complete  contract,  and  parol  evidence  was  in- 
admissible to  show  that  the  seller  reserved  title  to  the  timber 
on  the  land.  The  purpose  of  the  statute  was  to  require  all 
contracts  for  the  sale  of  lands,  or  of  an  interest  in  lands,  to- 
be  evidenced  by  some  note  or  memorandum  in  writing,  so 
as  to  preclude  the  necessity  of  a  resort  to  parol  evidence. 
When  such  note  or  memorandum  contains  the  requisites 
hereinbefore  noted,  no  matter  how  bunglingly  it  may  have 
been  drawn,  the  court  is  bound  to  consider  it  the  contract 
of  the  parties,  and  enforce  it  accordingly. 

Reading  this  contract  as  a  whole,  we  do  not  very  well  see 
how  any  one  can  mistake  the  intention  of  the  parties.  The 
obligations  of  the  parties  were  mutual.  In  consideration  of 
the  purchase  of  the  real  estate,  which  is  sufficiently  de- 
scribed, by  the  plaintiffs,  the  defendants  also  agree  to  sell 
the  personal  property  mentioned.  The  clear  implication 
from  the  language  used  is  that  the  defendants  agree  to  sell 
the  real  estate  for  $3,000,  and,  to  make  it  more  certain,  they 
agree  specifically  to  transfer  the  insurance  on  the  building. 
It  requires  no  resort  to  parol  evidence  to  ascertain  the  terms 
of  the  contract.  They  are  plain,  distinct,  and  definite,  as  to 
parties,  property,  price,  and  terms.  The  fair  implication 
from  the  language  used  is  that  the  defendants  have  bound 
themselves  to  convey,  and  by  acceptance  the  plaintiffs  have 
bound  themselves  to  purchase.  The  mutuality  of  the  con- 
tract being  determined,  nothing  remains  for  the  courts  to 
do,  when  appealed  to,  except  to  enforce  it,  unless  some  cir- 
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camstances  are  shown  which  indicate  that  its  enforcement 
would  be  inequitable. 

By  the  Court —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  w^ith  directions  to  overrule  the  demur- 
rer and  for  further  proceedings  according  to  law. 

Cassoday,  C.  J.,  took  no  part. 
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Estates  of  decedents:  Accounting:  Compulsory  reference:  Mortgages: 
Defeasance:  Equity:  Evidence:  Legal  or  equitable  action:  Subject 
of  the  action:  Election  of  remedy:  Appeal:  Immaterial  and  prejur 
didal  error:  Exceptions:  Mortgagor  and  mortgagee:  Tax  titles: 
Usury:  Tender  of  principal:  Pleading. 

1.  Under  sea  2864,  Stats.  1898  (providing  for  compulsory  references  of 

all  issues  in  the  action,  whether  of  law  or  fact,  when  the  trial  of  an 
issue  requires  the  examination  of  a  long  account  on  either  side),  a 
compulsory  reference  was  proper,  where,  on  appeal  from  the  allow- 
ance by  the  county  court  of  a  claim  against  a  decedent's  estate,  the 
trial  in  the  circuit  court  involved  matters  of  account  as  to  numer- 
ous tracts  of  land,  against  which  decedent  had  purchased  tax  cer- 
tificates under  an  agreement  with  claimant  to  release  them  on 
being  reimbursed,  the  transactions  of  such  accounts  covering  a 
long  period  of  time,  and  consisting  of  numerous  debit  items  of  pay- 
ments to  protect  the  lands  from  tax  claims,  and  numerous  credit 
items  of  sums  realized  from  sales,  redemptions,  rent,  trespass,  etc. 

2.  Whatever  form  a  conveyance  of  real  estate,  absolute  on  its  face  but 

given  as  a  mortgage,  may  take,  its  true  charact  ^r  may  be  shown 
by  evidence  aliunde,  including  parol  evidence,  whether  the  ques- 
tion be  raised  in  a  direct  action  for  equitable  relief  or  be  incidental 
to  relief  demanded  in  an  action  at  law :  it  is  not  essential  that  the 
mortgage  feature  should  have  been  omitted  by  fraud  or  mistake 

3.  A  mortgage  is  a  contract  whereby  an  interest  in  property  is  pledged 

as  security,  and  if  in  its  execution  a  paper  is  made  evidencing  a 
part  of  it,  and  other  papers  be  made  at  the  same  time  evidencing 
other  parts,  all  may  be  resorted  to,  and  aU  must  be  construed  to- 
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gather,  if  necessary,  in  order  to  determine  the  real  nature  of  the 
transaction. 

4.  In  such  case  if  any  of  the  papers  satisfy  the  statute  of  frauds  (sec. 

2302,  Stats.  18$>8)  as  to  the  necessity  of  the  estate  or  interest  in 
lands  created  intei'  partes  being  created  in  writing,  the  other  es- 
sentials may  be  shown,  if  not  evidenced  by  such  writings,  either 
by  other  writings  whicli  form  a  part  of  the  same  transaction,  or  by 
parol  evidence. 

-6.  In  an  action  to  recover  from  a  decedent's  estate  damages  for  the  un- 
lawful sale  by  decedent  of  lands  deeded  to  him  by  plaintiffs  under 
a  contemiwraneous  written  agreement  of  decedent  to  reconvey  on 
payment  of  a  stipulated  sum  and  interest,  tlie  sole  primary  subject 
of  the  litigation  is  the  alleged  indebtedness  of  the  estate  to  the 
plaintiffs,  and  the  question,  therein  presented  for  adjudication,  as 
to  whether  the  two  instruments  constitute  a  mortgage,  is  a  mere 
incident  of  the  primary  right  sought  to  be  vindicated.  A  motion 
torequire  plaintiffs  to  elect  on  which  cause  of  action  they  would 
rely  is  therefore  properly  overruled. 

^  In  an  action  tried  by  the  court,  where  the  evidence  to  whioh  the 
rulings  of  the  court  were  directed  did  not  vary  or  materially  add 
to  the  evidence  received  without  objection,  the  eiTor  in  such  rul- 
ings, if  any,  is  immaterial,  because  right  or  wrong  they  do  not  affect 
the  final  result. 

7.  Where  all  the  records  from  which  tabulated  statements  are  compiled 
are  before  the  court,  and  the  witness  who  made  the  compilation 
testifies  to  their  preparation  from  personal  examination  of  the 
records,  and  that  he  believes  the  statements  to  be  true,  and  the 
opposite  counsel  have  ample  opportunity  to  cross-examine  the  wit- 
ness and  inspect  the  records,  such  tabulated  statements  are  prop- 
erly received,  not  as  an  original,  but  as  a  part  of  the  witness's,  evi- 
denca 

5.  Plaintiffs  executed  an  absolute  conveyance  of  lands  to  one  since 

deceased,  who  at  the  same  time  executed  and  delivered  to  them 
a  writing,  referring  to  the  conveyance,  wherein  decedent  re- 
cited that  he  held  claims  against  such  lands,  and  other  land  of 
plaintiffs,  for  taxes  and  tax  deeds,  and  that  he  thereby  appointed 
plaintiffs  his  agents  to  sell  the  lands  and  account  to  him  for  the 
proceeds.  The  writing  also  provided  that  if,  at  any  time  within 
five  years,  those  proceeds  should  be  sufficient  to  satisfy  a  specified 
amount,  with  interest,  and  all  other  specified  claims,  plaintiffs 
would  be  entitled  to  a  reconveyance  of  the  remaining  lands.  Held, 
that  the  relation  of  mortgagor  and  mortgagee  was  created  by  such 
writinga 
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0.  In  an  action  to  recover  damages  for  the  wrongful  sale  of  such  lands, 
it  appeared  that  decedent  had  obtained  tax  titles,  based  on  tax 
certificates  which  came  to  his  possession  while  he  was  the  mort- 
gagee of  plaintiffs  in  respect  to  the  lands  covered  by  the  tax  deeds. 
jEfefd,  that  such  tax  deeds  were  invalid,  and  that  decedent's  estate 
was  properly  charged  with  the  amount  received  by  him  on  the 
sale  of  such  lands. 

10.  Decedent  having  secretly,  and  in  violation  of  his  agreements,  sold 

the  mortgaged  property,  no  injustice  is  done  his  estate  by  credit- 
ing the  plaintiffs  with  the  sale  price  of  the  lands,  and  charging 
them  with  all  sums  decedent  paid  out  for  tax  claims  thereon  and 
all  other  legitimate  expenditures;  but  no  credit  should  have  been 
allowed  the  estate  for  services  of  the  decedent  in  making  the  sales. 

11.  Clerical  errors  in  an  account  as  settled  by  the  court,  made  in  pre» 

paring  findings  from  minutes  which  the  referee  had  before  him, 
easily  reconciled  with  the  record  without  changing  the  final  result, 
are  not  prejudicial  to  the  appellant 

12l  a  general  exception  to  a  finding  covering  a  large  number  of  mat- 
tot's  correctly  found  with  a  few  not  so  found,  is  not  sufficient  ta 
require  the  supreme  court  to  review  an  assignment  of  error  to  the 
erroneous  item& 

13.  Sea  1692,  Stata  1898,  which  requires  the  plea  of  usury  to  be  sup- 
ported by  proof  of  a  tender  of  the  principal  of  the  debt  as  a  con  li- 
tioB  of  relief  from  a  usurious  contract,  and  the  rule  that  usury,  to 
be  available,  must  be  pleaded,  are  satisfied  by  the  fact  that  the 
usurious  contract  is  set  forth  in  the  complaint,  which  clearly  shows 
the  invalidity  as  to  interest,  and  that  the  principal  of  the  indebt- 
edness was,  long  before  the  commencement  of  the  action,  fully 
paid  by  credits  the  debtors  received  or  were  entitled  to  receive 
from  the  creditor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  Geo.  W.  BuR^'ELL,  Judge.  Modified  atul  of- 
firmed. 

Plaintiffs  filed  a  claim  against  the  estate  of  William  S. 
Warner  for  $4,200,  based  on  facts  alleged  substantially  as 
follows:  November  11, 1884,  plaintiffs  conveyed  to  Warner, 
by  deed  absolute  in  form,  a  large  number  of  tracts  of  land, 
particularly  describing  them,  to  secure  their  indebtedness 
to  him  amounting  to  about  $3,000.  The  conve}^ance  was 
made  in  part  execution  of  a  verbal  agreement,  which,  on  the 
day  of  the  execution  and  delivery  of  the  deed  aforesaid,. 
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was  further  executed  by  "Warner  giving  to  the  Jordans  a 
Avriting  worded  as  follows: 

"Whereas,  W.  D,  Jordan  and  Mary  K  Jordan^  his  wife, 
have  this  day  conveyed  to  me  by  warranty  deed,  certain 
lands  and  real  estate  in  the  towns  of  Bovina  and  Maine,  in 
Outagamie  county,  Wisconsin,  and  certain  village  lots  in  the 
village  of  Shiocton  in  said  county,  more  particularly  de- 
scribed in  said  deed  to  which  reference  is  here  had,  and 
whereas  I  hold  claims  against  said  lands  and  other  lands  of 
said  Jordans  for  taxes  and  tax  deeds  as  charged  in  my  book 
of  account  at  this  date,  against  W.  D,  Jordan^s  lands,  of 
twenty-seven  hundred  and  forty -six  dollars  and  three  cents, 
besides  tax  certificates  thereon  of  sale  of  1884,  and  of  some 
other  tax  claims  of  said  Jordan^s  lands  not  included  in  the 
deed  aforesaid,  and  wishing  an  agent  to  sell  and  dispose  of 
said  lands  and  real  estate  conveyed  to  me  as  aforesaid,  I  have, 
this  day,  appointed  and  do  hereby  appoint  said  Jordan  such 
agent,  and  for  compensation,  I  hereby  agree  to  allow  and 
pay  him  for  such  agency  for  the  sale  of  said  lands  or  any 
part  thereof,  all  the  purchase  money  on  such  sales  less  the 
amount  of  tax  claims  thereon  at  the  time  of  such  sale,  held 
by  me,  and  twenty-five  per  cent,  interest  thereon,  with  costs 
of  deeds,  recording,  etc.,  and  should  net  proceeds  of  such 
sales  at  any  time  within  five  years  so  retained  and  paid  to 
me  amount  to  the  said  sum  of  twenty-seven  hundred  and  forty- 
six  dollars  and  three  cents,  with  fifteen  per  cent,  additional 
thereto  annually,  and  all  expenses  incurred  by  me  in  refer- 
ence thereto,  and  to  cover  all  additional  tax  claims  held  by 
me  on  the  lands  of  said  Jordan  not  included  in  said  amount, 
with  lawful  interest  thereon  at  such  time,  then  and  in  that 
case,  I  hereby  agree  to  convey  to  said  Jordans  any  of  the 
lands  so  embraced  in  said  deed  to  said  Jordans  and  deliver 
to  them  all  tax  certificates  and  tax  claims  on  all  of  the  lands 
of  said  Jordans  held  by  me  at  the  time  of  such  settlement. 

"Witness  my  hand  this  11th  day  of  November,  1884. 

«  W.  S.  Warneb." 
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After  the  transaction  stated  Warner  continued,  till  about 
February  6,  1896,  to  protect  the  lands  mentioned  in  said 
instrument  from  tax  liens  by  purchasing  tax  certificates 
from  year  to  year  or  paying  the  taxes.  No  considerable 
•amount  of  land  was  sold  under  the  agency  created  by 
the  paper,  but  Jordan  took  care  of  all  of  the  property  and 
collected  damages  from  trespassers  thereon,  paying  the 
money  thus  realized  to  Warner,  who  credited  the  same  to 
plaintiffs  in  the  land  account  mentioned  in  the  writing. 
Warner,  in  addition  to  the  lands  sold  with  Jordan^ %  approval, 
sold  substantially  all  the  rest  of  the  lands  without  the 
knowledge  of  plaintiffs  or  their  approval,  and  at  a  much  less 
price  than  such  lands  were  worth,  the  vendees  being  persons 
who  were  ignorant  of  plaintiffs'  interest  therein.  No  settle- 
ment of  the  account  between  the  parties,  in  reference  to  the 
matter  stated,  occurred  before  Warner's  death  or  has  been 
made  with  his  personal  representative.  The  amount  due 
the  plaintiff  is  not  less  than  $4,200,  including  damages 
caused  by  Warner's  wrongfully  disposing  of  the  lands,  as 
-stated. 

The  administrator  answered  plaintiffs'  claim  by  putting 
in  issue  the  material  allegations  of  fact  upon  which  their 
claim  was  based,  by  pleading  the  six-years'  statute  of  limit- 
ations (sec.  4222,  R.  S.  1878),  and  by  alleging  that  Warner 
rightfully  acquired  the  title  to  all  of  the  lands  by  tax  titles, 
which,  prior  to  his  death,  ripened  into  indefeasible  titles 
under  the  statute  of  limitations  (sec.  1188). 

The  decision  of  the  county  court  was  in  favor  of  the 
claimants.  On  appeal  to  the  circuit  court  a  compulsory 
reference,  duly  excepted  to  by  defendant,  was  made,  by 
which  the  cause  was  sent  to  Samuel  Boyd  to  hear,  try,  and 
determine.  Before  the  referee,  defendant  objected  to  the 
jurisdiction  of  the  court,  also  to  the  receipt  of  any  evidence 
for  want  of  facts  stated  in  the  plaintiffs'  claim  suflttcient  to 
support  the  same,  also  to  their  being  allowed  to  proceed  to 
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trial  without  first  electing  upon  what  cause  of  action  they 
would  rely.  All  of  such  objections  were  overruled  and  due 
exceptions  were  taken  to  the  rulings. 

The  following  are  in  substance  the  facts  found  by  the 
referee  from  the  evidence,  so  far  as  such  facts  are  necessary 
to  the  decision  upon  this  appeal:  May  10,  1881,  by  agree- 
ment between  the  parties,  Warner  purchased  for  IF".  D.  Jar- 
d<in  a  quantity  of  tax  certificates  on  the  land  in  question, 
at  a  cost  to  him  of  $1,010.70,  for  which  sum  Jordan  gave 
his  promissory  note  to  Warner,  payable  three  years  after 
date  thereof,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum.  At  the  same  time  Warner  gave  to  Jordan  a  paper, 
showing  the  relations  between  the  parties  in  reference  to 
the  transaction,  which  is  as  follows : 

"  This  is  to  certify  that  I  have  bought  tax  certificates  upon 
the  land  of  W.  D.  Jordan  and  Mary  E.  Jordan^  for  which  I 
have  paid  the  sum  of  one  thousand  and  ten  and  ^VV  dollars. 
($l,010^V(r)>  including  the  amount  paid  for  redemption  Ma}'' 
9, 1881,  and  that  I  hereby  agree  to  sell  to  said  TF.  D,  Jordan 
the  said  tax  certificates  and  certificate  of  redemption  for 
the  sum  of  one  thousand  and  ten  and  -^^  upon  the  follow- 
ing terras  and  conditions,  to  wit: 

"  As  collateral  security  upon  the  sale  to  said  TF.  D,  Jordan 
of  the  said  tax  certificates  and  certificate  of  redemption,  the 
said  ir.  D,  Jordan  gives  to  me  his  promissory  note,  bearing 
date  herewith,  for  the  said  sum  of  one  thousand  and  ten 
and  3V0  dollars,  payable  within  three  years  from  the  date 
hereof,  with  interest  at  ten  per  cent,  per  annum  until  paid, 
interest  payable  annually;  and  the  said  W,  D,  Jordan  or 
his  lawful  representatives  shall  have  the  privilege  at  any 
time  of  redeeming  any  of  said  certificates  of  the  earliest 
dates,  in  order  first,  and  of  receiving  the  same,  by  paying 
to  me  the  face  amount  of  the  same,  with  the  lawful  annual 
interest  of  twenty-five  per  cent,  that  may  have  accrued 
thereon;  and  when  the  certificates  thus  redeemed,  with  the 
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twenty-five  per  cent,  interest  thereon,  shall  amount  to  the 
sum  of  one  hundred  dollars  or  more,  such  sum  thus  paid  in 
redemption  may  be  indorsed  upon  said  promissory  note,  and 
the  same  process  may  at  any  time  afterwards  within  the 
three  years  from  the  date  hereof,  or  within  such  time  as  the 
said  note  may  be  extended,  be  repeated,  until  the  said  prom- 
issory note  shall  be  paid,  provided  that  none  of  said  tax 
certificates  shall  be  allowed  to  outlaw,  but  that  all  such  cer- 
tificates shall  be  redeemed  by  the  said  Jordan  or  his  legal 
representatives  in  the  manner  above  provided  within  five 
years  from  the  date  of  such  certificates;  and  provided  fur- 
ther, that  when  the  said  promissory  note  shall  be  paid  in 
full,  with  the  ten  per  cent,  interest  thereon,  as  above,  and 
all  expenses  incident  to  this  transaction  shall  be  paid  by  the 
said  W,  D.  Jordan^  or  his  representative,  then  such  of  the 
above-named  certificates  as  shall  remain  in  my  hands  and 
the  certificate  of  redemption  above  referred  to  I  will  deliver 
to  the  said  W.  D,  Jordan  or  his  legal  representative. 
"Dated  May  10,  A.  D.  1881.  W.  8.  Warnkr." 

Warner  kept  a  book  account  of  his  business  thereafter 
transacted  with  Jordan  in  regard  to  said  indebtedness  and 
securities,  Vhich  account  was  entitled  "  W.  D.  Jordan  Land 
Account."  The  account  was  active  till  November  11, 1884, 
charges  being  made  from  time  to  time  for  expenditures  for 
the  purchase  of  tax  claims  against  the  land  covered  by  the 
certificates  mentioned  in  the  written  agreement  and  against 
other  lands  owned  by  the  Jordans^  and  credits  being  given 
for  money  received  under  such  agreement,  such  credits  ag- 
gregating $1,241.90,  when  an  accounting  took  place  by  which 
the  amount  of  the  indebtedness  of  Jordan  to  Warner  was 
adjusted  at  $2,746.07  exclusive  of  tax  certificates  on  lands 
for  1884  and  some  other  tax  claims  on  Jordan  lands  not  in- 
cluded in  the  conveyance  hereafter  mentioned.  Upon  the 
account  being  so  adjusted  a  verbal  agreement  was  made 
between  the  parties,  pursuant  to  which  plaintiffs  made  a 

conveyance  to  Warner  and  he  gave  them  back  a  writing, 
Vou  107—35 
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which  conveyauce  and  writing  are  the  ones  mentioned  in 
plaintiffs'  claim. 

For  the  purpose  of  convenience,  the  lands  conveyed  to 
"Warner  will  be  hereafter  referred  to  as  "  conveyed  lands," 
and  divided  into  two  classes,  "A  lands"  being  those  sold 
prior  to  Warner's  death  and  "  B  lands  "  those  not  so  sold. 
For  the  same  purpose,  the  lands  mentioned  in  the  agreement 
which  were  not  conveyed  to  Warner  will  be  referred  to  as 
"  other  lands  "  and  also  divided  into  two  classes, "  C  "  stand- 
ing for  such  as  were  sold  during  Warner's  lifetime,  and 
"  D  "  for  such  as  were  not  so  sold. 

After  the  transaction  of  November  11,  aforesaid,  Warner 
purchased  a  small  book  for  the  purpose  of  keeping  a  history 
of  each  tract  of  land  covered  by  such  transaction,  in  which 
book  he  entered  all  the  lands  by  separate  tracts,  except  in 
a  few  cases  where  collections  of  tracts  were  entered  because 
they  were  located  in  the  same  block  in  platted  lands.  Under 
each  such  entry  Warner  noted  all  the  tax  claims  he  held 
against  the  tract,  indicating  that  the  amount  thereof  formed 
a  part  of  the  ^^  Jordan  land  account."  After  the  original 
entries  made  as  aforesaid,  Warner  continued  upon  such  book 
the  history  of  his  transactions  in  regard  to  each  tract  or  col- 
lection of  tracts  of  the  lands,  not  closing  up  the  account  as 
to  any  until  it  was  sold.  Upon  that  event  occurring,  he 
balanced  the  account  as  to  the  tract  so  as  to  show  the 
amount  to  which  the  Jordans  were  entitled  pursuant  to  the 
transaction' of  November  11,  1884,  and  then  made  a  memo- 
randum indicating  that  such  amount  was  credited  in  Jor- 
dan's land  account,  and  it  was  so  entered.  The  said  land 
account  was  commenced  at  about  the  time  the  transactions 
between  the  parties  began  in  1881,  and  was  continued  by 
Warner  in  his  own  handwriting  till  the  time  of  his  death. 
The  payments  made  to  protect  the  lands  from  tax  liens 
were  entered  in  such  account  as  debit  items,  and  all  sums 
realized  from  sales  of  or  redemptions  from  tax  certificates, 
or  collections  on  account  of  illegal  certificates,  or  for  rent, 
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or  for  trespasses  on  the  lands,  or  for  timber  sold,  were 
entered  as  credit  items.  Warner  took  tax  deeds  in  his 
own  name,  on  certificates  owned  by  him  on  the  lands  No- 
vember 11,  1884,  on  substantially  all  thereof^  and  duly  re- 
<rorded  such  deeds.  The  lands  were  all  wild  and  unoccu- 
pied from  the  beginning  to  the  end  of  the  transactions 
•covered  by  these  findings.  W.  D.  Jordan  had  supervision 
of  all  the  lands  after  the  arrangements  of  November  11, 
1884.  He  sold  timber,  collected  trespass  claims,  and  paid 
^11  money  which  he  thus  obtained  to  Warner,  who  credited 
the  same  as  above  indicated.  He  sold  a  few  tracts  of  land, 
and  Warner  sold  the  greater  part  of  the  balance  of  the  land 
prior  to  his  death.  Up  to  1894  the  sales  were  made  in  sepa- 
rate tracts,  with  TT.  2>.  JordarCs  approval.  After  that,  sales 
were  made  by  Warner  in  collections  of  tracts  regardless  of 
the  wishes  of  the  Jordans^  without  their  knowledge  or  con- 
sent, and  at  prices  much  less  than  the  property  was  worth. 
During  the  period  covered  by  the  foregoing,  there  was 
correspondence  between  Warner  and  W,  D,  Jordan  in  which 
the  former  uniformly  acknowledged  that  his  interest  in  the 
lands  was  limited  to  the  amount  due  him  from  the  Jordans 
indicated  in  his  land  account.  Dividing  the  land  account  as 
it  appears  on  Warner's  book,  so  as  to  show  the  amount  of 
his  investment  in  each  class  of  the  lands  at  the  time  of  the 
settlement  of  November  11, 1884,  and  also  the  items  included 
in  the  settlement  which  were  not  liens  against  the  lands,  we 
have  the  following  result: 

Alands $1,087  92 

-elands 716  95 

$1,804  87 

B  lands $343  78 

Dlands.-. 55  85 

899  63 

Miscellaneous  certificates $387  65 

Sundry  items  of  expense  and  interest  paid  for  cer- 
tificates in  excess  of  ten  per  cent 153  88 

541  53 

$2,746  03 
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Carrying  the  account  forward  as  to  the  lands  sold,  by 
charging  all  expenditures  made  by  Warner  to  acquire  tax 
liens  thereon  subsequent  to  November  11,  1884,  and  for  ob- 
taining and  recording  deeds,  and  other  items  of  legitimate 
expense,  and  rejecting  items  not^found  legitimate,  and  cred- 
iting the  sale  price  of  the  lands  and  receipts  from  other 
sources,  such  as  trespass,  rent,  timber  sold,  certificates  sold 
or  redeemed,  and  collections  on  account  of  illegal  certifi- 
cates, the  result  is  as  follows: 

A  and  C  lands  as  per  settlement  November  11, 1884,  (1,804  87 

Miscellaneous  account. 541  53 

Subsequent  expenditures  on  A  lands  ....  (1,151  74 

Subsequent  expenditures  on  C  lands  . . .        586  28 

1,738  03 

Cost  of  tax  deeds,  recording,  and  compensation  for 

making  deeds 86  05 

A  lands  sold $3,354  23 

Clandssold 2,688  20 

Other  items  of  credit 1,027  75 

$4,170  47    $7,070  18 
4,170  47 

$2,899  71 

The  amount  paid  by  Warner  for  tax  claims  against  the 
unsold  lands  is  not  included  in  the  above.  They  are  omitted, 
also,  from  the  final  result,  it  being  supposed  that  the  value 
of  the  unsold  land  is  amply  sufficient  to  satisfy  all  demands 
against  the  same,  and  deemed  proper  to  leave  that  branch 
of  the  transactions  for  adjustment  independent  of  the  result 
of  this  action  except  in  so  far  as  the  facts  are  found  in  regard 
to  the  same.  The  relations  between  Warner  and  Jordan  from 
beginning  to  end  were  those  of  mortgagor  and  mortgagee. 
The  agreement  of  November  11,  1884,  was  usurious,  and  as 
the  amount,  $2,746.03,  then  found  due  Warner  was  fully 
paid  to  him,  as  above  indicated,  before  plaintiffs'  claim  was 
filed,  no  interest  should  be  allowed  on  that  sum  or  any  part 
thereof.  Interest  at  the  legal  rate  on  all  the  expenditures 
made  by  Warner  and  charged  in  the  land  account  subsequent 
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to  November  11,  1884,  should  be  allowed  to  him,  because 
that  is  in  accordance  with  the  express  provision  in  the  writ- 
ing of  that  date.  Interest  should  also  be  charged  to  Warner 
at  the  legal  rate  on  all  sums  received  by  him  after  the  in- 
debtedness of  $2,746.03  was  fully  discharged.  By  charging 
and  crediting  interest  in  the  manner  indicated,  up  to  May  1, 
1899,  the  total  sum  due  plain tiflFs  is  $3,336.15,  and  for  that 
sum  they  are  entitled  to  judgment. 

The  findings  show  in  detail  the  lands  sold  and  those  un- 
sold. Such  proceedings  were  duly  had  upon  the  report  of 
the  referee  that  it  was  confirmed  and  judgment  was  ren- 
dered in  accordance  therewith,  all  of  the  exceptions  taken 
before  the  referee  being  preserved  for  review  upon  appeal 
to  this  court,  and  other  exceptions  being  also  preserved  to 
the  rulings  of  the  circuit  court.     Defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Duffy  cfe  McCrory^ 
and  oral  argument  by  e/.  U.  McCrory. 

John  Bottensekj  for  the  respondents. 

Marshall,  J.  The  following  propositions  are  presented 
for  review  on  this  appeal:  (1)  the  court  erred  in  referring 
all  the  issues  to  a  referee  to  hear,  try,  and  determine;  (2)  the 
demurrer  ore  tenua  should  have  been  sustained,  (a)  because 
the  facts  stated  in  the  complaint  are  not  sufficient  to  con- 
stitute a  cause,  of  action,  and  (b)  because  such  facts  are  not 
sufficient  to  show  that  a  court  of  equity  has  jurisdiction; 
(3)  plaintiffs  should  have  been  required  to  elect  on  which 
cause  of  action  they  would  rely;  (4)  there  were  errors  in 
rulings  on  objections  to  evidence;  (5)  the  evidence  does  not 
show  that  the  conveyance  of  November  11,  1884,  is  a  mort- 
gage; (6)  there  were  numerous  errors  in  stating  the  account; 
(7)  if  the  contract  of  November  11,  1884,  is  usurious,  relief 
therefrom  was  not  proper  under  the  statute  without  a  re- 
turn of  the  principal  of  the  debt,  or,  on  equitable  grounds, 
without  a  tender  of  the  principal  of  the  debt  and  legal  inter- 
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est.    Each  of  such  propositions  will  be  considered  so  far  as 
the  decision  of  the  appeal  seems  to  require. 

1.  Sec.  2864,  Stats.  1898,  authorizes  a  compulsory  refer- 
ence of  all  issues  in  an  action,  whether  of  law  or  of  fact, 
when  the  trial  of  an  issue  of  fact  therein  requires  the  exam- 
ination of  a  long  account  upon  either  side.  This  case  is 
squarely  within  the  statute.  Druse  v.  Eorter^  57  Wis.  644, 
upon  which  appellant  relies,  does  not  affect  the  question. 
That  was  a  suit  in  equity  where,  it  was  said,  the  law  as  to 
compulsory  references  does  apply.  There  can  be  no  doubt 
of  the  discretionary  power  to  refer  the  case,  and  we  cannot 
say  such  power  was  abused,  since  the  suit  was  on  an  account, 
and  the  other  matters,  however  necessarily  triable  with  the 
main  issue,  were  merely  incidental  to  it.  LitUejohn  v.  He- 
gents  of  Vnivej'sity^  71  Wis.  437. 

2.  The  suggestion  that  the  demurrer  ore  teniLs  should  have 
been  sustained  is  based  on  some  decisions  of  the  supreme 
court  of  North  Carolina,  to  the  effect  that  a  deed,  absolute 
in  form,  cannot  be  varied  by  parol  so  as  to  show  that  it  was 
intended  to  be  a  mortgage,  unless  the  mortgage  feature  was 
omitted  from  it  by  fraud  or  mistake.  That  was  the  com- 
mon-law doctrine  in  equity.  Other  state  courts  besides  that 
of  North  Carolina  adhere  to  it.  There  are  several  answers, 
however,  to  the  proposition:  (a)  The  great  weight  of  au- 
thority in  this  country,  where  the  subject  is%not  regulated 
by  statute,  including  that  of  the  supreme  court  of  the  United 
States,  is  that,  whatever  form  a  conveyance  of  real  estate 
may  take,  it  may  be  shown  in  equity,  by  parol,  to  be  a  mort- 
gage, if  that  was  its  purpose  in  fact;  and  in  code  states, 
where  what  were  formerly  actions  at  law  and  suits  in  equity 
are  triable  in  the  same  court,  the  distinctions  between  them 
having  been  abolished,  the  true  character  of  a  conveyance, 
absolute  in  form,  given  as  a  mortgage,  may  be  shown  by 
evidence  aliunde,  including  parol  evidence,  whether  the 
question  be  raised  by  a  direct  action  for  equitable  relief  or 
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be  incidental  to  legal  relief.  1  Jones,  Mortgages,  p.  282,  ch.  8. 
(b)  The  rule  in  this  state  is  in  accordance  with  the  great 
weight  of  authority.  It  was  early  established  here,  the  first 
case  being  Rogan  v.  Walker^  1  Wis.  527.  The  following 
are  a  few  of  the  other  cases  in  this  court  on  the  subject: 
Kent  V.  Agardj  24  Wis.  378;  Kent  v.  Ladey^  24  Wis.  654; 
JlarriBon  v.  Juneau  Banh^  17  Wis.  340;  Sable  v.  Moloney ^  48 
Wis.  331 ;  Hoile  v,  JSalley,  58  Wis.  448;  JlcCof^mick  v.  Hern- 
douj  67  Wis.  648;  Becker  v.  Howard,  75  Wis.  415.  An  ex- 
amination of  those  cases  will  show  that  no  discrimination  is 
made  between  legal  and  equitable  actions  as  to  the  jurisdic- 
tion of  the  court.  The  rule  is  not  inconsistent  with  the 
statute  of  frauds  nor  the  principle  that  a  written  contract 
cannot  be  varied  by  parol;  though  statements  to  the  con- 
trary are  sometimes  found  in  the  books,  including  some  of 
the  decisions  of  this  court.  It  recognizes  and  gives  effect 
to  two  very  familiar  elementary  principles  of  evidence, 
namely,- parol  evidence  may  be  resorted  to  to  prevent  the 
inequitable  or  fraudulent  use  of  a  written  instrument;  and, 
a  written  instrument,  made  in  part  execution  of  an  entire 
verbal  contract  and  covering  some  essential  part  of  it,  does 
not  preclude  showing  the  entire  contract  by  a  resort  to  parol 
evidence.  In  Kent  v,  Agard,  supra,  the  only  question  pre- 
sented was.  Is  a  person  confined  to  the  remedj^  in  equity  to 
enforce  his  rights  as  mortgagor  when  such  is  the  real  rela- 
tion between  the  parties  but  the  written  evidence  does  not 
disclose  that  fact?  and  the  point  was  decided  in  the  nega- 
tive, (c)  The  last  ground  upon  which  the  demurrer  was 
properly  overruled  is  that  facts  were  alleged  in  the  com- 
plaint showing  with  reasonable  clearness  that  the  deed  and 
the  contemporaneous  transactions  between  the  parties  con- 
stitute a  mortgage,  and  that  the  evidence  of  it  is  contained 
in  the  writings  made  by  the  parties.  The  written  instru- 
ment  given  by  Warner  to  the  Jordans  at  the  time  the  deed 
was  executed,  which  is  set  forth  in  full  in  the  complaint, 
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clearly  shows  the  character  of  the  deed.  Some  further  ref- 
erence will  be  made  to  the  evidentiary  character  of  that 
writing  when  we  reach  another  branch  of  the  case. 

It  does  not  require  any  particular  form  of  words  to  make 
a  mortgage.  Mere  form  has  very  little  to  do  with  the  mat- 
ter. It  is  a  contract  whereby  an  interest  in  property  is 
pledged  as  security,  which  creates  the  relation  of  mortgagor 
and  mortgagee.  If,  in  the  execution  of  such  a  contract,  a 
paper  is  made  evidencing  a  part  of  it,  and  other  papers  be 
made  at  the  same  time  evidencing  other  parts,  all  may  be 
resorted  to  and  all  must  be  construed  together  if  necessary  in 
order  to  determine  the  real  nature  of  the  transaction.  If 
any  of  the  papers  satisfies  the  essentials  of  the  statute  of 
frauds  (sec.  2302,  Stats.  1898)  as  to  the  necessity  of  every 
estate  or  interest  in  land  created  inter  partes  being  created 
in  writing,  the  other  essentials  may  be  shown,  if  not  evi- 
denced by  such  writings,  either  by  other  writings  which 
form  a  part  of  the  same  transaction,  or  by  parol  evidence, 
as  before  indicated.    Jones,  Mortgages,  §  60. 

3.  The  court  properly  overruled  the  motion  that  plaintiffs 
be  required  to  elect  on  which  cause  of  action  they  would 
rely,  for  the  very  obvious  reason  that  there  was  but  one 
cause  of  action.  The  sole  primary  subject  of  the  litigation 
was  the  alleged  indebtedness  of  the  estate  to  plaintiffs.  The 
other  matters  presented  for  adjudication  were  mere  inci- 
dents of  and  germane  to  the  primary  right  which  plaintiffs 
sought  to  vindicate. 

4.  It  is  suflBcient  to  say,  as  to  most  of  the  rulings  on  evi- 
dence, that,  right  or  wrong,  they  did  not  affect  the  final  re- 
sult, because  the  evidence  to  which  they  were  directed 
clearly  did  not  vary  or  materially  add  to  the  evidence  re- 
ceived without  objection.  Under  this  head  the  ruling  most 
relied  upon  as  prejudicial  error  appears  to  be  that  which  re- 
sulted in  admitting  the  evidence  of  John  Bottensek  and 
some  tabulated  statements  prepared  by  him,  showing  the 
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lands  sold  by  Warner,  the  consideration  received  for  each 
specific  tract,  as  indicated  by  the  records  of  deeds  in  the 
office  of  the  register  of  deeds  for  Outagamie  county,  also 
showing  the  amount  of  tax  claims  acquired  by  AVarner  as 
to  each  tract  of  land,  that  information  being  gathered  from 
the  tax  rolls  for  the  years  1889  to  1894  inclusive.  All  the 
records  from  which  the  tabulated  statements  were  compiled 
were  before  the  court.  The  witness  testified  that  he  pre- 
pared the  statements  from  a  personal  examination  of  the 
books  and  that  he  believed  them  to  be  true.  Appellant's 
■counsel  had  ample  opportunity  to  cross-examine  the  witness 
and  to  inspect  the  books,  and  thereby  test  the  credibility  of 
the  evidence.  It  can  readily  be  seen  that  it  was  imprac- 
ticable to  produce  and  spread  upon  the  record  of  the  trial 
the  history  of  each  one  of  the  large  number  of  tracts  of  land 
to  which  the  evidence  referred.  Eespondents'  counsel  pro- 
ceeded in  that  situation  by  a  method  well  recognized  as 
proper.  Instead  of  reading  in  evidence  the  material  por- 
tions of  the  numerous  books  containing  the  multitude  of 
items,  he  produced  the  books  and  then  gave  from  the  mouth 
of  a  witness  who  had  personally  examined  them  a  summary 
of  the  material  facts,  and  put  in,  as  part  of  such  witness's 
evidence,  tabulated  statements  thereof.  The  statements 
were  not  received  as  original  evidence  but  as  part  of  the 
witness's  evidence.  The  rule  which  sustains  that  course  is 
stated  in  Jones  on  Evidence  at  section  205,  and  is  well  sup- 
ported by  authorities,  as  follows:  "Another  relaxation  of 
the  rule  based  on  the  riecessitv  of  the  case  may  be  thus 
stated:  Where  the  originals  consist  of  numerous  documents 
which  cannot  be  conveniently  examined  in  court,  and  the 
fact  to  be  proved  is  the  general  result  of  an  examination  of 
the  whole  collection,  evidence  may  be  given  as  to  such  re- 
sult by  any  person  who  has  examined  the  documents  and 
who  is  skilled  in  such  matters,  provided  the  result  is  capable 
of  being  ascertained  by  calculation." 
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It  seems  that  the  rulings  on  evidence  not  particularly  re- 
ferred to  must  be  deemed  immaterial,  on  the  principle  that 
such  rulings,  made  in  a  case  tried  by  the  court,  cannot  affect 
the  result  on  appeal  unless  it  be  made  to  appear  that  con- 
trary rulings  would  or  might  probably  have  led  tb  a  different 
result  below. 

5.  We  think  the  finding,  that  the  deed  of  November  11, 
1884,  in  view  of  the  accompanying  transactions,  was  a  mort- 
gage, is  »well  supported  by  the  evidence.  It  is  difficult  to 
understand  how  any  other  conclusion  could  be  reasonably 
arrived  at.  The  transactions  between  the  parties  commenced 
by  the  creation  of  an  indebtedness  of  $1,010.70,  for  which 
Jordan  gave  Warner  his  promissory  note,  depositing  with 
him  the  tax  certificates  and  redemption  receipts  mentioned 
in  the  writing  of  that  date  signed  by  Warner,  which  is  set 
forth  in  full  in  the  statement  of  facts.  November  11, 1884, 
the  amount  due  Warner  was  agreed  upon  between  the  par- 
ties at  $2,746.03.  If  the  deed  then  given  was  intended  to  be 
a  satisfaction  of  the  debt,  the  reasonable  probabilities  are 
that  the  consideration  named  in  it  would  have  corresponded 
with  the  indebtedness.  That  subsequent  transactions  were 
contemplated  between  the  parties,  on  the  theory  that  the 
$2,746.03  was  to  continue,  after  the  execution  and  delivery 
of  the  deed,  an  indebtedness  of  Jordan  to  Warner,  is  evi- 
denced by  the  writing  then  made,  which  is  as  clearly  a  part 
of  one  entire  transaction  between  the  parties  as  the  deed.  In 
such  writing  we  find  unmistakabla  evidence  that  the  rela- 
tions existing  between  the  parties  were  those  of  mortgago^ 
and  mortgagee  and  of  debtor  and  creditor.  While  it  recites 
that  Warner  received  a  conveyance  of  certain  lands,  that  is 
followed  by  this  significant  language:  "Whereas  I  hold 
claims  against  said  lands  and  other  lands  of  said  Jordans 
for  taxes  and  tax  deeds  as  charged  in  my  book  of  account 
at  this  date  against  JF.  D.  Jordan^a  lands,  of  $2,746.03," 
and  that  is  followed  by  language  to  the  effect  that  the  lands 
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were  to  be  sold  on  account  of  the  indebtedness  mentioned^ 
and  those  remaining,  after  payment  of  the  indebtedness  of 
$2,746.03  and  the  expenses  incurred  by  Warner  in  protect- 
ing the  lands  from  tax  claims,  provided  that  should  occur 
within  five  years,  should  be  reconveyed  to  the  Jovdans.  Now 
if  the  deed  was  given  with  intent  to  convey  the  legal  title 
to  the  property  to  Warner,  why  the  recital  that  he  held  tax 
claims  thereon  ?  They  were  all  merged  into  the  legal  title 
if  the  deed  was  made  as  an  absolute  convevance.  The  state- 
ment  under  Warner's  hand  that  he  held  tax  claims  against 
the  lands  in  the  nature  of  indebtedness  against  Jordan^  after 
receiving  a  conveyance  of  the  property,  is  plainly  inconsist- 
ent with  any  reasonable  theory,  except  that  adopted  byHhe 
court  below,  that  the  relation  of  mortgagor  and  mortgagee 
was  created  November  11, 1884,  and  that  it  continued  to  the 
end.  The  limit  of  five  years  for  the  redemption  of  the  lands, 
named  in  the  writings,  had  no  more  effect  on  the  right  to 
redeem  thereafter  than  the  ordinary  defeasance  clause  in  a 
mortgage  upon  a  default  in  the  condition  thereof  which 
gives  force  to  such  clause.  At  the  expiration  of  the  five 
years,  Warner  had  a  right  to  demand  payment  of  any  bal- 
ance then  due  him  from  Jordan  and  to  institute  proceedings 
to  recover  such  balance  at  law  or  to  enforce  his  mortgage 
in  the  ordinary  way. 

There  are  many  other  circumstances  to  which  we  might 
refer  to  support  the  decision  of  the  lower  court  on  the  point 
above  discussed',  but  we  will  not  incumber  the  books  with  a 
long  discussion  of  the  evidence  to  give  merited  significance 
to  them.  There  are  many  such  circumstances  plainly  point- 
ing to  the  conclusion  which  the  trial  court  reached,  but  such 
conclusion  is  well  and  sufficiently  supported  by  the  writings 
alone,  to  which  we  have  particularly  referred.  There  is  no 
doubt  but  that  a  conveyance,  absolute  in  form,  cannot  be 
turned  into  a  mortgage  without  clear  and  satisfactory  evi- 
dence that  it  was  so  intended  by  the  parties  thereto;  but 
the  decision  appealed  from  easily  stands  that  test. 
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6.  It  is  said  that  it  was  improper  to  charge  the  estate  the 
amounts  received  by  Warner  on  the  sale  of  the  lands  held 
by  him  under  the  tax  deeds.  It  is  sufficient  to  say  as  to 
that,  that  the  tax  titles  Warner  obtained  were  all  based  on 
certificates  which  came  to  his  possession  while  he  was  the 
mortgagee  of  respondents  in  respect  to  the  lands  covered 
by  them.  Tax  deeds  taken  under  such  circumstances  have 
no  binding  validity.  They  do  not  change  the  title  to  prop- 
erty covered  by  them  in  the  slightest  degree,  if  the  owner 
thereof  sees  fit  to  enforce  his  rights.  Oeisinger  v.  Beyl^  71 
Wis.  358 ;  Avery  v.  Judd^  21  Wis.  262 ;  Morgan  v,  Ilamraett^ 
34  Wis.  512.  It  should  be  further  remarked  that  the  evi- 
dence clearly  shows  that  all  the  certificates  upon  which  the 
tax  deeds  obtained  by  Warner  were  based  were  either  in- 
cluded in  the  settlement  of  November  11,  1884,  or  were 
thereafter  charged  as  debit  items  in  JordarCa  land  account. 
They  were  either  held  as  security  by  agreement  with  the 
Jordans  or  were  taken  up  by  Warner  to  protect  his  mort- 
gage interest  in  the  land.  In  either  case  the  tax  deeds  were 
invalid. 

Appellant's  counsel,  by  one  exception,  complain  because, 
in  stating  the  account,  the  court  gave  respondents  credit 
for  the  lands  sold  by  Warner  at  the  sale  price  instead  of 
according  to  the  entries  made  in  the  land  account.  It  is 
considered  that  no  injustice  was  done  the  estate  by  the  man- 
ner the  referee  stated  the  account.  He  credited  respond- 
ents with  the  sale  price  of  the  lands  and  charged  them  with 
all  sums  of  money  Warner  paid  out  for  tax  claims  thereon, 
and  all  of  his  legitimate  expenditures  in  and  about  the  busi- 
ness, in  accordance  with  the  writing  of  November  11, 1884. 

There  are  a  number  of  other  alleged  errors  in  the  account 
as  settled  by  the  lower  court,  cited  to  our  attention,  which 
appear  to  be  easily  reconciled  with  the  record  without  chang- 
ing the  final  result,  except  one.  With  that  exception  w^e 
must  rest  the  case  with  the  assurance  that  each  of  the  alleged 
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errors  in  the  account  has  been  carefully  examined,  and  that 
it  has  been  found  that  a  correction  of  them  where  wrong, 
so  as  to  make  them  conform  exactly  with  the  record,  would 
not  change  the  result.  Most  of  them  are  evidently  mere 
clerical  errors  made  in  preparing  the  findings  from  the 
minutes  which  the  referee  had  before  him.  Quite  a  number 
of  mistakes  were  made  in  descriptions  of  land,  but  the 
amounts  credited  to  respondents  in  the  aggregate  are  cor- 
rect, with  the  one  exception  mentioned.  All  the  errors  in 
the  account  would  undoubtedly  have  been  promptly  cured 
in  the  court  below  if  attention  had  been  called  to  them  in 
such  a  way  as  to  have  brought  them  definitely  to  the  atten- 
tion of  the  circuit  judge.  They  might  properly  be  discarded 
here  because  of  the  omnibus  character  of  the  exception  to 
the  finding.  A  general  exception  to  a  finding  covering  a 
large  number  of  matters  correctly  found  with  a  few  not  so 
found  is  not  sufficient  to  require  the  court  to  review  an  as- 
signment of  error  as  to  the  erroneous  items,  any  more  than 
is  a  general  exception  to  several  specific  findings  of  fact 
where  some  of  them  are  correctly  found.  However,  the 
appellant  has  not  been  prejudiced  in  this  case  by  the  want 
of  care  indicated  in  making  the  exceptions. 

There  is  a  charge  of  |150  as  the  sale  price  for  the  north- 
west quarter  of  the  northwest  quarter,  section  20,  23,  16, 
the  same  description  being  charged  in  connection  with  an- 
other account.  Counsel  for  respondents  is  not  able  to  furnish 
any  explanation  of  that  error.  It  is  suggested  that  it  may 
not  have  been  carried  forward  into  the  final  result,  but  it 
seems  that  the  presumption  is  rather  the  other  way.  It  is 
quite  clear  that  the  principal  of  the  indebtedness  of  the 
estate  as  found  by  the  referee  is  erroneous  by  $150.  We 
have  not  the  benefit  of  the  referee's  interest  computations, 
but  we  have  stated  the  account  with  considerable  care,  in- 
cluding interest  items,  though  we  have  omitted  them  from 
the  opinion,  and  that  seems  to  demonstrate  that  the  apparent 
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error  of  $150  is  one  in  fact  and  that  the  judgment  should 
be  modified  accordingly.  The  modification,  in  order  to  in- 
clude a  correction  of  an  erroneous  addition  of  interest  which 
necessarily  followed  the  erroneous  addition  of  $160  of  prin- 
cipal, is  $198.35. 

Objection  is  made  because  the  referee  refused  to  allow  the 
estate  credit  for  the  services  of  Warner  in  selling  the  land. 
The  decision  in  that  regard  is  justified  by  the  finding  of  fact 
supported  by  the  evidence  that  the  greater  part  of  the  lands 
were  wrongfully  sold.  They  were  sold  without  the  knowl- 
edge or  consent  of  the  Jordans.  Obviously,  if  a  trustee  be 
guilty  of  a  breach  of  trust,  he  cannot  charge  his  cestui  q\ie 
trust  for  services  rendered  in  the  course  of  committing  the 
breach. 

7.  Sec.  1692,  Stats.  1898,  which  requires  the  plea  of  usury 
to  be  supported  by  proof  of  a  tender  of  the  principal  of  the 
debt  as  a  condition  of  relief  from  the  usurious  contract,  and 
the  rule  that  usury,  to  be  available,  must  be  pleaded,  are 
fully  satisfied  by  the  fact  that  the  usurious  contract  in  ques- 
tion was  set  forth  in  the  complaint,  which  clearly  shows  the 
invalidity  as  to  interest,  and  the  further  fact  that  the  prin- 
cipal of  the  indebtedness  was  fully  paid  by  the  Jordans  by 
credits  they  received  or  were  entitled  to  from  the  sale  of 
their  lands,  long  before  the  commencement  of  this  action. 

Nothing  further  need  be  said.  The  judgment  of  the  cir- 
cuit court  must  be  modified  by  deducting  $198.35,  and  af- 
firmed as  modified,  and  the  costs  of  respondents  recoverable 
in  this  court  must  be  limited  to  clerk's  fees. 

By  the  Court. —  So  ordered. 

OassodaT|  0.  J.,  took  no  part. 
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-Carpentee,  Administrator,  Respondent,  vs.  The  Town  of  jq?   — ggbi 

Rolling,  Appellant.  ilL__Jil?) 

September  25  —  October  12,  1900. 

Highways:  Pleadings:  Negative  pregnant:  Death:  Traveled  track:  Court 
and  jury:  Proximate  catLse:  Verdict:  Notice,  by  whom,  signed,  when 
sufficient:  Widow:  Pecuniary  loss:  Evidence:  Instruct  ioiis  to  jury: 
Intoxication:  Contributory  negligence, 

1.  In  an  action  against  a  town  to  recover  for  the  death  of  plaintiff's 

intestate,  the  complaint  alleged  that  the  road  where  the  accident 
OGcuiTed  was  a  public  highway.  The  answer,  wliile  admitting  the 
existence  of  a  wagon  road  at  the  place  in  question,  alleged  want 
of  sufficient  knowledge  or  information  to  form  a  belief  as  to 
whether  the  road  was  a  legally  laid  out  highway,  or  whether  the 
defendant  was  in  duty  bound  to  keep  it  in  repair,  and  therefore 
denied  the  sama  Held,  insufficient  to  raise  an  issue  as  to  whether 
the  locus  in  quo  was  a  public  highway.  Towns  should  be  held  to 
.  know  what  roads  within  their  limits  are  public  highways. 

2.  Whether  a  large  log  lying  at  right  angles  with  the  traveled  track,  one 

end  being  within  a  few  inches  of  such  track,  constitutes  a  defect  in 
the  highway  is  a  question  for  the  jury,  even  though  there  was  at 
that  point  a  smooth  road  about  ten  feet  in  width. 

3.  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate,  alleged 

to  have  been  caused  by  a  defective  highway,  it  appeared,  among 
other  things,  that  deceased,  a  strong,  healthy  man,  thii-ty-eight 
years  of  age.  was  found  dead  on  the  highway  with  his  face  smashed 
in,  evidently  the  result  of  a  fall  from  his  wagon;  that  there  was 
considerable  blood  upon  the  highway  and  upon  his  face;  that  de- 
ceased had  been  traveling  iu  his  wagon  south  over  the  road  in  ques- 
tion; that  about  forty-eight  feet  north  of  where  the  body  was  found 
there  was  a  large  log  lying  nearly  at  right  angles  to  the  track,  one 
end  being  within  a  few  inches  of  the  east  track:  that  about  eight 
inches  from  the  end  of  the  log  there  was  a  fresh  mark,  apparently 
of  a  wagon  wheel,  with  a  wagon  track  leading  to  it  from  the 
north;  and  that  the  team  and  wagon  of  deceased  were  found  about 
forty-five  rods  south,  standing  by  the  side  of  the  road.  Held,  that 
the  questions  whether  deceased  was  thrown  from  his  wagon  by 
reason  of  its  striking  the  log,  and  whether  his  death  resulted  from 
the  injuries  received  in  his  fall,  were  for  the  jury. 

4.  Under  sec.  1839,  Stata  1898  (requiring  a  notice  in  writing,  signed  by 

the  party,  his  agent  or  attorney,  to  be  given  to  a  supervisor  of  the 
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town),  notioe  of  a  claim  against  a  town  for  damages  for  the  death 
of  a  person  occasioned  by  a  defective  highway  need  not  be  signed 
))y  the  administrator  of  the  deceased,  but  may  be  given  by  the 
beneficiary  to  whom  the  damages  will  accrue  in  case  of  recovery. 
Parish  v.  Eden,  62  Wi&  273,  followed.  [Whether  such  notice  is 
necessary  in  case  of  an  action  for  death  under  sees.  4255,  4256,  not 
determined.] 

5.  The  notice  required  by  said  sea  1339,  Stats.  1898,  may  be  given  by 

the  deliveiy  of  a  duplicate  original 

6.  On  an  issue  as  to  the  pecuniary  loss  of  a  widow,  caused  by  the  death 

of  her  husband,  it  appeared,  among  other  things,  that  deceased  wa» 
a  strong,  healthy  man,  thirty-eight  years  of  age;  that  he  owned  160 
acres  of  land,  fifteen  acres  of  which  were  cleared,  and  that  there- 
from he  supported  his  wife  and  three  children;  that  with  her  help 
he  raised  during  the  year  before  his  death  about  300  bushels  of 
grain,  100  bushels  of  potatoes,  half  an  acre  of  corn,  and  some  hay; 
that  she  did  all  the  work  after  his  death,  but  did  not  raise  quite  as 
much  as  when  he  was  aliv&  Held,  suflficient  to  authorize  the  sub- 
mission of  the  question  to  the  jury,  in  view  of  the  difficulty  of 
proving  exact  values  in  such  cases. 

7.  In  view  of  the  fact  that  the  liability  for  accidents  upon  highways  is 

purely  statutory,  and  that  the  statute  creating  it  (sec.  1339,  Stats. 
1898)  provides  for  recovery  in  case  of  damage  caused  by  *' the  insuf- 
ficiency or  want  of  repairs  "  of  any  bridge  or  road,  it  is  better,  in 
submitting  to  the  jury  the  question  of  liability,  to  use  the  statutory 
terms,  rather  than  to  attempt  to  use  other  expressions  that  may 
be  substantially  equivalent. 

8.  In  an  action  to  recover  for  the  death  of  a  man  who  had  been  thrown 

from  his  wagon  and  killed  while  driving  home  from  town  on  a  load 
of  feed,  the  evidence — stated  in  the  opinion  —  is  held  insufficient 
to  sustain  findings  of  the  jury  that  he  was  not  intoxicated,  and 
that  he  was  capable  of  exercising  ordinary  care. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Qoodland,  Circuit  Judge.    Heversed. 

This  is  an  action  for  damages  on  account  of  the  death  of 
Jacob  Hetzel,  the  plaintiff's  intestate,  which 'death  is  al- 
leged to  have  resulted  by  reason  of  a  defect  in  the  highway 
in  the  defendant  town.  The  evidence  showed  that  Jacob 
Hetzel  at  the  time  of  his  death  was  a  farmer  thirty-eight 
years  of  age,  living  in  the  town  of  Aniwa,  Shawano  county^ 
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about  two  and  one-half  miles  from  the  village  of  Aniwa,  and 
several  miles  south  of  the  city  of  Antigo,  in  Langlade  county. 
He  was  a  married  man,  having  a  wife  and  three  children. 
On  the  18th  day  of  November,  1897,  Iletzel  left  home  in  the 
morning  with  his  farm  wagon  and  a  team  of  horses  to  take 
a  load  of  rye  to  the  mill  at  Antigo  for  the  purpose  of  having 
it  ground  into  feed.  He  reached  Antigo  with  h's  load,  and 
had  the  feed  ground,  and  started  back  with  the  feed  upon 
his  wagon  in  bags  at  about  four  o'clock  p.  m.  on  the  same 
day.  While  in  town  he  visited  several  saloons,  and  on  his 
way  home  had  some  difficulties  in  keeping  his  team  in  the 
road,  and  was  thrown  or  fell  from  his  wagon  while  driving 
upon  a  piece  of  traveled  road  in  the  defendant  town,  which 
is  claimed  by  the  plaintiff  to  have  been  a  highway,  at  some 
time  between  six  and  seven  o'clock  in  the  evening.  He  was 
found  lying  upon  the  road,  dead,  with  his  face  badly  bruised, 
at  about  eight  o'clock  p.  m.,  and  his  team  and  wagon  were 
found  some  forty-five  rods  south  from  the  body,  standing  by 
the  fence.  The  evidence  showed  that  the  body  of  the  deceased 
was  lying  about  forty-eight  feet  south  of  a  large  log,  the 
end  of  which  came  up  close  to  the  east  track  of  the  road  on 
which  he  was  traveling,  and  it  is  claimed  by  the  plaintiff 
that  the  wagon  of  the  deceased  struck  the  end  of  the  log 
and  threw  him  out.  There  was  considerable  evidence  upon 
both  sides  as  to  whether  or  not  the  deceased  was  intoxicated, 
but,  as  that  subject  will  bo  treated  at  length  in  the  opinion, 
it  is  unnecessary  to  state  it  here.  A  special  verdict  was  re- 
turned, as  follows:  "(1)  Was  Jacob  Iletzel  killed  by  falling 
from  his  wagon  at  or  near  the  time  and  place  described  in 
the  complaint?  Yes.  (2)  Was  the  death  of  Jacob  Hetzel 
caused  by  the  defective  and  unsafe  condition  of  the  high- 
way at  the  time  and  place  in  question  ?  Yes.  (3)  Was  the 
defective  and  unsafe  condition  of  said  highway  at  the  time 
and  place  in  question  the  proximate  cause  of  Jacob  Iletzel's 

death  ?    Yes.     (4)  Had  such  defective  and  unsafe  condition 
Vou  107  —  36 
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of  the  highway  existed  for  such  a  length  of  time  prior  to  the 
accident  that,  in  the  exercise  of  ordinary  care  and  prudence, 
the  defendant  would  have  known  of  it  and  repaired  the 
same?  Yes.  (5)  Was  Jacob  Hetzel  at  the  time  of  the  ac- 
cident guilty  of  any  want  of  ordinary  care  and  prudence 
which  contributed  to  the  accident  which  caused  his  death  ? 
No.  (6)  Was  Jaco')  n?tZ3l  so  intoxicated  at  the  time  of  the 
accident  as  to  be  incapable  of  exercising  ordinary  care  in 
the  management  of  his  team  to  avoid  injury?  No.  (7)  If 
you  answer  the  last  question,  TesJ  then  answer  this  ques- 
tion: Did  such  intoxication  contribute  to  the  injury  he  re- 
ceived? (8)  At  what  sum  do  you  assess  the  plaintiflf's  dam- 
ages ?    $1,500." 

Judgment  for  the  plaintiff  was  rendered  upon  this  verdict, 
and  the  defendant  appealed. 

T,  W.  Hogan^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Bump^  Kreutzer 
c&  Hosenberryj  and  oral  argument  by  jE.  Z.  Bump. 

WiNSLow,  J.  A  number  of  assignments  of  error  were 
made  by  appellant  which  are  not  considered  well  taken,  and 
these  will  be  first  considered. 

1.  It  is  said  that  the  locu%  in  quo  was  not  shown  to  be  a 
highway.  The  road  in  question  wfts  shown  to  have  been 
first  opened  by  private  parties,  but  it  was  also  shown  that 
it  had  been  in  existence  and  generally  used  by  the  public 
for  twelve  or  thirteen  years,  and,  further,  that  several  tax- 
payers had  been  permitted  by  the  overseer  of  highways  to 
work  out  their  road  taxes  at  various  times  upon  it.  We  do 
not  think,  however,  that  the  question  was  an  open  one, 
under  the  pleadings.  The  complaint  alleges  that  the  road 
where  the  accident  occurred  was  a  public  highway  in  the 
defendant  town.  The  answer  admits  that  there  is  and  was 
a  wagon  road  in  said  town  at  the  place  claimed,  which  is 
used  by  the  public  for  travel  by  teams  and  by  travelers  on 
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foot,  but  as  to  whether  it  is  a  legally  laid  out  road  or  high- 
way, or  whether  said  town  is  ia  duty  bound  to  keep  the 
«ame  in  repair,  defendant  has  not  sufficient  knowledge  or 
information  to  form  a  belief,  and  therefore  denies  the  same. 
This  is  a  style  of  pleading  not  to  be  commended.  The  town 
should,  in  reason,  be  held  to  know  what  roads  are  public 
highways  within  its  limits.  The  allegation  that  the  road  in 
■question  was  a  public  highway  is  not  met  either  b}''  positive 
<ienial  or  denial  upon  information  and  belief,  as  the  statute 
requires.  Stats.  1898,  sec.  2655.  Taken  altogether,  the  al- 
legations amount  to  an  admission  that  the  road  was  gener- 
ally used  by  the  public,  but  that  the  town  officers  had  no 
knowledge  or  information  as  to  whether  it  was  legally  laid 
out,  or  as  to  whether  the  town  was  bound  to  keep  it  in  re- 
pair. The  question  whether  it  was  legally  laid  out  was  not 
the  essential  question,  but  rather  whether  it  was  a  highway 
in  fact.  It  might  have  become  a  highway  by  dedication 
and  use  by  the  public,  though  never  formally  laid  out,  and 
the  allegation  in  the  complaint  that  it  was  in  fact  a  public 
highway  is  nowhere  denied,  but  rather  admitted  by  the 
negative  pregnant  statement  of  want  of  knowledge  as  to 
whether  it  was  ever  legally  laid  out.  Alihouse  v,  Jamestown^ 
m  Wis.  46. 

2.  It  is  argued  that  no  defect  in  the  highway  was  shown, 
because  there  was  shown  to  be  a  smooth  road  a  little  over 
ten  feet  in  width  at  the  point  of  the  accident.  This  position 
is  untenable,  because  it  is  well  settled  that,  notwithstanding 
a  road  may  contain  a  smooth  traveled  track  of  sufficient 
width,  still,  if  there  is  an  obstruction  or  declivity  so  close  to 
the  traveled  track  as  to  render  the  road  unsafe  for  those 
traveling  thereon  in  the  exercise  of  ordinary  care,  the  high- 
way may  be  insufficient.  SlivitsTci  v,  Wien,  93  Wis.  462,  and 
<jases  cited.  The  question  whether  the  log  in  this  case  was 
-such  an  obstruction  was  properly  for  the  jury. 

3.  It  is  claimed  that  there  was  no  sufficient  evidence  to 
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justify  a  finding  that  the  deceased  was  thrown  from  the 
wagon  by  reason  of  its  striking  the  log,  and  that,  even  if 
that  be  admitted,  still  that  it  is  mere  conjecture  whether  bis 
death  resulted  from  the  injuries  received  in  his  fall.  We 
think  there  was  sufficient  evidence  justifying  the  submission 
of  both  questions  to  the  jury.  The  log  was  a  large  hemlock 
log,  lying  nearly  at  right  angles  with  the  traveled  track, 
and  with  its  end  sharpened  off,  and  within  a  few  inches  of 
the  east  wagon  track.  It  had  become  somewhat  soft  and 
"dozy"  on  the  outside,  and  a  number  of  the  witnesses  who 
were  at  the  place  immediately  after  the  accident  found  a 
fresh  mark  or  notch  on  the  north  side  of  the  log,  and  about 
eight  inches  from  the  end,  which  seemed  to  have  been  just 
made  by  the  wheel  of  a  wagon  striking  it,  and  one  witness 
testified  that  there  was  a  wagon  track  leading  from  the 
north  to  the  point  where  the  log  was  apparently  struck. 
While  these  facts  are  not  conclusive,  we  think  they  are  suf- 
ficient to  entitle  the  plaintiff  to  have  the  question  submitted 
to  the  jury.  As  to  the  second  contention,  namely,  that  the 
cause  of  death  is  conjectural  merely,  the  evidence  showed 
that  the  plaintiff  was  a  strong,  healthy,  hard-working  man, 
of  the  age  of  thirty-eight  years,  not  afflicted  with  any  dis- 
ease; that  he  was  found  on  the  highway,  dead,  wnth  his  face 
smashed  in,  as  the  result  evidently  of  a  severe  fall  from  his 
wagon;  and  with  considerable  blood  upon  the  highway  and 
upon  his  face.  Certainly  the  jury  were  warranted  in  find- 
ing that  his  death,  under  such  circumstances,  was  the  result 
of  the  fall.    Any  other  finding  would  be  pure  conjecture. 

4.  It  is  claimed  that  no  proper  notice  was  given  to  the 
town,  under  the  provisions  of  sec.  1339,  Stats.  1898,  because 
a  copy  only  was  given  to  one  of  the  supervisors,  whereas  the 
statute  requires  the  original  notice  to  be  served,  and  because 
the  notice  was  signed,  "  Matilda  Hetzel,  by  B.  A.  Cady,  Her 
Attorney,"  and  was  not  signed  by  the  administrator  who 
brings  the  action.  Conceding  that  such  a  notice  is  necessary 
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in  case  of  an  action  for  death,  under  sees.  4255,  4256,  Stats. 
1898  (a  point  not  decided),  we  think  the  objections  are  hyper- 
critical. The  statute  (sec.  1339)  requires  a  notice  in  writing, 
signed  by  the  party,  his  agent  or  attorney,  to  be  given  to  a 
supervisor  of  the  town.  The  attorney  testifies  that  he  de- 
livered a  copy  to  the  supervisor,  and  obtained  his  admission 
of  service  on  the  original,  and  that  the  notices  were  dupli- 
cates. If  the  notices  were  duplicates,  then  both  were  mani- 
festly originals,  thus  satisfying  the  statute,  even  if  the  nar- 
row construction  claimed  by  the  appellant  be  given  to  it.  As 
to  the  claim  that  the  notice  must  be  signed  by  the  adminis- 
trator, and  cannot  be  given  by  the  beneficiary  to  whom  the 
damages  will  accrue  in  case  of  recovery,  the  case  of  Parish 
V.  Eden^  62  Wis.  272,  distinctly  holds  that  the  notice  in  such 
case  may  be  given  by  the  beneficiary,  and  the  case  in  that 
respect  was  in  no  way  afifected  by  the  holding  in  the  case  of 
McKea^xie  v.  Oreen  Bay^  106  Wis.  577.  *  * 

5.  It  is  objected  that  the  evidence  was  not  sufficient  to 
show  any  pecuniary  loss  to  the  widow.  We  think  this  ob- 
jection not  well  taken.  The  evidence  of  the  widow  showed, 
in  substance,  that  the  deceased  was  a  strong,  healthy  man, 
thirty-eight  years  of  age;  that  he  owned  and  lived  upon  160 
acres  of  land,  fifteen  acres  of  which  were  cleared  and  culti- 
vated; that  he  supported  his  wife  and  three  children  by  his 
labor  on  the  farm;  that  he  left  a  team  of  horses,  two  cows, 
and  two  heifers;  that  he  raised  during  the  year  before  his 
death  about  300  bushels  of  grain,  100  bushels  of  potatoes, 
half  an  acre  of  corn,  and  some  hay;  that  she  helped  her  hus- 
band some  in  making  hay  and  during  harvest  time;  that  she 
had  done  all  the  work  herself  since  her  husband's  death,  and 
during  the  last  year  raised  forty-five  bushels  of  grain,  some 
hay,  potatoes  and  corn,  but  not  quite  as  much  as  when  her 
husband  was  alive.  While  it  would  have  been  more  satis- 
factory if  the  money  value  of  the  earnings  of  the  deceased 
which  he  contributed  to  the  support  of  his  wife  had  been 
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more  definitely  fixed,  it  must  be  remembered  that  the  diffi- 
culties in  the  way  of  proving  exact  amounts  or  values  in  the 
case  of  a  small  farmer,  much  of  whose  produce  is  never  re- 
duced to  money  at  all,  but  is  consumed  in  specie,  are  very 
great.  On  the  whole,  "we  think  the  evidence  was  fairly  suf- 
ficient to  authorize  submission  of  the  question  to  the  jury. 

6.  It  is  insisted  that  the  verdict  is  improper  in  form,  'and 
does  not  cover  all  the  issues  in  the  case,  and  that  the  fol- 
lowing questions  submitted  by  the  defendant  should  have 
been  incorporated  in  the  verdict:  "(1)  Was  Jacob  Hetzel,, 
'  at  the  time  he  was  killed,  intoxicated  from  drinking  spirit- 
uous, malt,  or  intoxicating  liquors?  (2)  Was  the  road  a 
public  highway,  which  the  defendant  was  bound  to  keep  in 
repair?  (3)  Was  the  road  in  such*a  condition  that  a  per- 
son using  ordinary  care  and  prudence  could  safely  drive 
over  the  same  without  striking  log  described  in  complaint?" 
"JVs  to  the  second  of  these  questions,  it  has  already  been  held 
in  this  opinion  that  the  answer  must  be  construed  as  admit- 
ting the  existence  of  the  highway,  and  as  to  the  other  ques- 
tions we  think  they  were,  in  effect,  covered  by  the  questions 
actually  submitted.  A  criticism  is  made  of  the  form  of 
the  questions  with  regard  to  the  condition  of  the  highway 
which  has  a  certain  degree  of  force.  The  statute  creating 
liability  for  accidents  upon  highways  (sec.  1339,  Stats.  1898) 
provides  for  a  recovery  in  case  of  damage  caused  by  "  the 
insufficiency  or  want  of  repairs  "  of  any  bridge  or  road. 
Both  in  the  special  verdict  and  the  charge  of  the  court  in 
this  case  the  question  submitted  to  the  jury  is  whether  the 
highway  was  "  defective  and  unsafe."  While  we  are  not 
prepared  to  say  that  this  expression  is  not  substantially 
equivalent  to  the  expression  " insufficient "  or  "out  of  re- 
pair," we  should  think  it  better  if  the  statutory  terms  were 
used,  especially  in  view  of  the  fact  that  the  liability  is  purely 
statutory. 

Passing,  without  specific  mention,  a  number  of  minor  a»- 
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signments  of  error  which  are  not  considered  as  well  taken, 
we  come  to  the  question  whether  the  findings  of  the  jury 
to  the  eflfect  that  the  deceased  was  not  guilty  of  contrib- 
utory negligence,  and  was  not  intoxicated  so  as  to  inca- 
pacitate him  from  exercising  ordinary  care,  are  sustained 
by  the  evidence.  The  principal  litigated  question  of  fact 
in  the  case  was  whether  the  deceased  was  intoxicated  at 
the  time  of  the  accident.  Upon  this  issue  the  plaintiff  pro- 
duced several  witnesses  who  saw  the  deceased  while  he 
was  in  Antigo,  between  three  and  four  o'clock  in  the  after- 
noon, who  testified  that  he  was,  in  their  judgment,  not  in- 
toxicated ;  and  one  witness,  who  claims  to  have  met  him  on 
his  way  home  and  talked  with  him,  testified  to  the  same 
effect.  Opposed  to  this  testimony,  there  is  uncontradicted 
testimony  that  he  drank  whisky  and  beer  in  several  saloons 
in  Antigo  during  the  afternoon;  and  that  after  leaving 
Antigo  with  his  load,  at  somewheranear  four  o'clock  in  the 
afternoon,  he  stopped  at  a  roadside  saloon,  just  outside  of 
the  city.  The  uncontradicted  evidence  as  to  his  actions  on 
his  way  home,  from  the  time  he  left  the  city  until  his  death, 
is  simply  overwhelming  in  its  tendency  to  prove  maudlin 
intoxication.  The  witnesses  are  all  apparently  disinterested 
and  reputable  citizens,  some  of  them  neighbors  and  friends 
of  the  deceased,  and  their  testimony  is  entirely  consistent 
and  apparently  truthful.  Without  detailing  the  testimony 
given  by  each  witness,  it  is  suflBcient  to  say  that  their  testi- 
mony shows  the  following  facts:  Iletzel  left  Antigo  with 
his  wagon  full  of  feed,  in  bags,  at  some  time  after  four 
o'clock.  Before  he  got  out  of  the  city  his  load  became  dis- 
arranged, and  one  of  the  bags  of  feed  began  to  spill  its  con- 
tents along  the  road.  The  witness  Hopkins  overtook  him, 
stopped  him,  and  helped  him  straighten  up  his  load,  and 
scraped  a  part  of  the  lost  feed  in  a  bag.  Hopkins  then  got 
into,  the  wagon  with  him,  and  rode  to  his  (Hopkins's)  resi- 
dence, a  distance  of  about  sixty  rods.     Hopkins  testified 
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that  the  man  was  intoxicated.  While  Hopkins  and  Iletzel 
were  scraping  up  the  feed,  the  witness  Zahn,  a  farmer  liv- 
ing four  miles  south  of  Antigo  on  the  road  which  Hetzel 
traveled  in  going  home,  came  by  with  his  team  and  lumber 
wagon,  and  stopped.  He  testifies  that  Iletzel  was  drunk, 
not  able  to  hold  himself  straight;  that  he  held  onto  the 
wagon  with  one  hand,  and  picked  up  feed  with  the  other. 
Zahn  further  testifies  that  he  went  along  home,  and  Ilet- 
zel followed.  After  he  reached  home,  and  had  put  up  his 
team,  he  heard  a  man  hollering  in  the  road,  and  got  a 
lantern,  and  went  to  see  what  was  the  matter,  lie  found 
Hetzel  standing  on  the  ground,  holding  onto  his  wagon,  with 
his  team  two  rods  out  of  the  road.  One  line  was  in  his 
hands,  and  the  other  dragging  on  the  ground  and  under  the 
end  of  the  wagon  tongue.  He  wanted  witness  to  help 
straighten  him  up  and  get  him  in  the  road,  which  the  wit- 
ness did.  He  (witness),  had  to  balance  him  into  the  wagon, 
and  before  Hetzel  had  gone  four  or  five  rods  he  was  nearly 
out  of  the  road  again.  He  was  drunk.  Two  ladies,  who 
had  been  at  Zahn's  with  a  horse  and  buggy,  were  also  wit- 
nesses of  this  transaction,  and  were  about  driving  south,  but 
allowed  Hetzel  to  precede  them  on  the  road.  One  of  the 
ladies  testifies  that  he  drove  on  about  a  mile,  to  the  place 
of  one  O'Connor,  where  they  found  him  with  the  horses 
turned  up  to  the  fence,  and  he  said,  "  Boys,  stop  a  little;  " 
but  they  drove  on.  She  further  testifies  that  she.  thought 
the  man  was  vomiting.  The  ladies  drove  back  over  the 
road  soon  after,  and  found  one  of  Hetzel's  bags  of  feed, 
which  had  dropped  from  the  wagon  on  the  road.  O'Connor 
testifies  that  he  heard  a  call  for  help,'and  went  out,  and 
found  a  team  standing  in  the  road,  and  a  man  asked  him  if 
Shroeder  lived  here,  and  he  told  him,  "  No,"  and  he  (O'Con- 
nor) directed  the  man  to  Shroeder's  house,  and  took  the 
horses'  heads,  and  helped  him  get  back  into  the  road,  be- 
cause he  seemed  to  have  difficulty  about  it.     About  two 
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miles  south  of  Zahn's  place  tbe  witness  Barnes  lives,  and  he 
testifies  that  as  Hetzel  came  by  the  team  started  to  turn  in 
and  ran  up  on  the  embankment  on  the  side  of  the  road,  but 
that  Hetzel  hallooed  at  them,  and  they  turned  back,  and 
went  across  on  the  other  side,  and  then  back  into  the  road, 
and  then  started  off  on  a  run.  From  this  point  to  the  place 
of  the  accident  no  one  seems  to  have  seen  him,  but  a  num- 
ber of  witnesses  heard  the  noise  of  his  team  and  wagon,  as 
if  driven  furiously.  A  few  rods  before  reaching  the  log  he 
lost  another  bag  of  feed;  then  his  cap  and  a  mitten.  After 
he  was  thrown  out,  the  horses  proceeded  about  forty-five 
rods,  and  stopped  in  the  fence,  the  bridle  of  one  of  the 
hoi'ses  being  off.  When  Hetzel  was  picked  up,  the  wit- 
nesses almost  unanimously  testify  that  he  smelled  strongly 
of  liquor.  Comment  on  these  uncontradicted  facts  is  un- 
necessary. They  prove  conclusively  that  the  man  was  in 
a  state  of  almost  helpless  intoxication,  and  incapable  of 
exercising  any  care.  Any  other  conclusion  almost  amounts 
to  an  insult  to  the  intelligence,  and  a  verdict  that  he  was 
not  intoxicated,  or  that  he  was  capable  of  exercising  ordi- 
nary care,  should  have  been  set  aside  at  once. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

• 

Cassoday,  C.  J.,  took  no  part. 


Ebebt,  Appellant,  vs.  Langlade  County  and  others,  Ee- 

spondents. 

September  26 ^October  1£,  1900. 

Claim  for  relief  of  transient  poor:  Reimbursement  of  toum  by  county: 
Construction  of  statutes:  Equity:  Suit  by  taxpayer, 

1.  Under  sec.  1512,  Stats.  1898  (providing  for  the  temporary  relief  by 
towns,  cities,  and  villages  of  poor  persons  not  having  a  legal  settle- 
ment therein,  and  making  the  expenses  so  incurred  a  charge 
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against  the  county,  provided  notice  is  given  as  therein  specified), 
the  town,  city,  or  village  is  primarily  liable  for  the  relief,  and  the 
county  is  liable  to  reimburse  it  upon  its  complying  with  the  condi- 
tions precedent  named  in  the  section. 

dL  L.,  a  poor  person  without  means  of  procuring  medical  treatment, 
and  having  no  legal  settlement  in  the  defendant  county,  became 
suddenly  in  need  of  treatment  while  residing  in  one  of  its  townsL 
The  chairman  of  said  town  gave  the  prescribed  notice,  brought  L. 
to  the  county  seat,  and  employed  a  physician  to  render  medical 
treatment  to  L.,  under  an  agreement  that  the  physician  should  file 
his  claim  therefor  with  the  county  clerk,  to  be  paid  by  the  county. 
The  amount  charged  for  the  services  was  reasonable  and  the  claim 
was  audited  by  the  county  board.  Thereupon  plaintiff  brought  an 
action  as  a  taxpayer,  suing  in  behalf  of  himself  and  all  other  per- 
sons similarly  situated,  to  enjoin  the  issuing  of  a  county  order  on 
such  audited  claim.  Heldy  that  the  claimant  had  no  legal  or  equi- 
table demand  enforceable  against  the  county.  The  claim  should 
have  been  presented  to  and  audited  by  the  auditing  board  of  the 
town  and  paid  out  of  the  town  treasury  like  any  other  town  lia- 
bility, and  a  claim  should  then  have  been  presented  by  the  town  to 
the  county  for  reimbursement. 

3.  Although  the  county,  in  such  case,  was  not  legally  liable  for  the  claim, 
yet,  as  it  was  reasonable  in  amount,  and,  if  it  had  taken  its  proper 
course,  would  ultimately  have  reached  the  county  as  a  legal  claim 
and  would  have  been  paid  at  precisely  the  amount  allowed,  a  court 
of  equity  will  not  interfere  at  the  suit  of  a  taxpayer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

Equitable  action  by  a  taxpayer,  suing  in  behalf  of  him- 
self and  all  other  persons  similarly  situated,  to  enjoin  de- 
fendant county  from  issuing  a  county  order  on  an  audited 
bill  for  medical  services  rendered  a  poor  person,  on  the 
ground  that  the  claimant  was  not  entitled  to  recover  his 
claim  of  the  county. 

The  cause  was  tried  by  the  court  and  facts  were  found 
as  follows:  Louis  Leduchi,  a  poor  person  without  means  of 
procuring  medical  treatment,  and  having  no  legal  settle- 
ment in  Langlade  County^  became  suddenly  in  need  of  such 
treatment  while  residing  in  the  town  of  Vilas  in  said  county. 
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The  chairman  of  the  town  of  Vilas,  pursuant  to  sec.  1512^ 
Stats.  1898,  notified  the  county  clerk  of  the  county,  February 
9,  1898,  and  within  ten  days  after  the  condition  of  Leduchi 
became  known  to  him,  that  said  Leduchi  was  sick  and  help- 
less and  wholly  without  means  to  take  care  of  himself  and 
that  he  had  no  legal  settlement  in  said  town  of  Vilas.  Said 
chairman  of  the  town  of  Vilas  conveyed  Leduchi  to  the  city 
of  Antigo  at  the  time  notice  was  served  on  the  county  clerk 
as  aforesaid,  at  which  time  he,  as  chairman  of  the  town  of 
Vilas,  and  the  county  clerk  as  such,  employed  M,  J,  Lower^ 
one  of  the  defendants,  to  render  medical  treatment  to  said 
Leduchi,  and  agreed  that  he  should  file  his  claim  for  services 
with  such  county  clerk,  to  be  paid  by  said  county.  The 
claim  in  question  was  filed  pursuant  to  such  agreement.  The 
amount  charged  for  said  services  is  reasonable.  The  board 
of  supervisors  of  said  county,  prior  to  the  allowance  of  the 
bill  in  question,  allowed  bills  for  board  and  lodging  for  said 
Leduchi  upon  the  ground  of  his  being  a  public  charge. 

Upon  such  facts  the  court  decided,  as  matter  of  law,  that 
Lower^8  claim  was  a  proper  county  charge,  and  that  the  al- 
lowance thereof  by  the  county  board  was  proper  because 
the  county  board  accepted  said  Leduchi  as  a  county  pauper. 
Judgment  was  rendered  accordingly  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Finucane  dk  Con- 
way^  and  oral  argument  by  F.  J.  Finucane, 

For  the  respondents  there  was  a  brief  signed  by  T,  W. 
Hogcm^  attorney  for  Langlade  County  and  Ilayssen^  county 
clerk,  and  Max  Hoffman^  attorney  for  Lower ^  and  oral  argu- 
ment by  Mr,  Hogan, 

Makshall,  J.  There  can  be  no  doubt  but  that  the  town  of 
Vilas  was  primarily  liable  for  the  relief  of  Leduchi  under 
sec.  1512,  Stats.  1898,  and  that  the  county  was  liable  to  re- 
imburse the  town  upon  its  complying  with  the  conditions 
precedent  named  in  such  section,  which  reads  as  follows: 
"  When  any  person  not  having  a  legal  settlement  therein 
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shall  be  taken  sick,  lame  or  otherwise  disabled  in  any  town, 
city  or  village  or  for  any  other  cause  shall  be  in  need  of  re- 
lief as  a  poor  person  and  shall  not  have  money  or  propert}'' 
to  pay  his  board,  maintenance,  attendance  and  medical  aid, 
the  supervisors  or  other  proper  authorities  shall  provide 
such  assistance  to  such  person  as  they  may  deem  just  and 
necessary,  and  if  he  shall  die  they  shall  give  him  a  decent 
burial.  They  shall  make  such  allowance  for  such  board, 
maintenance,  nursing,  medical  aid  and  burial  expenses  as 
they  shall  deem  just  and  order  the  same  to  be  paid  out  of 
the  town,  city  or  village  treasury.  The  expenses  so  incurred 
shall  be  a  charge  against  the  county,  the  account  [of  the 
town]  therefor  shall  bs  audited  by  the  county  board  and 
paid  out  of  the  county  treasury.  .  .  •  It  shall  be  the 
duty  of  the  authorities  within  ten  days  after  such  person  so 
becomes  a  public  charge  in  their  town,  city  or. village  to 
notify  the  county  clerk  of  such  fact,  and  thereupon  the 
county  authorities  may  tiike  charge  of  such  poor  person  and 
remove  him  to  the  county  poor  farm  or  relieve  him  in 
such  other  manner  as  they  may  see  fit."  Now,  while  there 
is  a  finding  that  the  claimant  was  emplo3'ed  to  render  med- 
ical aid  to  Leduchi,  by  the  county  clerk  and  the  chairman 
of  the  board  of  supervisors  of  the  town  of  Vilas  acting  to- 
gether, there  is  no  evidence  to  that  effect,  nor  any  to 
show  that  the  county  clerk  had  authority  to  represent  the 
county  in  such  matters.  The  undisputed  evidence  is  that 
Leduchi  was  a  subject  for  immediate  relief  by  the  town  of 
Vilas  under  sec.  1512;  that  the  chairman  of  the  board  of 
supervisors  of  the  town  employed  the  claimant  to  render 
such  relief;  that  notice  to  the  county  was  given  in  order  to 
render  it  liable  to  reimburse  the  town;  and  that  the  county 
did  not  exercise  its  right  to  take  charge  of  Leduchi  and  re- 
lieve him  independent  of  the  town.  It  follows  that  the 
town  became  the  debtor  of  the  claimant;  that  he  did  not 
have  any  legal  or  equitable  demand  enforceable  against  the 
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county,  and  that  it  had  no  legal  right  to  allow  or  pay  his 
claim.  The  claim  should  have  been  presented  to  and  audited 
by  the  auditing  board  of  the  town  of  Vilas  and  paid  out  of 
the  town  treasury  like  any  other  town  liability,  and  a  claim 
should  then  have  been  presented  by  the  town  to  Langlade 
County  for  reimbursement. 

Notwithstanding  what  has  been  said,  it  does  not  neces- 
sarily follow  that  plaintiff  could  successfully  appeal  to  a 
court  of  equity  to  enforce  the  legal  right  of  the  county,  and 
performance  of  the  duty  of  its  proper  officers,  to  reject  the 
physician's  claim.  A  taxpayer  can  successfully  invoke  the 
power  of  a  court  of  equity  to  enforce  a  right  of  a  public  cor- 
poration when  there  is  danger  that  such  corporation  will 
otherwise  suffer  some  substantial  injury  which  to  some  ex- 
tent will  affect  the  taxpayer.  The  power  of  taxpayers,  in 
such  an  emergency,  to  set  judicial  machinery  in  motion,  is 
a  very  valuable  right,  but  it  must  be  kept  within  those  rea- 
sonable limits  which  govern  the  administration  of  justice  in 
courts  of  equity.  The  wrong  existing  or  threatened  must 
be  one  that  will  or  may,  if  not  properly  met,  cause  some 
substantial  loss  to  the  corporation,  else  there  is  no  warrant 
for  calling  the  equity  power  of  the  court  into  activity. 

Applying  the  foregoing  to  the  facts  of  this  case,  it  is  clear 
that  the  judgment  appealed  from  is  right.  Tfo  equity  was 
shown  by  the  evidence,  entitling  plaintiff  to  maintain  the 
action.  While  it  is  true  that  the  claim  of  the  physician  for 
attending  Leduchi  was  an  indebtedness  of  the  town  of  Vilas 
primarily,  the  county  was  ultimately  liable  therefor.  The 
claim  appears  to  have  been  reasonable  in  amount.  It  would, 
if  it  had  taken  its  proper  course,  ultimately  have  reached 
the  county  as  a  legal  claim  and  been  paid  precisely  at  the 
same  amount  as  that  allowed  by  the  county,  direct  to  the 
physician. 

The  result  of  this  case  by  no  means  justifies  such  con- 
duct as  the  action  was  designed  to  prevent.     It  was  clearly 
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wrong.  The  statutes  should  be  strictly  followed  at  every 
step  in  incurring  public  liabilities  and  in  the  disbursement 
of  public  moneys;  but  equity  will  not  lend  its  aid  to  prevent 
or  remedy  .violations  of  duty  in  that  regard  unless  such  vio- 
lations will  or  may  result  in  some  substantial  loss  to  the 
public  as  a  whole. 
By  the  Court — The  judgment  is  aflSrmed. 

Cassodat,  0.  J.,  took  no  part. 


CoMMEEOIAL  NATIONAL  BaNK   OF  ApPLETON,  "WISCONSIN,  Ap- 
pellant, vs.  Smith,  imp.,  Respondent. 

September  26  —  October  liSj  1900. 

Bills  and  notes:  Indorsement:  Guaranty:  Statute  of  frauds:  New  and 
independent  consideration:  Incidental  benefits. 

1.  Under  subd.  3,  sea  2307,  Stats.  1898,  providing  that  a  special  prom- 
ise to  answer  for  tiie  debt  of  another  shall  be  void  unless  in  writing, 
subscribed  by  the  promisor,  and  expressing  the  consideration,  an  in- 
dorsement on  a  promissory  note,  "I  hereby  guaranty  the  payment 
of  the  within  note,"  signed  by  the  guarantor,  is  void  because  it 
fails  to  express  any  consideration.  Taylor  v,  Pratt,  3  Wis.  674,  and 
Parry  v.  Spikes,  49  Wia  384,  followed. 

'2.  K.  and  S.,  respectively  the  payee  and  guarantor  of  a  note,  were  stock- 
holders in  a  corporation  in  which  R  held  a  controlling  amount  of 
stock.  S.  purchased  some  of  R.*s  stock  on  his  own  accoimt,  and  G., 
the  maker  of  the  note,  purchased  the  remainder,  neither  having 
any  interest  in  the  shares  of  the  other.  In  payment  Q.  gave  the 
note  in  suit,  Indorsed  by  8.,  but  the  indorsement  failed  to  show  any 
consideration.  Held,  that  the  incidental  benefit^  if  any,  which 
might  accrue  to  S.  by  having  R  out,  and  G.  in,  as  a  stockholder  of 
the  corporation,  did  not  amount  to  a  new  and  independent  consider- 
ation passing  between  newly  contracting  parties,  and  independent 
of  the  original  contract,  so  as  to  take  the  guaranty  out  of  the 
statute  of  frauds  (subd.  2,  sec  2307,  Stats.  1898). 
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Appeal  from  a  judgment  of  the  circuit  court  for  Outaga- 
mie county:  John  Goodland,  Circuit  Judge.     Affirmed, 

This  action  was  brought  to  recover  on  a  promissory  note 
for  $1,000  executed  by  the  defendant  Goodrick  to  one  Row- 
ell,  and  by  him  sold  to  the  plaintiff.  The  defendant  Smith 
was  made  a  party,  as  haying  signed  a  guaranty  on  the  back 
of  the  note,  as  follows:  "  I  hereby  guaranty  the  payment  of 
the  within  note.  A,  L,  Smiths  Goodrick  defaulted.  Smith 
answered  in  abatement  that  Howell  was  a  joint  owner  of 
the  note  with  plaintiff,  and  asked  that  he  be  made  a  party. 
He  admitted  signing  the  guaranty  as  alleged,  but  set  forth 
that  it  was  a  special  promise  to  answer  for  the  debt  of 
another.  A  jury  was  waived.  On  the  trial  the  defendant 
Smith  objexsted  to  any  evidence  under  the  complaint,  on 
the  ground  that  it  failed  to  state  a  cause  of  action.  The 
objection  was  overruled.  After  some  evidence  had  been 
taken,  the  plaintiff  asked  leave  to  file  an  amended  complaint, 
to  which  the  defendant  entered  a  similar  objection.  After 
argument  the  court  sustained  the  objection  and  granted  judg- 
ment for  the  defendant.  The  amended  complaint,  after  set- 
ting out  the  execution  and  delivery  of  the  note  with  the 
guaranty,  alleged,  in  substance,  that  the  omission  to  state  a 
consideration  in  the  guaranty  was  an  oversight,  and  that 
Smith  did  in  fact  receive  a  valuable  consideration  for  the  ex- 
ecution of  said  guaranty,  which  is  claimed  to  rest  upon  the 
following  facts:  Smith  and  Rowell  were  stockholders  in  a 
corporation,  the  latter  owning  a  controlling  interest  and 
dictating  its  policy,  which  was  not  satisfactory  to  Smith, 
4  He,  with  the  defendant  Goodrick,  proposed  to  buy  out  Row- 
^ ell's  interest;  he  to  retire,  and  Goodrick  to  take  his  place. 
Rowell  was  to  sell  Smith  170  shares,  and  to  Goodrick  470 
shares,  which  would  give  them  the  control  of  the  corporation. 
Goodrick  was  to  give  five  notes  of  $1,000  each,  and  Rowell 
declined  to  take  said  notes  unless  three  of  them  were  guaran- 
teed by  Smithy  which  he  consented  to,  and  signed  the  guar- 
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anty  on  the  note  in  suit.  There  was  a  further  allegation 
that  Goodrick  made  a  written  pledge  of  his  stock  to  a  trustee 
to  secure  the  payment  of  these  notds.  The  plaintiff  has 
appealed  from  the  judgment  dismissing  the  complaint  as 
against  Smith, 

F?yr  the  appellant  there  were  briefs  by  E.  O.  Jones  and 
J.  C,  Kerwiuy  and  oral  argument  by  Mr,  Kerwin.  They 
contended,  inUi'  alia^  that  the  amended  complaint  stated  a 
good  cause  of  action  against  the  defendant  Smith,  Dyer  v, 
Gibaoriy  16  Wis.  557;  Sears  v,  Loy^  19  Wis.  96;  Shook  v.  Van- 
mAiter^  22  Wis.  532;  Cunningham  v.  Brictson^  101  Wis.  384; 
HaUv.  Wood,  3  Pin.  308;  Ilewett  v.  Currier,  63  Wis.  386; 
Young  v,  French,  35  Wis.  Ill;  Wyman  v,  Goodrich,  26  Wis. 
21;  Houghton  v.  Ely,  26  Wis.  181;  Twohy  M,  Co,  v,  Ryan 
D,  Co.  94  Wis.  319;  Grimmld  v,  Wright,  61  Wis.  195;  Os- 
lom£  V,  Farmers^  L,  cfe  T,  Co,  16  Wis.  35;  Clappv.  Webb,  52 
Wis.  638;  Vogel  v.  Melms,  31  Wis.  306;  Leonard  v,  Vreden- 
herg,  8  Johns.  29;  Mallory  v.  Oillett,  21  N.  Y.  417;  Burr  v. 
Mazer,  2  Pa.  Super.  Ct.  436,  39  Weekly  Notes  Cases,  157; 
Orant  v,  Diebold  S,  cfe  L,  Co,  77  Wis.  72 ;  Morgan  v.  South 
Milwaukee  L,  V,  Co.  97  Wis.  278 ;  Iloile  v,  Bailey,  58  Wis. 
434;  Larson  v.  Cook,  85  Wis.  564;  Putney  v.  Farnham^ 
27  Wis.  187;  Ganger  v.  Pautz,  45  Wis.  449;  Remington  v. 
Palmer,  62  N.  Y.  31;  Cody  v.  Shepard,  12  Wis. '639;  King 
V.  Ritchie,  18  Wis.  554;  Davis  v.  Barron,  13  Wis.  227;  Zw- 
queer  V.  Prosser,  1  Hill,  256;  Gorman  v,  Ketchum^  33  Wis. 
427;  Hough  v.  Gray,  la  Wend.  202. 

Lyman  E,  Barnes,  for  the  respondent. 

Bardeen,  J.  On  its  face  the*  guaranty  was  confessedly 
bad,  under  subd.  2,  sec.  2307,  Stats.  1898,  because  it  failed  to 
express  any  consideration.  It  was  so  held  early  in  the  his- 
tory of  this  state,  and  the  rule  so  announced  has  never  been 
departed  from.  Taylor  v.  Pratt,  3  Wis.  674.  In  a  later 
case  (JParry  v.  Sjpikes^  49  Wis.  384)  the  question  was  again 
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reviewed,  and  the  conclusion  in  Taylor  v.  Pratt  was  aflBrraed ; 
the  court  holding  that  a  written  guaranty  upon  a  promis- 
sory note,  though  referring  to  the  note,  and  made  at  the 
time  with  it,  and  constituting  a  ground  of  the  credit  to  the 
maker,  is  void,  by  the  statute  of  frauds,  if  it  fails  to  express 
the  consideration.  These  cases  are  conclusive  against  the 
plaintiff  unless  the  facts  attempted  to  be  set  out  in  the 
amended  complaint  are  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute.  The  plaintiff  bases  its  contention 
upon  Dyer  v.  Crihson^  16  Wis.  557,  and  subsequent  cases, 
wherein  it  is  held  that  the  promise  of  one  person,  though  in 
form  to  answer  for  the  debt  of  another,  if  founded  upon  a 
new  and  sufficient  consideration,  moving  from  the  creditor 
and  promisee  to  the  promisor,  and  beneficial  to  the  latter, 
is  not  within  the  statute  of  frauds,  and  need  not  be  in  writ- 
ing subscribed  by  him  and  expressing  the  consideration. 
The  difficulty  we  find  with  the  plaintiff's  case  is  that,  admit- 
ting all  the  facts  alleged  to  be  true,  they  do  not  bring  this 
case  within  the  rule  above  stated.  Sraith  purchased  some 
of  Kowell's  stock  on  his  own  account.  Goodrick  purchased 
the  remainder  on  his  own  account.  Goodrick  had  no  inter- 
est in  Smithes  stock.  Smith  had  no  interest  in  Good  rick's 
stock.  Kowell  parted  with  nothing,  and  Smith  received 
nothing  to  make  him  Kowell's  debtor.  The  incidental  ben- 
efit, if  any,  which  might  accrue  to  Smith  by  having  Rowell 
out,  and  Goodrick  in,  as  a  stockholder  of  the  corporation, 
will  not  take  the  case  out  of  the'statute.  Clapp  v,  Webb,  52 
Wis.  638.  In  this  case  it  is  said:  "Under  repeated  decis- 
ions of  this  court,  the  alleged  promise  is  within  the  statute 
of  frauds  unless  it  was  founded  upon  a  new  and  independent 
consideration  passing  between  the  newly  contracting  parties, 
and  independent  of  the  original  contract.  .  .  .  We  are 
not  aware  of  the  existence  of  any  rule  of  law  which  author- 
izes the  inference  that,  merely  because  the  promisor  may 

be  incidentally  benefited  by  his  promise,  his  object  in  mak- 
Vou  107—37 
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ing  it,  and  the  consideration  therefor,  is  such  incidental 
benefit."  A  careful  reading  of  the  amended  complaint  fails 
to  disclose  any  fact  or  circumstance  sufficient  to  charge 
Smith  as  a  guarantor,  under  the  rule  of  the  cases  mentioned. 
By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Oassoday,  0.  J.,  took  no  part. 


Missinskie,  Respondent,  ts.  McMurdo,  Appellant. 

September  S6  —  October  IS,  1900. 

Debtor  and  creditor:  Fraudulent  com^eyances:  Sales  of  chattels:  Con- 
sideration: Change  of  possession:  Instructions  to  jury:  Burden  of 
proof:  Special  verdict  \ 

1.  Whether  a  bill  of  sale  was  fraudulent  as  to  creditors  of  the  vendor 

being  at  issue,  it  is  held  upon  the  evidence  that  the  court  should 
have  submitted  to  the  jury  in  the  special  verdict,  in  some  form, 
the  question  whether  a  sufficient  consideration  passed  between  the 
parties  to  the  transaction.  Absence  of  a  finding  upon  that  point 
rendered  the  special  verdict  incompleta 

2.  Under  sea  3310,  Stats.  1898  (providing  that  transfers  of  chattels  shall 

be  presumed  to  be  fraudulent  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and  contin- 
ued change  of  possession),  the  delivery  and  possession  contemplated 
is  not  such  a  technical  delivery  as  would  give  validity,  inter  partes^ 
.  to  a  contract  of  sale,  under  sec.  2808,  but  such  a  delivery  and  change 
of  possession  that  those  familiar  with  the  situation  would  naturally 
draw  the  inference  of  a  change  of  ownership. 
Z,  Thus,  under  said  sea  2310,  it  was  error  to  instruct  the  jury  that  if 
plaintiff,  who  claimed  a  threshing  machine  under  a  bill  of  sale  from 
his  brother,  alleged  to  have  been  made  in  fraud  of  creditors,  hired 
his  brother  to  continue  to  run  the  machine,  and  the  brother  acted 
as  the  servant  or  agent  of  the  plaintiff,  then  the  jury  should  find 
the  "  real  possession  "  was  in  the  plaintiff.  Such  instruction  ia  diar 
metrically  opposed  to  the  statute. 
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4.  Judgment  having  been  rendered  against  plaintiffs  brother,  a  thresh- 
ing machine  in  the  debtor^s  possession  was  seized  on  execution  is^ 
sued  on  such  judgment.  Plaintiff  replevied  the  machine,  claiming 
title  under  a  bill  of  sale  from  his  brother,  but  the  transaction  be- 
tween plaintiff  and  his  brother  had  not  been  accompanied  by  an 
immediate  delivery  of  the  machine,  followed  by  an  actual  and  con- 
tinued change  of  possession.  Hdd  that,  under  sec.  2310,  Stats. 
1898,  the  presumption  of  fraud  as  against  creditors  arose,  and  that 
the  burden  of  proof  rested  on  the  plaintiff  to  remove  that  presump- 
tion. 

<5.  Relationship  between  the  parties  to  a  bill  of  sale,  while  not  neces- 
sarily a  badge  of  fraud,  is  properly  to  be  considered  as  a  circum- 
stance in  deciding  whether  the  transaction  was  in  good  faith  or 
with  a  hidden  purpose  of  defrauding  creditors  of  the  grantor. 

4^  Where  one  of  the  questions  of  a  special  verdict  was  whether  the 
plaintiff  ought  to  have  known  that  the  transactions  whereby  he 
obtained  title  to  the  goods  of  a  debtor  were  for  the  purpose  of  pre- 
venting the  debtor's  creditors  from  or  delaying  them  in  collecting 
their  claims,  a  requested  instruction  to  the  effect  that  a  sale  is  void 
where  the  object  of  the  debtor  is  to  hinder  and  delay,  if  made  to 
one  having  knowledge  of  the  Intent,  and  that  such  knowledge  need 
not  be  actual,  but  will  be  inferred  from  facts  and  circumstances  suf- 
ficient t-o  raise  a  suspicion,  or  put  him  on  inquiry,  informs  the  jury 
of  the  legal  effect  of  their  answer  to  a  portion  of  the  special  verdict, 
and  its  refusal  is  not  error. 

7.  It  is  not  .error  to  refuse  to  instruct  the  jury  that,  if  a  purchaser  of 
chattels  knew  the^seller  was  largely  indebted  and  pressed  by  cred- 
itors, then  it  was  his  duty  to  see  that  the  purchase  price  was  applied 
to  the  seller's  debts;  no  such  duty  rests  on  the  purchaser  unless,  by 
reason  of  other  facts,  he  is  chargeable  with  complicity  in  a  fraud 
which  would  avoid  the  purchase. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outagamie 
<50unty:  John  Goodland,  Circuit  Judge.     Reversed, 

One  Frank  Missinskie,  being  considerably  indebted,  and 
especially  indebted  upon  a  judgment  for  damages  in  favor 
of  one  Shay,  transferred  to  his  brother,  the  plaintiff,  a  well 
driller,  thresher,  and  an  engine  used  for  running  the  same, 
by  written  bill  of  sale,  on  November  24, 1894,  remaining  in 
practical  control  and  operation  thereof  as  agent  tov  Phillip^ 
as  is  now  claimed.    The  consideration  testified  to  by  plaint- 
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iff  and  Frank  was  the  satisfaction  of  an  existing  indebted- 
ness of  $450  owing  plaintiff  by  Frank,  and  the  payment  of 
$600  in  money  at  the  time  of  the  delivery  of  the  bill  of  sale. 
Frank  had  substantially  no  other  property.  The  evidence 
was  conflicting  as  to  the  extent  of  plaintiff's  knowledge  of 
Frank's  condition,  the  application  of  the  $600  by  Frank  to 
certain  of  his  creditors  was  in  dispute,  and  generally  the 
lona  fides  of  both  Frank  and  Phillip  was  controverted  on 
the  trial  of  this  action.  The  defendant,  as  sheriff,  levied  an 
execution  in  favor  of  said  Shay's  judgment  upon  the  thresh- 
ing^ machine  so  transferred,  and  Phillip  brought  replevin. 

The  jury,  by  a  special  verdict,  found  the  following  facts: 
(1)  Plaintiff,  at  the  time  of  the  bill  of  sale,  knew  that  Shay 
had  a  judgment  against  Frank.  (2)  The  bill  of  sale  was  not 
made  for  the  purpose  of  preventing  the  creditors  of  Frank 
Missinskie  from  collecting  any  claims  against  him  or  delay- 
ing collection  thereof.  (3)  Plaintiff  did  not  know  that  Frank 
was  indebted  and  pressed  by  his  creditors.  (4)  Plaintiff 
ought  not  to  have  known  that  the  bill  of  sale  was  made  by 
Frank  for  the  purpose  of  preventing  his  creditors  from  col- 
lecting claims  against  him  or  delaying  the  collection  thereof. 
(5)  Frank  Missinskie  did  not  continue  in  possession  of  the 
property  after  the  same  was  made  and  down  to  the  time  of 
the  levy  by  defendant.  (6)  Frank  did  not  use  and  control 
the  property  for  his  own  benefit  and  profit  after  the  bill  of 
sale  the  same  as  he  did  before. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
possession  of  the  property  and  for  $100  damages  resulting 
from  deprivation  of  the  use  thereof.  The  defendant  ap- 
pealed. 

J.  C,  Kerwin^  for  the  appellant. 

For  the  resi)ondent  there  was  a  brief  signed  by  A.  M. 
Spencevy  and  oral  argument  by  John  BoUenaek. 

Dodge,  J.  The  first  error  assigned  is  the  refusal  of  the 
trial  court  to  submit  questions  requested  by  4;he  defendant 
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as  to  whether  or  not  Frank  was  indebted  to  the  plaintiff  at 
the  time  of  the  bill  of  sale  in  the  sum  of  $450,  and  also 
whether  or  not  $600  was  paid  at  the  time  of  the  execution 
of  the  bill  of  sale.  The  court  failed  to  submit  to  the  jury- 
in  any  way  the  question  whether  any  consideration  passed 
between  the  parties  to  that  transfer!  We  are  satisfied  that 
error  was  thus  committed.  "Without  deciding  whether  the 
exact  questions  requested  by  the  defendant  ought  to  have 
been  answered,  it  is  obvious  that  the  question  of  an  actual 
and  substantial  consideration  was  one  of  the  issuable  facts. 
The  plaintiff,  in  effect,  affirmed  it  by  claiming  ownership 
under  the  bill  of  sale.  The  defendant  in  terms  denied  that 
there  was  any  consideration  therefor. 

It  is  urged  by  the  respondent  that  there  was  no  conflict 
of  testimony  on  this  question.  Suffice  it  to  say  that  while 
both  the  plaintiff  and  his  brother  Frank  testify  categorically 
to  the  existence  and  cancellation  of  the  $450  debt,  and  to 
payment  of  the  $600,  the  cross-examination  threw  both  of 
them  into  conflict  with  probabilities,  and  Frank  into  direct 
conflict  with  a  disinterested  witness,  when  he  attempted  to 
account  for  the  disposition  of  the  moneys  so  paid.  As  has 
often  been  said,  fraud  can  seldom  be  proved  by  direct  evi- 
dence. Its  perpetrators  work  in  the  shadow  and  secretly, 
and,  of  course,  by  their  own  testimony  deny  it.  In  the  mar 
jority  of  cases  it  must  be  ascertained  from  circumstances, 
from  the  manner  of  the  parties,  and  by  inference  from  such 
facts  as  the  opposite  party  can  lay  before  the  jury.  Enough 
of  suspicious  circumstances  surrounded  this  whole  transac- 
tion to  have  justified  the  jury  in  disbelieving  the  testimony 
of  the  interested  parties,  even  as  to  the  existence  of  the  con- 
sideration claimed,  and  the  court  should  have  submitted 
either  the  questions  asked  or  some  other  questions  sufficient 
to  dispose  of  the  controversy  as  to  consideration.  Failure 
so  to  do,  especially  when  his  attention  was  called  to  the 
subject,  was  error.    Absence  of  any  finding  on  the  subject 
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renders  the  verdict  incomplete  and  insufficient  to  support 
judgment  for  plaintiflf.  Bdl  v.  Shafer^  58  Wis.  223;  Dugal 
V,  Chippewa  FaUs^  101  Wis.  533,  537;  Bigelow  v.  Danielsony 
102  Wis.  470;  Baxter  v.  C.  cfe  N.  F.  R.  Co.  104  Wis.  307. 

The  second  assignment  assails  the  instructions  given  with 
reference  to  the  change  of  possession.  They  are  at  some 
length,  and  need  not  be  sot  forth  in  extenso.  The  court  him- 
self decided  and  declared  that  no  actual  physical  change  of 
possession  took  place,  but  nevertheless  submitted  to  the  jury 
the  fifth  and  sixth  interrogatories  of  the  special  verdict,  and 
instructed  them,  in  substance,  that  it  was  not  a  question  of 
actual  physical  possession,  which  was  conceded  to  have  been 
retained  by  Frank  Missinskie,  but  involved  the  question  as 
to  the  "real  possession,"  saying:  "The  explanation  of  it  as 
given  by  the  plaintiff  is  that  he  did  not  want  to  run  the 
machine  himself,  and  that  he  therefore  hired  his  brother  to 
take  charge  of  it  and  run  it  in  that  way.  If  that  is  true,  the 
possession  remained  in  the  plaintiff.  If  you  find  from  the 
testimony  that  Frank  Missinskie  was  working  for  his  brother 
during  this  period  of  time  I  have  mentioned  here,  and  that, 
while  he  was  in  actual  manual  possession  of  the  property, 
yet  he  was  only  acting  as  the  servant  or  agent  of  his  brother, 
then  the  possession  was  in  the  plaintiflf,  and  you  should  an- 
swer the  question,  No;  that  the  possession  was  not,  while  it 
was  actually  and  apparently  in  the  possession  of  Frank,  yet, 
as  I  say,  if  you  find  that  he  was  only  acting  as  the  servant 
and  agent  of  PhiUip^  then  the  legal  possession  was  PhilUp^s^ 
and  you  should  answer  the  question.  No."  This  instruction 
is  diametrically  opposed  to  the  rule  over  and  over  again  laid 
down  by  this  court,  and  indeed  by  substantially  all  courts, 
in  applying  the  requirements  of  sec.  2310,  Stats.  1898,  pro- 
viding that  transfers  shall  be  presumed  fraudulent  "  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession 
of  the  thing  sold."    The  delivery  and  possession  contem- 
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plated  by  this  statute  is  not  that  technical  delivery  which 
gives  validity  inter  partes  to  a  contract  of  sale,  in  compli- 
ance with  sec.  2308,  but  is  such  a  delivery  and  change  of  pos- 
session that  those  familiar  with  the  situation  would  natu- 
rally draw  the  inference  of  a  change  of  ownership.  The 
purpose  of  sec.  2310  is  to  require  that  parties  who  transfer 
property  shall  accompany  the  transfer  by  the  public  indicia 
of  such  change,  and  that  if  such  indicia  are  absent  they  must 
be  prepared  to  establish  the  lona  Jidea  of  the  transaction. 
Manufacturers'  Bank  v.  Rugee^  59  Wis.  221,  226;  Schneider 
V.  Krahy,  97  Wis.  519. 

In  this  connection,  while  not  pointed  out  as  an  error,  and 
therefore  not  ground  of  reversal,  we  think  it  well  to  call  at- 
tention to  the  form  of  the  fifth  question,  which  renders  it 
practically  double  and  misleading  to  the  jury.  The  query 
is  whether  Frank  Missinskie  continued  in  possession  of  the 
property  "  after  the  same  [bill  of  sale]  was  made,  and  down 
to  the  time  of  the  levy  by  defendant'*'*  This  was  a  period  of 
something  over  tliree  years,  and  it  was  apparent  in  evidence 
that  during  the  last  six  or  eight  months  of  this  period  the 
machine  in  question,  the  thresher,  had  not  been  in  use,  and 
therefore  had  been  left  by  Frank  at  the  farm  of  a  neighbor, 
so  that  it  was  not  in  his  manual  possession.  The  jury  might 
well  have  understood  that  they  were  to  answer  this  ques- 
tion, No,  although  the  machine  had  remained  in  Frank's 
possession  after  the  sale,  and  down  to  the  period  when,  by 
reason  of  change  of  seasons,  he  had  stored  it  on  the  farm  of 
another.  If  this  form  of  question  were  used,  it  should  have 
been  carefully  guarded  by  explanation  that  his  possession 
continued  while  the  machine  was  so  stored. 

The  appellant  further  assigns  as  error  under  his  second 
classification  the  instruction  given  with  reference  to  the 
second  question  of  the  special  verdict,  to  the  eflfect  that  as 
to  that  question  and  all  other  questions  ''  the  burden  of  proof 
is  upon  the  defendant.     The  person  who  alleges  fraud  must 
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prove  it.  He  must  prove  it,  too,  by  reasonably  clear  and 
satisfactory  evidence.  So,  as  I  say,  the  burden  of  proof 
rests  upon  the  defendant.  If  you  are  in  doubt  as  to  the 
second  question  or  any  of  these  questions,  you  should  resolve 
the  doubt  in  favor  of  the  negative."  Apart  from  detail 
criticisms  {RindsTcopf  v.  Myersy  87  Wis.  85)  which  might  be 
made  of  this  instruction,  the  whole' general  theory  is  wrong. 
The  court  had  already  declared,  as  above  pointed  out,  that 
there  had  l^een  no  actual  physical  change  of  possession  of 
this  property,  but  had  left  the  jury  to  decide  whether  there 
had  been  or  not.  If  sec.  2310,  Stats.  1898,  had  not  been  com- 
plied with  in  that  respect,  the  burden  of  proof,  certainly  as 
to  the  second  question,  was  upon  the  plaintiff.  That  section 
is  too  clear  to  leave  doubt  or  to  justify  discussion.  If  the 
transfer  is  not  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession, 
the  presumption  of  fraud  as  against  creditors  arises,  and  the 
burden  of  proof  rests  upon  the  transferee  to  remove  that 
presumption,  which  he  can  only  accomplish  by  proving  the 
good  faith  and  honesty  of  the  transaction.  The  whole  scope 
and  theory  of  the  instruction  being  erroneous,  its  details 
may  be  passed  without  comment.  Refusal  of  requested  in- 
structions to  the  converse  of  the  rule  laid  down  bv  the  cir- 
cuit  court  is  also  assigned  as  error,  and  for  the  reasons  above 
stated  must  be  held  such. 

The  third  error  is  assigned  upon  the  refusal  of  the  court 
to  give  to  the  jury  certain  instructions  requested  by  the  de- 
fendant; among  others,  an  instruction  to  the  general  eflfect 
that  relationship,  while  not  necessarily  a  badge  of  fraud, 
was  properly  to  be  considered  as  a  circumstance  in  deciding 
whether  the  transaction  between  the  parties  was  in  good 
faith  or  with  a  hidden  purpose  of  defrauding  creditors  of 
the  grantor.  Inasmuch  as  reversal  must  follow  the  errors 
hereinbefore  pointed  out,  we  need  not  decide  as  to  the  ab- 
solute accuracy  of  the  instructions  requested.     They  are  sub- 
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stantially  an  expression  of  the  rule  of  law  laid  down  by  this 
court  in  Bleiler  v.  Moore^  88  Wis.  438,  and  that  rule  was  a 
proper  one  to  be  given  to  the  jury. 

Further  error  is  assigned  upon  refusal  of  the  court  to  give 
to  the  jury  the  fourteenth  instruction  requested,  to  the  effect 
that  a  sale  is  void  where  the  object  of  the  debtor  is  to  hinder 
and  delay  if  made  to  one  having  knowledge  of  such  intent, 
and  that  such  knowledge  need  not  be  actual,  but  will  be  in- 
ferred from  facts  and  circumstances  sufficient  to  raise  a  sus- 
picion or  put  him  upon  inquiry.  !No  error  was  committed 
in  the  refusal  of  this  instruction,  for  it  is  obnoxious  to  the 
rule  that  it  informs  the  jury  of  the  legal  effect  of  their  an- 
swer to  a  portion  of  the  special^  verdict.  Further  than  this, 
we  observe  that  the  court  gave  the  substance  of  the  instruc- 
tion as  to  constructive  knowledge  or  notice  of  the  grantor's 
intent  in  his  instruction  to  the  jury  with  reference  to  the 
fourth  question.  That  instruction  was,  at  least,  sufficiently 
favorable  to  the  defendant  upon  this  subject,  so  that  whether 
it  may  have  been  sufficiently  guarded  to  protect  the  plaint- 
iff's rights  need  not  be  considered.  Bleiler  v.  Moore,  94  Wis. 
385. 

Again,  error  is  asserted  upon  the  refusal  to  give  the  eight- 
eenth and  nineteenth  instructions  requested,  to  the  eifect 
that  the  indebtedness  from  Frank  to  Phillip  in  the  sum  of 
$450  would  not  make  the  sale  honafide  and  valid,  unless  the 
plaintiff  saw  that  the  $600  cash  was  applied  to  pay  the  cred- 
itors of  Frank  Missinskie;  and  (19)  "  if  you  find  that  Phillip 
Missinskie  knew  when  he  took  the  bill  of  sale  that  Frank 
Missinskie  was  largely  indebted  and  pressed  by  his  credit- 
ors, then  it  was  the  duty  of  Phillip  to  have  the  $600  balance 
of  purchase  price  applied  to  the  payment  of  Frank's  debts 
then  owing  from  Frank  to  his  creditors."  Neither  of  these 
instructions  so  requested  is  so  strictly  accurate  that  error 
could  be  predicated  upon  their  refusal.  Nevertheless  ideas 
are  embodied  therein  which,  in  certain  aspects  of  the  case, 
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should  be  commanicated  to  the  jury  as  bearing  {)erhaps  on 
the  second  question, —  that  as  to  the  intent.  The  authority 
cited  for  the  duty  of  a  purchaser  to  see  to  it  that  the  pur- 
chase price  paid  is  applied  to  the  creditors  of  the  grantor  is. 
Ave7*y  V,  Johann^  27  Wis.  246.  The  duty  was  there  said  ta 
exist  as  to  a  son  who  the  court  found  received  a  conveyance 
from  his  father  as  a  volunteer  purchaser,  and  not  as  a  cred- 
itor seeking  to  collect  his  claim,  and  with  knowledge  that 
the  convevance  was  made  with  intent  to  defraud  the  father's 
creditors.  It  has  often  been  held  that  a  mere  volunteer,  wha 
is  at  liberty  to  purchase  or  not  as  he  sees  fit,  will  not  be  pro- 
tected in  exercising  that  option  in  favor  of  purchase  where 
he  knows  or  should  know  that  the  transferrer's  intent  is 
fraudulent  as  against  his  creditors,  an^  if  he  so  purchases 
he  will  be  held  to  have  so  voluntarily  aided  the  fraudulent 
purpose  of  his  grantor  as  to  participate  therein,  and,  so  par- 
ticipating, can  escape  the  effect  of  that  fraud  in  avoiding 
his  conveyance  only  by  seeing  to  it  that  the  proceeds  which 
he  places  in  the  grantor's  hands  are  honestly  applied  to  sat- 
isfy creditors  from  whom  the  transferred  property  is  with- 
drawn. This  is  the  extent  to  which  the  rule  has  been  carried. 
No  duty  of  seeing  to  the  application  of  proceeds  rests  upon 
the  purchaser,  unless,  by  reason  of  other  facts,  he  is  charge- 
able with  complicity  in  a  fraud  which  would  avoid  his  pur- 
chase. It  is  a  method  of  escape  from  results  which  would 
otherwise  fall  upon  him,  and  not  a  duty  which  the  purchaser 
ordinarily  owes.  Bump,  Fraudulent  Conveyances,  §  189.  It 
will  be  seen  that  this  condition  is  omitted  from  each  of  the 
instructions  in  question,  the  condition  specified  in  the  nine- 
teenth being  merely  that  the  purchaser,  Phillip^  had  knowl- 
edge that  Frank  was  largely  indebted  and  pressed  by  cred- 
itors. Knowledge  of  the  financial  condition  of  the  person 
from  whom  one  purchases  is  not  knowledge  of  the  fraudu- 
lent intent,  though  it  may  be  evidence,  more  or  less  cogent, 
from  which  knowledge  of  that  intent  may  be  inferred,  or  a 
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duty  to  investigate  arise,  so  that  knowledge  will  be  imputed 
in  case  of  failure  to  so  investigate.  The  instruction  as  re- 
quested would  usurp  the  function  of  the  jury,  and  compel 
them  to  treat  as  conclusive  certain  facts  which  are  only  per- 
suasive and  evidentiary.   Bindskopf  v.  Myers^  87  Wis.  84. 

The  final  assignment  of  error  to  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant  cannot  be  sustained. 
The  case  made  by  the  evidence  was  one  about  which  reason- 
able minds  might  well  diflfer,  and  was  therefore  properly  for 
the  jury. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Cassodat,  C.  J.,  took  no  part. 


Adkins,  Appellant,  vs.  Loucks  and  others.  Respondents. 

September  26  —  October  IS,  1900. 

Attachment,  when  lies:  Liability  of  heirs  for  debts  of  ancestor:  Appeal: 
Order,  when  reviewable:  Judgments:  Fraudulent  conveyances:  Par- 
ties: Joinder  of  causes  of  action:  Foreign  gtiardian:  Sale  of  UHird's 
realty  in  Wisconsin:  Limitation  of  actions:  Nonresidents. 

1.  The  proTisional  remedy  for  the  attachment  of  property  under  the 

statutes  of  this  state  is  confined  to  actions  at  law  to  recover  money 
due  from  the  defendant  upon  contract 

2.  An  action  to  enforce  the  statutory  liability  of  heirs  for  the  debts  of 

their  decedent  to  the  extent  of  property  inherited  by  them  from 

him  is  not  an  action  on  contract. 
8.  An  order  vacating  an  attachment  of  property  is  not  reviewable  on 

appeal  from  the  judgment  in  the  action.    It  must  be  reviewed  on 

appeal  from  the  order  setting  aside  the  attachment 
4  Save  eases  where  interlocutory  judgments  are  allowable  under  the 

special  provision  in  sec.  2883,  Stats.  1898,  but  one  final  judgment  is 

permissible  in  any  action.  In  that  the  rights  of  all  the  parties  must 

be  adjudicated. 
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6,  If  a  person  convey  property  in  fraud  of  others  who  are  entitled  to 
resort  to  it  for  the  collection  of  their  claims,  and  the  vendee  retain 
part  of  the  consideration  and  part  of  it  be  paid  to  and  retained  by 
a  third  person  as  trustee  for  the  vendor,  and  both  be  guilty  partici- 
pants in  the  fraud,  all  are  proper  paities  defendant  in  an  action  to 
enforce  the  right  of  such  person  to  a  satisfaction  of  his  debt  out  of 
the  property  conveyed. 

6.  The  test  of  whether  more  than  one  cause  of  action  is  stated  in  a  com- 

plaint is  whether  more  than  one  principal  subject  of  action  or  pri- 
mary right  is  presented  by  the  pleading  for  adjudication. 

7.  In  an  action  to  enforce  the  right  of  a  creditor  to  payment  of  his 

claim  against  the  estate  of  a  deceased  person  out  of  the  property  of 
such  person  in  the  hands  of  his  heirs  under  sec.  3274,  Stats.  1898,  a 
fraudulent  vendee  of  such  property  is  a  proper  defendant,  and  like- 
wise is  a  third  person  who  participated  in  the  fraud  and  is  in  pos- 
session of  the  fruits  thereof  for  the  vendor. 

8.  In  the  circumstances  last  above  stated,  the  only  primary  right  for 

adjudication  is  the  right  of  the  plaintiff  to  payment  of  his  claim 
out  of  the  specific  property.  The  other  matters  are  incidental  and 
germane  to  such  primary  right.  They  do  not  constitute  another 
or  other  causes  of  action. 

9.  If  a  person,  possessed  of  property  as  heir  of  another,  sell  the  same 

with  intent  to  prevent  the  creditors  of  the  estat-e  of  his  decedent 
from  resorting  thereto  for  the  payment  of  his  claim  under  sea  8274, 
Stat&  1898,  and  the  vendee  participate  in  such  purpose,  the  sale  is  not 
protected  by  sec.  8285,  but  is  voidable  under  sec.  2320. 

10.  A  foreign  guardian  has  no  greater  authority  over  the  estate  of  his 

ward  in  this  state,  after  filing  a  certified  copy  of  his  appointment 
in  the  probate  court,  than  a  general  guardian  appointed  by  a  court 
in  this  state.  He  cannot  sell  the  real  estate  of  his  ward  here  situ- 
ated under  his  general  authority,  but  must  obtain  special  author- 
ization therefor  as  provided  by  law  in  case  of  other  guardians,  and 
a  sale  otherwise  made  will  not  affect  the  title  attempted  to  be 
transferred. 

11.  If  when  a  cause  of  action  accrues  in  favor  of  a  resident  of  this  state 

against  a  nonresident  thereof,  the  latter  be  out  of  the  state,  the 
statute  of  limitations  upon  the  enforcement  of  such  cause  of  ac- 
tion here  will  not  run  against  the  former  while  the  latter  remains 
so  absent. 
[Syllabus  by  Marshall,  J.] 

Appeals  from  judgments  of  the  circuit  court  for  Outar 
gamie  county:  John  Goodland,  Circuit  Judge.    Reversed, 
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Action  to  enforce  the  liability  of  heirs  under  sec.  3274, 
Stats.  1898.  The  action  was  commenced  May  25,  1897, 
against  DoUy  M,^  Martha  J/.,  WUliam  11,^  and  Myrtle 
Loucks^  minor  heirs,  and  Wallace  Kj  Stepheyi  P.,  and  Kate 
Rose  Loucks^  adult  heirs,  of  Phineas  Loucks,  deceased.  The 
complaint  set  forth  in  substance  the  following  facts:  April 
1,  1874,  Phineas  Loucks  made  a  promissory  note  and  deliv- 
ered it  to  plaintiff,  promising  to  pay  plaintiff  or  bearer 
$338.71  one  day  after  date  with  interest  at  the  rate  of  ten 
per  cent,  per  annum.  April  4,  1876,  he  paid  $63.33,  May 
22,  1877,  $300,  and  October  28,  1890,  $50.  There  is  due 
the  principal  of  the  note  and  interest  from  its  date  at  the 
rate  mentioned  therein,  less  the  payments  acknowledged. 
Phineas  Loucks  removed  to  California  in  1877,  and  there- 
after remained  absent  from  this  state  till  he  died  in  1891. 
He  left  no  heirs  except  the  defendants,  his  children,  to  whom 
his  property  in  this  state  descended  at  his  death.  He  then 
owned,  in  Outagamie  county,  this  state,  an  undivided  one- 
half  interest  or  more  in  the  N.  E.  i  of  the  S.  E.  i  of  section 
18,  town  32,  range  18  E.,  worth  about  $600.  He  left  no 
other  property  in  this  state.  No  administration  has  been 
granted  in  this  state.  There  are  no  means  by  which  plaint- 
iff can  collect  his  claim  except  by  resorting  to  the  land  afore- 
said and  the  statutory  liability  of  the  heirs  under  sec.  3274, 
Stats.  1898.  Judgment  was  asked  for,  making  plaintiff's 
claim  a  lien  upon  the  land. 

On  an  affidavit  stating  the  same  facts  as  those  above  set 
forth,  and  containing  no  allegation  of  indebtedness  of  the 
defendants  to  plaintiff,  a  writ  of  attachment  was  sued  out, 
under  which  the  interests  of  defendants  in  the  land  men- 
tioned were  seized.  January  5,  1898,  defendant  answered, 
pleading  the  six-years  statute  of  limitations,  and  putting  in 
issue  substantially  all  the  allegations  of  the  complaint  ex- 
cept that  in  regard  to  Loucks^s  removal  to  California  and 
his  death  in  1891,  his  leaving  the  land  in  Wisconsin,  its  de- 
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scent  to  defendants  as  his  heirs,  and  that  he  left  no  other 
property  in  this  state.  The  writ  of  attachment  was  set  aside 
as  unauthorized  by  law  and  unsupported  by  proper  affidavit. 
July  22,  1897,  defendants  were  permitted  to  serve  a  sup- 
plemental answer  to  the  effect  that  subsequent  to  the  com- 
mencement of  the  action  and  before  the  filing  of  any  notice 
thereof,  they  alienated  the  land  mentioned  for  value  and  in 
good  faith  to  Louis  Jacqtiot^  who  was  a  honajid^  purchaser 
thereof.  Thereafter  plaintiff  was  permitted  to  file  a  supple- 
mental complaint  and  to  bring  in,  as  defendants,  Ilumphrey 
Pierce^  the  guardian  ad  litem  of  the  minor  defendants  and 
attorney  for  the  defendants,  Ij)uiB  Jacquot^  the  alleged  pur- 
chaser of  the  land,  and  John  Ilurst,  The  supplemental  com- 
plaint charged,  in  effect,  in  addition  to  the  allegations 
contained  in  the  original  complaint,  that  the  heirs  of  Phineas 
Loucks  in  bad  faith  attempted  to  convey  their  interests  in 
the  land  to  Jncquot  and  that  he  convej^ed  the  interest  he 
therebv  obtained  to  defendant  Ilurst;  that  the  entire  con- 
sideration  for  the  land,  which  was  to  move  to  the  heirs,  had 
not  been  paid;  that  such  part  as  had  been  paid  was  in  the 
possession  of  defendant  Pierce;  that  each  and  all  of  the 
parties  had  knowledge  of  and  participated  in  the  purpose  of 
divesting  said  heirs  of  the  title  to  the  property,  and  that 
such  purpose  was  to  place  the  land  and  the  proceeds  thereof 
beyond  the  reach  of  plaintiff  and  prevent  the  collection  of 
his  claim.  It  was  further  charged  that  the  validity  of  the 
title  of  Hursty  as  to  the  interest  in  the  land  which  he  claimed 
to  have  obtained  through  JcLcquot^  was  dependent  upon 
whether  a  foreign  guardian,  without  any  authorization  from 
a  court  of  this  state,  can  by  his  deed  pass  title  to  real  estate 
of  his  ward  there  situated.  The  pleading  set  out  in  detail 
the  history  of  the  formation  of  the  scheme  of  conveying  the 
land  to  Jacquoty  and  his  conveying  the  same  to  Ilurst^  and 
alleged  with  particularity  that  the  purpose  thereof  was  to 
defraud  plaintiff,  and  that  such  purpose  was  participated  in 
hj  each  and  all  of  the  added  defendants. 
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Defendant  Pierce  interposed  a  general  demurrer  to  the 
complaint,  and  also  demurred  upon  the  ground  that  several 
causes  of  action  were  improperly  united.  Defendants  Hurat 
and  Jacquot  joined  in  a  like  demurrer.  The  demurrers  were 
sustained.  A  judgment  was  rendered  dismissing  the  com- 
plaint as  to  Pierce^  with  costs  in  his  favor,  and  a  like  judg- 
ment was  rendered  in  favor  of  defendants  Ilarst  and  Jacquot 

The  allegations  of  the  complaint,  aside  from  the  new  mat- 
ter brought  in  in  relation  to  the  alienation  of  the  property 
to  Jdcquoty  were  established  by  the  evidence.  Plaintiff  ob- 
jected to  evidence  offered  by  defendants  as  to  the  hona  fides 
of  the  alienation  of  the  property  to  Ja<^<juot  because  the  ac- 
tion had  been  dismissed  as  to  him,  leaving  no  issue  as  to 
the  good  faith  of  the  alienation  that  could  be  effectually 
tried.  The  objection  was  overruled.  Evidence  was  given 
that  a  fair  consideration  for  the  land  was  paid  by  Jacquot, 
Plaintiff  did  not  offer  any  evidence  on  the  issues  presented 
by  the  supplemental  complaint. 

The  findings  were  as  follows: 

The  allegations  of  the  complaint,  independent  of  the  new 
matter  brought  in  by  supplemental  complaint,  are  true. 

January  24,  1898,  the  adult  heirs,  in  good  faith  and  for 
value,  alienated  their  interest  in  the  real  estate  sought  to 
be  charged,  to  Louis  Jacquot, 

W,  H.  Hurst  was  appointed  general  guardian  of  the  minor 
defendants  by  a  court  of  competent  jurisdiction  in  California, 
and  was  authorized  by  such  court  to  sell  the  interest  of  such 
minors  in  the  land  in  question.  He  made  a  sale  thereof  to 
Ja/iquot  pursuant  to  such  authority  and  conveyed  the  prop- 
erty accordingly,  the  same  being  made  in  good  faith  and 
for  a  fair  consideration. 

This  action  was  commenced  more  than  six  years  after  the 
cause  of  action  accrued. 

Notice  of  the  pendency  of  the  action  was  duly  filed  April 
26, 1898. 
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Upon  such  findings  the  court  decided  that  plaintiff  was 
guilty  of  laches  to  the  prejudice  of  defendants,  and  that 
they  were  entitled  to  judgment  dismissing  the  complaint 
with  costs. 

Separate  appeals  were  taken  by  plaintiff  from  the  judg- 
ments. 

JoKn  BoUenseky  for  the  appellant. 

For  the  respondents  there  was  a  brief  signed  Humplirexf 
Pier'ie^  attorney  for  defendants  Loucks^  and  Henry  D,  Ryarty 
attorney  for  defendants  Iluraty  Jacquot^  and  Pierce^  and 
oral  argument  by  Mr,  Pierce, 

Maeshall,  J.  The  attachment  was  properly  discharged. 
The  provisional  remedy  for  the  seizure  of  the  defendant's 
property  prior  to  a  judgment  against  him  is  confined  to 
cases  where  the  cause  of  action  sought  to  be  enforced  is 
for  a  debt  due  from  the  defendant  on  contract.  The  cause 
of  action  here  is  for  the  recovery  of  a  debt  due  from  the 
deceased,  Phineas  Loucks,  primarily  out  of  property  which 
his  heirs  inherited.  They  are  not  liable  in  excess  of  such 
property,  or  liable  at  all  upon  contract.  Moreover,  this 
is  an  equitable  action  requiring  an  accounting,  and  an  at- 
tachment is  not  allowable  in  such  an  action.  Further,  an 
order  granting  or  refusing  a  provisional  remedy  must  be 
reviewed,  if  at  all,  on  direct  appeal  from  the  order.  It  does 
not  affect  the  merits  of  the  action,  nor  the  judgment,  so  as 
to  render  it  reviewable  under  sec.  3070,  Stats.  1898.  While 
an  attachment  must  have  an  action  pending  to  support  it^ 
the  two  are  distinct  remedies,  and  if  the  former  bo  vacated 
or  otherwise  disposed  of  before  being  involved  in  the  final 
relief  granted,  the  review  on  appeal  must  be  confined  to  the 
special  right  of  appeal  given  by  subd.  3,  sec.  3069,  Stats.  1898. 
Any  other  right  of  appeal  in  such  circumstances  is  obviously 
valueless.  If  a  writ  of  attachment  is  set  aside,  the  attach- 
ment plaintiff,  if  he  deem  himself  aggrieved,  should  proceed 
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promptly  to  appeal  under  sec.  3069,  Stats.  1898,  and  take  the 
proper  proceedings  tp  continue  the  attachment  in  the  mean- 
time.    Drake,  Attachment,  §  428a. 

The  judgment  in  favor  of  respondent  Pierce  and  that  in 
favor  of  respondents  Hurst  and  Jacqxiot  are  irregular  and 
wholly  unauthorized.  Defendants  in  an  action  can  have 
but  one  final  judgment,  though  that  may  award  them  sev- 
eral relief  against  the  plaintiff,  or  between  themselves,  with 
this  exception:  in  an  action  incidentally  involving  an  ac- 
counting or  some  particular  issue  of  fact  or  condition  requi- 
site to  a  full  determination  of  the  rights  of  the  parties,  where 
there  is  a  finding  which,  notwithstanding  such  circumstance, 
substantially  disposes  of  the  controversy  between  the  par- 
ties, an  interlocutory  judgment  may  be  rendered.  Sec.  2883, 
Stat.  1898.  The  rendition  of  a  judgment  in  advance  of  the 
final  disposition  of  the  case,  as  was  done  here,  has  been 
manv  times  condemned.  Sellers  v.  Union  L,  Co,  36  Wis. 
398;  Scott  v.  Heese,  38  Wis.  636;  Gaffe  v.  Allen,  84  Wis.  323, 
330.  The  Code  only  authorizes  a  judgment,  finally  ^dispos- 
ing of  the  rights  of  all  the  parties,  with  the  exception  hereto- 
fore referred  to.  An  action  may  properly  be  dismissed  as 
to  a  defendant,  but  whatever  relief  he  obtains  in  the  nature 
of  a  final  judgment  must  be  embodied  in  the  judgment  ren- 
dered, which  finally  closes  up  the  entire  controversy  pre- 
sented to  the  court  for  adjudication  by  the  pleadings.'  By 
reference  to  the  cases  cited,  it  will  be  seen  that  the  law  has 
been  settled  so  long,  as  indicated,  that  there  is  littte  need 
for  any  one  to  go  astray. 

The  judgment  in  favor  of  Pierce  and  that  in  favor  of 
Hurst  and  Jacquot  being  out  of  the  way,  we  reach  the  ques- 
tion of  whether  the  demurrers  were  properly  sustained.  We 
are  not  definitely  informed  by  anything  in  the  record,  or 
the  briefs  of  counsel,  or  by  anything  said  on  the  oral  argu- 
ment, what  the  grounds  of  the  court's  decision  were  or  the 

extent  of  it,  whether  it  was  grounded  on  the  theory  that 
Vol.  107  —  38 
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several  causes  of  action  are  improperly  united  in  the  com- 
plaint or  the  theory  that  the  complaint  does  not  state  a 
cause  of  action  against  either  of  the  demurring  defendants, 
or  whether  it  was  grounded  on  both  theories. 

There  is  certainly  but  one  cause  of  action  stated  in  the 
complaint.  The  sole  primary  right  presented  for  enforce- 
ment was  that  of  the  plaintiff,  under  sec.  3274,  Stats.  1898, 
and  subsequent  sections,  to  the  value  of  the  real  estate  which 
came  to  the  heirs  of  Phineas  Loucks  by  inheritance,  so  far 
as  necessary  to  satisfy  his  debt.  The  infallible  test,  by  which 
to  determine  whether  a  complaint  states  more  than  one  cause 
of  action,  is,  Does  it  present  more  than  one  subject  of  action 
or  primary  right  for  adjudication?  Gager  v.  Marsden^  101 
Wis.  598.  If  it  stand  that  test,  no  matter  how  many  inci- 
dental matters  may  be  connected  with  the  primary  right, 
rendering  other  parties  than  the  main  defendant  proper  or 
necessary  to  the  litigation  for  a  complete  settlement  of  the 
controversy  as  to  plaintiff,  or  for  the  due  protection  of  their 
rights  as  against  him  or  between  themselves,  there  is  yet 
but  one  cause  of  action,  and  a  demurrer  upon  the  ground  of 
the  improper  joinder  of  causes  of  action  will  not  lie. 

The  sole  subject  of  the  action  stated  in  the  complaint  being 
to  recover  plaintiff's  claim  out  of  the  land  that  descended 
to  the  Loucks  heirs,  the  setting  aside  of  fraudulent  convey- 
ances from  such  heirs  or  their  grantees  to  others,  which 
interfere  with  the  accomplishment  of  that  end,  is  germane 
to  that  subject,  and,  necessarily,  the  claimants  of  the  prop- 
erty under  such  conveyances  are  proper  if  not  necessary 
parties  to  the  litigation.  Without  their  presence  before  the 
court  the  final  judgment  would  be  valueless. 

Again,  since  it  is  the  value  of  land  that  the  action  seeks  to 
reach,  if  Pierce^  Hurst^  and  Jdcquot  conspired  together  with 
the  Loucks  heirs  to  prevent  that  being  accomplished,  and 
either  is  in  possession  of  any  of  the  fruits  of  the  fraud,  he  is 
as  much  a  trustee  thereof  for  the  plaintiff  as  the  holder  of 
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the  legal  title  to  the  land  who  participated  in  th?  fraud.  So 
if  the  land  cannot  be  reach ed^ because  it  has  passed  into  the 
hands  of  a  hona  fide  holder,  but*  the  proceeds  of  the  sale  of 
the  property  are  in  the  Bands  of  a  guilty  participant  in  the 
fraud,  a  trust  is  impressed  thereon  for  the  benefit  of  plaintiff, 
and  the  enforcement  thereof  is  germane  to  the  primary  pur- 
pose of  the  action.  It  follows  that  each  of  the  defendants 
Pierce^  Hurst^  and  Jdcquot  was  properly  brought  into  the 
case,  and  that  the  relief  sought  is  germane  to  the  main  pur- 
pose of  the  litigation. 

It  will  be  readily  seen,  not  only  that  there  is  but  one 
cause  of  action  stated  in  the  complaint,  but  that  it  reaches 
each  of  the  demurring  defendants.  The  Loucks  heirs  had 
no  absolute  right  to  sell  their  interest  in  the  real  estate  as 
against  plaintifiP.  They  were  privileged  to  free  the  property 
from  plaintiff's  right  to  a  specific  lien  thereon,  by  the  alien- 
ation thereof  in  good  faith  prior  to  the  filing  in  the  proper 
office  of  the  notice  of  the  pendency  of  the  action,  and  not 
otherwise.  That  is  governed  by  sec.  3285,  Stats.  1898,  which 
reads  as  follows:  "No  real  estate  descended  to  any  heir  or 
devised  to  anv  devisee,  which  shall  have  been  alienated  in 
good  faith  and  for  value  by  him  before  a  notice  of  the  pend- 
ency of  the  action  was  filed  or,  if  no  such  notice  be  filed, 
before  the  final  judgment  is  docketed  in  the  county,  shall 
be  liable  to  execution  on  any  such  judgment  or  any  way  af- 
fected thereby."  That  is,  prior  to  the  filing  of  a  notice  of 
lisjpendenSy  as  indicated  in  the  section,  the  Loucks  heirs  had 
the  same  right  to  part  with  their  title  to  the  real  estate  as 
their  ancestor  would  have  had  if  living.  If  they  parted  with 
such  title  under  such  circumstances  as  to  taint  the  transaction 
with  fraud  and  render  it  voidable  on  that  account  under 
sec.  2320,  Stats.  1898,  then  their  conveyance  or  conveyances 
were  void  at  the  election  of  plaintiff.  But,  necessarily,  such 
-election  could  not  be  made  effectual  to  avoid  the  transfers 
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without  the  fraudulent  vendee  or  vendees  being  brought 
into  the  litigation.  So  the  complaint  is  not  only  free  from 
the  infirmity  charged,  of  improperly  uniting  two  causes  of 
action,  but  the  general  demurrer  thereto  was  not  well  taken^ 
"We  now  come  to  this  question :  "  Did  the  effort  of  the 
Loucks  heirs  to  divest  themselves  of  title  to  the  property  ac« 
complish  their  purpose?  As  to  the  adult  heirs  the  answer 
must  be  in  the  affirmative.  The  title  passed  to  the  grantee. 
Whether  a  voidable  title  passed  or  not  depends  upon  whether 
the  allegations  in  the  supplemental  complaint,  to  the  effect 
that  the  transfer  was  not  made  in  good  faith,  are  true.  The 
mere  fact  that  this  action  was  pending  when  the  transfers, 
were  made  is  not  sufficient  to  impeach  the  transaction  for 
fraud.  To  accomplish  that,  it  must  be  shown  that  there  was 
an  intent  on  the  part  of  the  vendors  of  the  property,  partici- 
pated in  by  the  vendees,  to  hinder,  delay,  or  defraud  the 
plaintiff.  If  the  purpose  was  to  turn  the  property  into  money 
and  remove  it  from  the  state,  and  therebv  create  such  a  con- 
dition  as  to  prevent  plaintiff  from  collecting  his  claim,  then 
the  transaction  is  evidently  tainted  with  bad  faith  within 
the  meaning  of  the  statute. 

.  As  to  the  minor  heirs,  the  question  of  whether  their  in- 
terest in  the  property  passed  to  Jacquot  b}^  their  guardian^a 
deed,  depends  upon  whether  a  foreign  guardian  can  pass 
the  title  to  lands  of  his  ward  situated  in  this  state  without 
first  obtaining  authority  so  to  do  from  the  courts  here.  That 
must  be  answered  in  the  negative.  It  seems  that  the  learned 
circuit  court  decided  to  the  contrary  on  the  authority  of  the 
note  to  §  804  of  Gary's  Probate  Law  (2d  ed.).  The  text  is 
as  follows:  "A  domiciliary  foreign  guardian  of  a  nonresi- 
dent ward  who  has  no  guardian  appointed  in  Wisconsin, 
upon  filing  his  original  appointment  or  a  duly  authenticated 
copy  in  any  county  court  of  Wisconsin,  is  invested  with  all 
the  powers  and  rights  in  relation  to  the  ward's  property  in 
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'Wisconsin  of  a  guardian  duly  appointed  in  the  state,"  citing 
sec.  4281,  Stats.  1898.  Such  text  states  the  power  conferred  by 
the  section  with  substantial  accuracy.  The  language  is  some- 
what inaccurate  in  confining  the  section  to  "  domiciliary  for- 
eignguardian^?'^  Ko  such  idea  is  found  in  the  section.  It  refers 
to  foreign  guardians  generally,  regardless  of  where  domi- 
ciled. The  note  referred  to  is  as  follows:  "This  extraordi- 
nary statute  gives  the  absolute  control  of  a  nonresident's 
propertj^  in  the  state,  without  the  supervisory  control  of  any 
court  of  the  state,  to  the  guardian."  If  that  means  that  the 
section  vests  in  the  foreign  guardian  the  right  to  sell  his 
ward's  real  estate  without  permission  of  or  supervision  by 
the  state  court,  or  otherwise  dispose  of  the  proceeds  of  a  sale 
of  such  property,  nothing  could  be  further  from  the  truth. 
The  text  writer,  in  preparing  his  note,  may  not  have  in- 
tended that  such  an  interpretation  should  be  put  upon  it  as 
the  one  adopted  by  the  circuit  judge  in  this  case,  though  it 
would  easily  bear  such  interpretation.  Perhaps  it  should  be 
stated  stronger,  like  this, —  that  the  language  will  hardly^ 
bear  any  other  interpretation.  It  is  unfortunate  that  such 
an  erroneous  view  of  the  statute  (we  cannot  call  it  construe^ 
tion,  because  the  statute  is  too  plain  to  admit  of  interpreta- 
tion or  construction)  should  have  found  a  place  in  a  text-book 
so  frequently  resorted  to  as  Gary's  Probate  Law,  especially 
by  young  practitioners.  Sec.  4281  gives  to  foreign  guard- 
ians, under  the  conditions  stated  therein,  the  same  power 
to  sell  the  real  property  of  their  wards  situated  in  this  state 
as  guardians  appointed  by  the  state  court  possess.  The  lat- 
ter, merely  under  their  general  powers,  cannot  sell  or  con- 
vey their  ward's  real  estate.  They  can  only  do  so  by  pro- 
curing special  authority  for  that  purpose  from  the  court,  as 
provided  in  ch.  151,  Stats.  1898.  No  such  authority  was  ob- 
tained by  the  guardian  of  the  minor  defendants,  hence  his 
attempt  to  dispose  of  their  property  did  not  affect  the  title 
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thereto.  It  remained  in  such  minors  after  such  attempt  the 
same  as  before. 

The  court  decided  as  a  matter  of  law  that  appellant's 
claim  was  barred  by  laches.  We  cannot  discover  any  find- 
ing of  fact  to  support  that  view.  There  is  no  finding  of 
fact  touching  the  subject  of  laches.  There  is  a  finding  that 
plaintiff's  cause  of  action  was  more  than  six  years  old  before 
this  action  was  commenced,  but  that  was  made,  obviously, 
because  of  the  plea  of  the  statute  of  limitations.  It  does  not 
touch  the  subject  of  limitation  by  mere  laches  in  the  absence 
of  a  finding,  and  evidence  to  support  it,  that  the  appellant 
had  knowledge  of  his  rights,  or  reasonable  means  of  know- 
ing thereof,  and  that  in  such  situation  he  unnecessarily  de- 
layed the  enforcement  of  his  claim  against  the  property  of 
the  Loucks  heirs,  to  their  prejudice.  There  is  no  reason  for 
saying  that  he  was  barred  by  laches.  The  evidence  shows 
that  up  to  the  time  this  action  was  commenced,  it  was  not 
known,  except  by  circumstances,  that  Phineas  Loucks  was 
dead.  He  disappeared  in  1891,  since  which  time  no  one 
had  seen  or  heard  from  him.  Appellant  resided  at  a  great 
distance  from  where  Phineas  Loucks  resided  and  where  he 
disappeared.  He  commenced  this  action  very  soon  after 
the  death  of  Loucks  could  be  established  by  the  legal  pre- 
sumption arising  from  the  circumstance  of  his  disappearance 
and  that  no  one  had  seen  or  heard  from  him.  Before  such 
an  important  conclusion  of  law  should  have  been  made  as 
that  the  plaintiff  was  barred  by  laches  from  the  prosecution 
of  his  claim,  some  finding  of  fact  should  have  been  made  to 
base  it  on.  It  seems  that  the  conclusion  is  clearlv  erro- 
neous. 

The  plea  of  the  statute  of  limitations  upon  the  enforce- 
ment by  action  of  a  liability  created  by  law,  cannot  avail 
the  defendants,  because  the  heirs  were  out  of  the  state  when 
the  plaintiff's  cause  of  action  arose,  and  so  continued.    That 
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prevented  the  limitation  statute  from  running  in  their  favor. 
Sec.  4231,  Stats.  1898. 

By  the  Court —  The  judgments  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Cassoday,  C.  J.,  took  no  part. 

As  to  participation  by  purchaser  in  fraud  of  vendor  which  will  in- 
yalidate  transfer  for  good  consideration  as  against  vendor's  creditors, 
see  note  to  Kansas  M.  P.  Co,  v.  Sherman  (3  Okla.  204),  in  32  L.  R  A. 
33.—  Rbp. 


Mueller,  Respondent,  vs.  Town  or  Cavour,  Appellant. 

September  26  —  October  12, 1900, 

Taxation:  Towns:  Population:  Statutes:  Construction:  Amendments: 

Limit  on  taxation:  Town  orders:  Interest. 

1.  Sec.  776,  S.  &  R  Ann.  Stats.,  provided  that  the  electors  at  any  an- 
nual town  meeting  should  have  power  to  nxise  money  for  town 
purposes,  subject  to  the  limitation  as  to  the  amount  of  highway 
taxes  provided  in  sec.  1240.  Cli.  293,  Laws  of  1895.  amended  sec.  776 
by  striking  out  the  limitation  referring  to  sec.  1240,  and  inserting 
a  provision  that  the  total  tax  levied  for  any  on^  year  should  not 
exceed  three  per  cent,  of  the  assessed  valuation  of  the  taxable 
property  of  the  town.  Ch.  385,  Laws  of  1H95,  provided  tliat  the 
amount  of  highway  taxes  to  be  assessed  in  any  town  for  any  one 
year  should  remain  as  provided  by  said  sec.  1240.  HeUU  that  the 
limitations  of  sec.  1240  remained  unaffected  by  the  change  in  sec 
776. 

8.  Sec.  1240,  Stats.  1898,  provides  that  the  supervisors  shall  assess  not 
less  than  one  nor  more  than  seven  mills  on  the  dollar  on  the  valu- 
ation of  taxable  property  of  the  town,  for  highway  purposes,  and 
any  additional  amount,  not  exceeding  fifteen  mills  on  tlie  dollar  of 
such  valuation,  which  shall  be  ordered  at  the  next  preceding  an- 
nual town  meeting,  but  that  no  town  containing  a  population  of 
less  than  500  shall  levy  or  collect  in  any  one  year  a  highway  tax 
of  more  than  $1,000,  and  that  no  town  having  two  or  more  con- 
gressional townships  shall  levy  or  collect  a  tax,  exclusive  of  the 
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mill  tax  thereinbefore  authorized,  of  more  than  $2,000  in  any  one 
year.  Heidy  that  a  town  containing  less  than  500  inhabitants  had 
no  power  to  levy  or  collect  a  highway  tax  of  more  than  $1,000  in 
any  one  year,  though  such  town  contained  two  congressional  town- 
ships; and  that  warrants  for  work  done  on  the  highways,  issued 
after  that  sum  had  been  expended,  were  void. 
8.  Town  orders  do  not  bear  interest  unless  the  electors  of  the  town,  by 
vote  taken  pursuant  to  the  authority  of  ch.  325,  Laws  of  1899,  so 
declare. 

Appeal  from  a  judgment  of  the  circuit  court  for  Forest 
county:  John  Goodland,  Circuit  Judge.     Reversed, 

This  is  an  action  upon  176  town  orders.  The  facts  were 
stipulated,  and  were,  in  substance,  as  follows:  On  the  7th 
of  April,  1896,  and  for  some  years  prior  thereto,  the  town 
of  Pelican  Lake,  Forest  county,  was  a  duly  organized  town, 
containing  less  than  500  inhabitants,  and  having  a  territory 
of  more  than  two  congressional  townships.  At  the  annual 
town  meeting  of  said  town  held  April  7,  1890,  the  electors 
voted  a  highway  tax  of  $1,000,  and  in  form  voted  to  au- 
thorize the  town  board  of  supervisors  to  levy  a  tax  for  high- 
way purposes,  in  addition  to  said  $1,000,  of  fifteen  mills 
upon  the  dollar  upon  the  assessed  valuation  of  the  town. 
Thereafter  the  town  board  of  supervisors  in  form  levied  an 
additional  highway  tax  of  nine  mills  upon  the  dollar,  mak- 
ing a  total  sum  of  §4,330  of  highway  taxes  levied  and  col- 
lected in  the  town  for  that  year.  During  that  year  work 
was  done  upon  the  highways,  and  town  orders  issued  there- 
for amounting  in  all  to  84,3'^l-^>^-  Among  the  orders  so 
issued  Avere  a  part  of  the  176  orders  sued  on  in  this  action, 
which  were  duly  assigned  to  the  plaintiff  before  the  com- 
mencement of  this  action.  A  part  of  the  highway  orders 
held  by  plaintiff  and  sued  on  in  this  action  were  issued  for 
-work  done  before  the  sum  of  $1,000  had  been  expended 
upon  the  highway  and  a  part  afterwards.  On' the  26th  day 
of  September,  1896,  the  plaintiff  presented  the  orders  for 
payment  to  the  town  treasurer,  and  payment  was  refused. 


Wis.]  august  TEEM,  1900.  601 

Mueller  vs.  Town  of  Cavour. 

On  the  21st  day  of  April,  1897,  the  town  of  Pelican  Lake 
was  dissolved  by  virtue  of  ch.  278,  Laws  of  1897,  and  the 
town  of  Cavour  was  created,  comprising  most  of  the  terri- 
tory of  the  town  of  Pelican  Lake,  and  succeeding  to  all  of 
the  rights  and  liabilities  of  said  town  of  Pelican  Lake.  On 
the  10th  of  June,  1897,  the  plaintiff  filed  his  claim  in  the 
office  of  the  town  clerk  of  the  town  of  Cavour  for  presenta- 
tion to  the  board  of  audit,  but  ten  of  the  orders  sued  upon 
in  this  action  were  not  included  in  said  claim.  It  was  stip- 
ulated that  all  the  orders  were  valid  except  the  highway 
order§  issued  after  $1,000  had  been  expended  and  those 
which  had  never  been  presented  to  the  board  of  audit. 

Upon  these  facts,  trial  by  jury  was  waived,  and  the  court 
held  that  all  the  orders  were  valid  except  the  ten  orders 
which  had  not  been  presented  to  the  board  of  audit,  and  al- 
lowed interest  to  be  recovered  at  the  legal  rate  from  the 
time  of  such  presentation  to  the  board  of  audit.  From  judg- 
ment in  accordance  with  these  finding's,  the  defendant  town 
appealed. 

For  the  appellant  there  was  a  brief  by  Qreens^  Fairchild^ 
North  (&  Parker,  and  oral  argument  by  J,  li,  North, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  n.  B.  Schwi/n. 

WiNSLow,  J.  The  amount  which  the  town  of  Pelican 
Lake  could  legally  spend  for  highway  purposes  during  the 
year  was  limited  to  the  amount  which  it  could  legally  raise 
for  that  purpose  by  taxation.  Webster  v,  Douglas  Co.  102 
Wis.  181;  sec.  823,  S.  &  B.  Ann.  Stats.  So  the  question 
upon  which  the  case  must  turn  is  whether  the  town  was  au- 
thorizod  to  levy  more  than  $1,000  tax  for  highway  purposes 
in  the  year  1896.  The  claim  of  appellant  is  that  because 
the  town  contained  less  than  500  inhabitants  it  could  only 
raise  a  highway  tax  of  $1,000,  while  the  respondent's  con- 
tention is  that  because  the  town  contained  a  territory  of 
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more  than  two  congressioaal  townships  it  could  raise  by 
taxation  for  highways  $2,000  and  seven  mills  on  the  dollar 
of  its  assessed  valuation  of  property.  The  question  is  one 
of  construction  of  the  various  statutes  bearing  on  the  sub- 
ject, and  these  statutes  will  now  be  examined. 

Prior  to  the  passage  of  ch.  293,  Laws  of  1895,  the  material 
statutory  provisions  on  the  subject  were  as  follows:  Sec.  776, 
S.  &  B.  Ann.  Stats.,  provided,  among  other  things,  that  the 
electors,  at  the  annual  town  meeting,  should  have  power  "  ta 
vote  to  raise  money  for  the  repair  of  roads  and  bridges  or 
either;  for  the  support  of  the  poor  and  for  the  defraying  of 
all  other  proper  charges  and  expanses  of  the  town,  subject, 
however,  to  the  limitation  as  to  the  amount  of  highway 
taxes  provided  in  section  twelve  hundred  and  forty."  Sec. 
1240  of  the  same  statute  provided,  in  substance,  that  the 
supervisors  should  assess  a  poll  tax  for  highway  purposes  on 
every  adult  male  inhabitant,  with  certain  exceptions,  and 
proceeded  as  follows:  "The  residue  of  the  highway  tax,  to 
an  amount  of  not  less  than  one  nor  more  than  seven  mills  on 
the  dollar,  shall  be  assessed  on  the  valuation  of  real  and  per- 
sonal property  in  each  district,  but  the  supervisors  in  the 
several  towns  of  this  state  shall  assess  any  amount  of  high- 
way tax,  additional  to  the  amount  above  authorized,  which 
shall  be  ordered  to  be  assessed  at  the  next  preceding  annual 
town  meeting,  not  exceeding  fifteen  mills  on  the  dollar  of 
such  valuation.  But  no  town  containing  a  population  of  less 
than  500  inhabitants  shall  hereafter  levy  or  collect  in  any 
one  year  a  highway  tax  of  more  than  §1,000,  including  the 
amount  of  money  that  may  be  voted  at  smy  special  or  gen- 
eral town  meeting  and  the  mill  tax  herein  authorized  to  be 
levied  by  the  supervisbrs.  And  no  town  having  two  con- 
gressional townships  or  more,  shall  levy  or  collect  a  tax  ex- 
clusive of  the  mill  tax  hereinbefore  authorized,  for  more 
than  $2,000  in  any  one  year." 

Thus,  it  appears  that  the  limitations  provided  in  sec.  124G 
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were  by  express  words  imported  into  sec.  776,  and,  so  far  as 
applicable,  were  as  much  a  part  of  the  last-named  section  as 
if  written  out  at  length  therein.  One  of  these  limitations 
was  a  sweeping  limitation  that  "  no  town  "  containing  less 
than  500  inhabitants  should  have  power  to  levy  or  collect  a 
highway  tax  of  more  than  $1,000  in  any  one  year. 

While  the  law  stood  thus,  it  is  difficult  to  see  how  it  could 
be  claimed  that  the  §1,000  limitation  did  not  apply  to  every 
town  in  the  state  continuing  less  than  500  inhabitants,  just 
as  its  plain  terms  indicate,  and  regardless  of  the  question  of 
extent  of  territory.  It  is  true  that  there  was  a  subsequent 
limitation  to  the  effect  that  no  town  having  two  or  more 
congressional  townships  should  levy  a  highway  tax  exclusive 
of  the  mill  tax  of  more  than  §2,000  in  any  one  year,  but  this 
was  an  entirely  independent  provision.  It  was  not  in  the 
form  of  a  proviso  or  exception  to  the  previous  limitation.  A 
little  reflection  makes  its  object  manifest.  In  a  town  con- 
taining great  territory,  and  consequently  a  very  large  amount 
of 'assessable  property,  owned  perhaps  by  nonresidents,  but 
also  containing  only  a  few  more  than  500  inhabitants,  a 
highway  tax  of  fifteen  mills  would  raise  an  excessive  amount, 
and  consequently  an  additional  limitation,  not,  however,  so 
drastic  as  the  previous  limitation  upon  towns  of  less  than 
500  inhabitants,  was  necessar}'^,  and  this  additional  or  cumu- 
lative limitation  was  provided  for  such  towns.  This  seems 
clearly  to  be  the  true  meaning  and  intent  of  the  provisions 
above  noted,  and  such  was  practically  the  construction  placed 
apon  them  in  the  case  of  C,  N.  NeUon  Lumher  Co,  v.  Lorairie 
(C.  C),  24  Fed,  Rep.  456.  The  case  of  Sage  v.  Fijidd,  68 
Wis.  546,  is  cited  as  opposed  to  this  construction,  but  the 
question  now  being  considered  was  not  raised  or  decided  in 
tha£  case.  There  was  no  question  there  involved  as  to  the 
powers  of  a  town  containing  less  than  500  inhabitants.  But 
even  conceding  this  to  be  the  proper  construction  of  the 
laws  as  they  stood  prior  to  1895,  it  is  claimed  that  the  $1,000 
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limitation  was,  in  effect,  removed  by  the  passage  of  ch.  293 
of  the  laws  of  that  year.  This  last-named  chapter  amended 
sec.  770,  above  named,  by  striking  out  all  after  the  word 
"  town,"  and  inserting  instead  the  words,  "  provided,  how- 
ever, that  the  total  taxes  levied  in  any  town  in  this  state  for 
any  one  year  for  all  purposes  including  taxes  for  schools 
whether  under  the  district  or  township  system  .  .  .  shall 
not  exceed  three  per  centum  of  the  total  assessed  valuation 
of  such  town.  ,  .  ."  Thus  the  direct  reiteration  of  the 
limitations  in  sec.  1240  was  eliminated  from  sec.  776,  but 
there  was  no  attempt  there  nor  since  to  repeal  or  materially 
change  the  provisions  of  sec.  1240.  The  last-named  section 
was  and  is  the  section  intended  to  govern  the  whole  subject 
of  highway  taxes  in  towns.  It  was  and  is  a  law  directed  to 
this  particular  subject,  and,  under  familiar  principles,  must 
control  general  legislation,  even  in  cases  of  apparent  conflict. 
But  there  was  no  conflict.  The  legislature  evidently  desired 
to  place  a  limitation  upon  the  power  of  taxation  by  a  town 
for  all  purposes,  and  the  natural  place  to  insert  ^  was  mani- 
festly in  the  body  of  sec.  776.  To  place  the  general  limita- 
tion at  the  end  of  the  section  in  addition  to  the  highway 
limitation  would  be  clumsy,  to  say  the  least,  and,  such  last- 
named  limitation  being  specially  provided  elsewhere,  it  was 
deemed  unnecessary  to  retain  it  here.  But,  if  any  further 
argument  were  needed  to  show  that  the  intent  of  the  legis- 
lature was  not  to  repeal  or  affect  the  limitations  of  sec.  1240, 
it  would  be  found  in  ch.  385,  Laws  of  1895,  approved  on  the 
same  day  as  ch.  293,  in  which  it  is  enacted,  that  "  the  amount 
of  highway  taxes  that  may  be  assessed  in  any  town  for  any 
one  year  and  the  manner  of  making  such  assessment  shall 
remain  the  same  as  now  provided  for  by  sec.  1240,  R.  S.,  and 
the  amendments  thereto.  .  .  ."  The  conclusion  is  inevi- 
table that  the  limitations  of  sec.  1240  remain  unaffected  by 
the  change  in  sec.  776,  and  therefore  that  the  town  of  Peli- 
can Lake,  being  a  town  of  less  than  500  inhabitants,  could 
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raise  no  more  than  $1,000  for  highway  purposes  in  the  year 
1896.  The  town  orders,  therefore,  which  were  issued  after 
that  sum  had  been  expended  were  void. 

Interest  was  allowed  by  the  trial  court  on  all  orders  from 
the  time  of  the  filing  of  the  plaintiff's  claim  with  the  town 
clerk.  This  was  error.  It  is  a  general  principle  of  law  that 
town  orders  do  not  bear  interest,  in  the  absence  of  statute 
to  that  effect.  JBigelow  v.  Washburn,  98  Wis.  553.  It  is  pro- 
vided by  statute  that  county  orders  shall  bear  no  interest. 
Sec.  686,  Stats.  1898.  Under  this  statute,  it  has  been  held 
that  no  interest  could  be  recovered  on  county  orders,  even 
after  presentment  for  payment.  Alexander  v.  Oneida  Co, 
76  Wis.  56.  In  the  case  of  a  town  order,  the  inhibition 
against  the  running  of  interest  is  by  rule  of  common  law ; 
in  the  case  of  a  county  order,  it  is  by  statute;  but  the  effect 
is  manifestly  the  same.  The  legislature  has  recognized  the 
necessity  of  legislative  action  in  order  to  justify  the  pay- 
ment of  interest  upon  a  town  order  by  the  passage  of  ch. 
325  of  the  laws  of  1899,  authorizing  the  electors  of  a  town, 
by  vote,  to  declare  whether  town  orders  shall  bear  interest, 
and  at  what  rate. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  for  the 
amount  of  the  orders  which  were  stipulated  to  be  valid^ 
without  interest. 

Cassoday,  0.  J.J  took  no  part. 
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WiOKS   Bbothees,  Eespondent,  vs.  Scottish  Union   &  Na- 
tional Insurance  Company,  AppQllant. 

September  27— October  12, 1900. 
Fire  insurance:  Surrender  and  cancellation  of  policy:  Agency. 

1.  Plaintiff  applied  to  R.,  an  insurance  agent,  for  insurance  on  its  saw- 
mill. Being  unable  to  place  the  risk,  R.  applied  to  C,  defendant *8 
agent,  and  procured  a  policy  in  defendant  to  be  issued  on  the  mill, 
the  policy  containing  a  provision  for  cancellation  by  defendant  on 
giving  five  days'  notica  When  the  issuance  of  the  policy  was  re- 
ported to  the  home  office,  defendant  immediately  notified  C.  to 
cancel  it.  C.  in  turn  notified  R.  of  the  cancellation,  and  R  notified 
plaintiff,  requesting  a  return  of  the  policy,  and  stating  that  he 
would  attempt  to  procure  other  insurance.  Plaintiff  forwarded 
the  policy  by  mail  to  R,  who  received  it  three  days  after  the  re- 
ceipt of  notice  of  cancellation,  but  an  hour  and  a  half  after  a  loss 
had  occurred,  and  retained  it  in  his  possession  until  suit  was 
brought  thereon.  Held,  that  the  policy  was  in  force  at  the  time  of 
the  loss,  there  being  no  showing  of  any  intention  to  consent  to  im- 
mediate cancellation,  and  R's  acts  being  in  harmony  with  a  con- 
tinuance of  the  policy  until  canceled  at  the  end  of  five  days  pur- 
suant to  its  terms. 

13.  The  riglit  to  cancel  a  policy  of  insurance  does  not  exist  at  all  except 
by  contract,  and  stipulations  to  that  effect  are  to  be  construed  with 
reasonable  strictness. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  James  O'Neill,  Judge.     Affirmed. 

Action  upon  a  policy  of  insurance  issued  by  defendant 
upon  plaintiff's  sawmill,  which  was  destroyed  by  fire  May 
14,  1899.  The  answer  was  that  the  policy  had  been  surren- 
dered and  canceled  before  the  fire.  The  case  was  tried  by 
the  court  without  a  jury  upon  a  stipulation  of  facts.  The 
facts,  briefly  stated,  are  as  follows:  McBean,  plaintiff's 
agent,  lived  in  Duluth.  In  May,  1899,  he  applied  to  Rog- 
ers-Ruger  Company,  a  corporation  doing  an  insurance  busi- 
ness at  West  Superior,  for  insurance  on  the  sawmill.  The 
Rogers-Ruger  Company  was  unable  to  place  it,  but  told  him 
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they  would  try  and  secure  it.  Application  was  made  by 
the  company  to  Culver  &  Harper,  defendant's  agents,  and 
on  May  G,  1899,  the  policy  in  suit  was  issued,  on  the  under- 
standing that  the  two  agents  were  to  divide  conirAissions, 
and  that  premium  should  be  charged  up  and  collected  at 
the  end  of  the  month.  The  issuance  of  the  policy  was  re- 
ported to  the  home  office  at  Hartford,  Connecticut.  On 
May  11th  the  defendant  wired  its  agents  to  cancel  the  pol- 
icy as  undesirable.  Culver  &  Harper  telephoned  the  Kog- 
ers-Ruger  Company  the  policy  had  been  ordered  canceled, 
and  they  said  they  would  send  and  get  the  policy.  May 
12th  the  Eogers-Euger  Company  wrote  to  McBean  as  fol- 
lows: "The  Scottish  Insurance  Co,  have  ordered  the  insur- 
ance canceled  on  the  Bell  Mill.  KindW  return  us  the  pol- 
icy. We  will  endeavor  to  replace  it  in  some  other  company, 
but  it  is  pretty  hard  to  get  them  to  carry  it."  May  13th, 
which  was  Saturday,  McBean  mailed  the  policy  to  the  Rog- 
ers-Ruger  Company,  with  a  letter  stating  that  he  had  a 
ohance  to  sell  the  mill,  and  that  if  insurance  could  not  be 
secured  he  did  not  feel  that  it  was  right  to  allow  the  mat- 
ter to  stand  as  it  was.  At  that  time  the  sawmill  was  leased 
from  week  to  week  to  parties  who  were  sawing  some  logs 
for  the  Rogers-Ruger  Company,  and  the  understanding  was 
that  the  mill  might  be  sold  at  any  time  in  case  insurance 
could  not' be  carried  upon  it.  The  letter  inclosing  the  pol- 
icy was  received  by  Rogers-Ruger  Company,  Sunday,  May 
14th,  at  12:30.  The  loss  occurred  on  the  same  day,  about 
11  o'clock  a.  m.  The  Rogers-Ruger  Company  h61d  the  pol- 
icy from  the  time  it  was  so  received  and  until  suit  was 
brought.  As  soon  as  Culver  &  Harper  received  the  tele- 
gram ordering  cancellation  of  the  policy  on  May  11th,  they 
stamped  on  their  books  that  said  policy  was  canceled,  and 
credited  the  amount  of  the  premium  they  had  charged  to 
Rogers-Ruger  Company  on  May  6th.  Due  proofs  of  loss 
were  furnished,  but  the  defendant  denied  liability  on  the 
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ground  that  the  policy  had  been  surrendered  to  Kogers- 
Kuger  Company,  as  its  agent.  The  court  found  that  the 
policy  was  in  force  at  the  time  of  the  fire,  and  gave  judg- 
ment fdk*  plaintiffs,  from  which  defendant  has  appealed. 

H.  S,  Grace,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  V.  Gard. 

Bardeen,  J.  The  policy  in  question  was  in  the  form  re- 
quired by  the  laws  of  this  state.  It  contained  a  provision 
that  "  this  policy  shall  be  canceled  at  any  time  at  the  re- 
quest of  the  insured,  or  by  the  company  by  giving  five  days' 
notice  of  such  cancellation."  It  is  not  claimed  that  there 
has  been  any  cancellation  under  the  terms  of  the  policy. 
The  argument  is,  however,  that  when  the  policy  was  deliv- 
ered to  the  plaintiflf's  agent  by  the  Eogers-Kuger  Company 
the  latter's  agency  terminated ;  that  by  force  of  the  statute 
(sec.  1977,  Stats.  1898)  the  Eogers-Kuger  Company  was 
the  agent  of  the  defendant;  and  that  the  surrender  of  the 
policy  to  it  by  McBean  was  a  surrender  to  defendant,  and 
the  policy  became  canceled  or  of  no  eflFect  when  he  mailed 
his  letter  on  the  forenoon  of  May  13th. 

There  can  be  no  doubt  of  the  fact  that  the  parties  to  an 
insurance  contract  may  agree  upon  terms  of  cancellation 
different  from  those  stipulated  in  the  policy.  Ostrander, 
Fire  Ins.  §  19.  The  trouble  with  the  argument  here  is  that 
there  is  no  proof  of  any  such  agreement,  and  no  proof  of 
any  facts  from  which  such  an  agreement  is  properly  infer- 
able. The  telegram  from  the  home  office  to  Culver  &  Harper 
was:  "Please  cancel  seven  naught  eight;  Wicks  portable 
sawmill ;  undesirable."  There  is  no  suggestion  that  it  should 
be  canceled  in  any  other  way  except  under  the  terms  of  the 
policy.  The  agents  telephoned  Rogers-Euger  Company  that 
it  had  been  ordered  canceled.  The  company  wrote  McBean 
to  the  same  effect,  and  requested  a  return  of  the  policy. 
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Still  no  suggestion  that  there  was  to  be  any  departure  from 
the  policy  reqnirenients.  "Without  any  notice  that  any  dif- 
ferent plan  was  to  be  pursued  than  was  prescribed  by  the 
contract,  McBean  sent  the  policy  to  the  Eogers-Euger  Com- 
pany. Under  these  circumstances,  he  had  a  right  to  rely 
upon  the  assumption  that  it  would  be  canceled  in  the  regu- 
lar way,  unless  we  can  find  something  in  the  case  from  which 
an  intention  to  surrender  for  short  cancellation  can  be  in- 
ferred. We  are  satisfied  that  the  case  is  barren  of  facts  to 
support  any  such  inference.  It  is  admitted  that  when  the 
insurance  was  effected  the  Eogers-Ruger  Company  was  agent 
of  the  plaintiff.  It  may  also  be  admitted  that  by  virtue  of 
the  statute  it  was  also  agent  of  the  defendant,  acting,  in  a 
measure,  in  a  double  capacity.  John  H,  Davis  L.  Co,  v, 
Hartford  F,  Ins,  Co.  95  Wis.  226.  The  two  relations  were 
not  inconsistent,  and,  upon  delivery  and  acceptance  of  the 
policy,  such  relationship  became  terminated.  The  trans- 
action  was  closed,  because  the  purposes  of  the  agency  had, 
been  satisfied.  This  was  the  situation  when  the  defendant 
ordered  the  policy  canceled.  Its  agents  notified  the  Eogers- 
Euger  Company  of  the  fact,  and,  so  far  as  the  proof  shows, 
the  latter  volunteered  to  send  and  get  the  policy.  There 
was  no  request  that  this  should  be  done,  or  authority  given 
in  any  way  to  represent  the  defendant.  At  that  time  the 
Eogers-Euger  Company  had  an  interest  in  the  sawmill  aris- 
ing from  the  fact  that  the  lessees  were  sawing  their  logs. 
Unless  it  could  be  kept  insured,  the  mill  could  have  been 
sold  at  any  time.  So,  when  they  wrote  McBean  that  the 
defendant  had  ordered  the  policy  canceled,  they  also  notified 
him  that  they  would  endeavor  to  secure  other  insurance. 
His  answer  thereto  is  a  tacit  acceptance  of  their  offer,  for 
he  said :  "  If  we  cannot  carry  insurance,  I  do  not  think  it  is 
right  to  allow  the  matter  to  stand  as  it  is."  If  the  company 
was  still  to  represent  him  in  the  matter  of  securing  other 

Vol.107  — 39 


610  SUPEEME  COURT  OF  WISCONSIN.         [107 

Wicks  Bros.  vs.  Scottish  Union  &  Nat  lea  Ca 

insurance,  the  return  of  the  policy  to  it  was  certainly  con- 
sistent with  the  idea  that  they  should  hold  the  policy  for 
him  until  the  time  limited  for  cancellation  had  expired.  In 
absence  of  proof  of  express  notice  that  the  defendant  desired 
to  vary  the  stipulation  for  cancellation,  the  inference  arising 
from  the  conduct  of  the  parties  points  strongly  toward  this 
conclusion.  The  risk  was  undesirable,  and  it  was  difficult 
to  secure  insurance.  The  assumption  that  it  was  McBean's 
intention  to  assent  to  immediate  cancellation  does  violence 
to  his  business  judgment.  He  is  presumed  to  know  of  plaint- 
iff's rights  under  the  policy,  and,  under  the  circumstances, 
it  is  quite  reasonable  to  assume  that  by  sending  the  policy 
to  them  he  intended  nothing  more  than  that  they  should 
hold  it  for  cancellation  under  its  terms.  There  is  a  lack  of 
any  circumstance  tending  to  show  an  intention  to  surrender 
for  instant  cancellation.  Every  probability  tends  the  other 
way.  Moreover,  the  circumstances  are  deemed  sufficient  to 
§how  that  the  company  was  continuing  to  act  as  the  agent 
of  the  plaintiff  in  the  matter  as  before,  and,  even  if  it  be 
admitted  that  it  was  also  defendant's  agent,  the  absence  of 
any  showing  of  an  intention  to  consent  to  immediate  can- 
cellation is  fafal  to  the  defendant's  contention.  Without 
such  showing  the  acts  of  plaintiff's  agent  must  be  construed 
as  being  in  harmony  with  a  continuance  of  the  insurance 
contract  until  canceled  pursuant  to  its  terms.  The  right  of 
cancellation  does  not  exist  at  all  except  by  contract,  and 
stipulations  to  that  effect  are  construed  with  reasonable 
strictness. 

The  effort  to  bring  the  situation  within  the  cases  of  Wal- 
ters V.  St.  Joseph  F.  &  M,  Ins,  Go.  39  Wis.  489,  and  Bingham 
V.  Ins.  Go,  74c  Wis.  498,  must  fail  because  of  the  marked  dif- 
ference in  the  terms  of  the  policies.  In  both  of  these  cases 
the  policies  provided  that  they  might  be  canceled  at  any  titne 
by  the  company  on  refunding  or  tendering  to  the  assured  a 
ratable  proportion  of  the  premium  for  the  time  unexpired. 
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The  circumstances  clearly  showed  that  the  policies  were  sur- 
rendered with  the  intention  of  canceling  the  insurance. 
No  further  discussion  of  the  case  is  deemed  necessary. 
•    By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Oassoday,  0.  J.,  took  no  part. 


Oabpsntbb,  Bespondent,  vs.  MoCobd  Lumbeb  Oohpakt  and 

another,  imp.,  Appellants. 

September  £7  —  October  IB,  1900. 

Logs  and  lumber:  Liens:  Building  logging  railroad:  Pleading:  Alleging 

corporate  existence. 

1.  Under  lien  statutes  services  of  almost  any  character  which  are  per- 
formed as  a  part  of,  and  as  mere  incidents  in,  the  work  for  which 
a  lien  is  given,  are  protected,  although  the  same  kind  of  services, 
performed  independently  of  the  lienable  work,  are  not  entitled  to 
alien. 

'2l  Plaintiff  performed  labor  for  a  railway  company  in  building  and 
keeping  in  repairs  its  railway,  which  was  constructed  for  reaching 
and  hauling  all  timber  tributary  thereto,  including  that  of  the  de- 
fendant corporation,  which  railway  was  removed  to  reach  other 
general  regions  of  country  only  after  the  exliaustion  of  timber  In 
that  of  its  original  construction.  Logs  of  the  defendant  corpora- 
tions were  hauled  out  on  such  railroad,  and  plaintiff  having  taken 
the  formal  steps  for  establishing  a  lien  under  sec.  8^20,  Stats.  1898, 
conferring  the  right  to  a  lien  for  "  labor  and  services  in  cutting  or 
hauling  .  .  .  logs,  timber,"  etc.,  brought  this  action  to  enforce 
his  claim  for  lien.  Held,  that  he  was  not  entitled  to  a  lien  for  his 
services,  the  work  of  constructing  or  making  general  repairs  upon 
the  railroad  being  in  no  proper  sense  incidental  to,  or  an  integral 
part  of,  the  hauling  of  the  logs. 

^  Failure  to  allege  that  a  plaintiff  or  defendant  is  a  corporation,  and 
where  incorporated,  as  required  by  sec.  3205,  Stata  1898,  renders  a 
complaint  insufficient,  and  the  defect  may  be  reached  by  a  general 
demurrer. 

4.  That  a  defendant  sued  as  the  McCord  Lumber  Company  is  intended 
to  be  sued  as  a  corporation  sufficiently  appears  from  its  name. 
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Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.     Reversed. 

Appeal  by  the  MeCord  Lumher  Company  and  the  Soper 
Licmler  Company  from  an  order  overruling  their  joint  gen- 
eral demurrer  to  the  complaint,  which  alleges  that  the  plaint- 
iff and  his  assignors  performed  work  in  hauling  certain  logs 
at  the  employment  of  the  Bayfield  "Western  Railway  Com- 
pany, which  logs  belonged  to  the  McCord  Lumher  Company ^ 
havd  now  been  sawed  into  lumber,  and  are  located  at  West 
Superior,  in  Douglas  county,  and  marked  sold  to  the  defend- 
ant the  Soper  Lumher  Company,  The  specific  work  per- 
formed by  plaintiff  and  his  assignors  was  in  grading,  level- 
ing, repairing,  and  building  the  logging  railway  of  the 
defendant  the  Bayfield  Western  Eailway  Company,  laying 
ties  and  rails,  taking  up  ties  and  rails  as  soon  as  the  timber 
tributary  to  said  road  had  been  cut  and  hauled,  and  relay- 
ing them  in  other  places  where  the  timber  had  not  been 
hauled ;  the  greater  portion  of  the  work  so  done  was  per- 
formed for  the  purpose  of  hauling  out,  and  in  the  haul- 
ing out,  of  the  above-mentioned  logs,  but  other  logs  were 
also  hauled  during  the  same  period.  The  formal  steps  for 
establishing  a  lien  under  sec.  3329,  Stats.  1898,  are  alleged, 
and  a  lien  claimed  upon  the  lumber  sawed  from  the  McCord 
Lumher  Company^  logs,  and  now  supposed  to  belong  to  the 
Soper  Lumher  Company,  There  is  no  allegation  as  to  the 
corporate  or  other  character  of  any  of  the  three  defendants. 

For  the  appellants  there  was  a  brief  by  Sanborn^  Luae^ 
Powell  (&  Ellis^  and  oral  argument  by  Z.  K.  L%ise,  They 
contended,  inter  alia^  that  the  demurrer  should  have  been 
sustained,  because  the  complaint  failed  to  allege  the  incor- 
poration of  defendants,  or  any  of  them.  Bliss,  Code  Plead- 
ings, §§  246-2(50 ;  State  v.  C,  M.  cfe  St,  P,  R,  Go.  4  S.  Dak.  261 ; 
Loup  V.  C  S.  R,  Co.  63  Cal.  199;  PeopU  v,  C,  P,  R.  Co.  83 
Cal.  393;  Stanly  v.  R.  cfe  D.  R.  Co.  89  N.  C.  331;  Mechanics' 
Banking  Asso.  v.  Spring  Valley  S.  &  L.  Co.  13  How.  Pr.  227; 
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First  Nat.  Banlc  v.  Doying,  13  Daly,  509 :  National  T.  S.  cJ&  P. 
House  V,  Anderson^  2  N.  Y.  Supp.  49;  Oesterrelcher  v.  Sport- 
ing Times  P,  Co,  5  N.  T.  Supp.  2;  Clegg  v.  Chicago  JVews- 
pajyer  Union^  8  Civ.  Pro.  Eep.  401;  Chandler  v,  Erie  2\  Co. 
19  Civ.  Pro.  Eep.  385.  The  plaintiff  is  not  entitled  to  a  lien 
upon  the  property  described  in  the  complaint.  Young  v, 
French^  35  Wis.  Ill ;  Winslow  v.  Urquhart^  39  Wis.  260;  Min- 
ion V,  Underwood  L.  Co,  79  Wis.  646;  Bradford  v,  ZTnder- 
wood  Z.  Co,  80  Wis.  52,  53;  Storm  v.  Cotzliausen^  38  Wis. 
139;  StaU  ex  ret.  S,  B,  <&  L,  M,  S.  C,  &  11,  Co.  v.  Comm'rs,  34 
Wis.  166;  Purtell  v,  Chicago  F,  db  B,  Co.  74  Wis.  132;  Mc- 
Aidiffe  V.  Jorgensen,  ante,  p.  132;  Lohman  v.  Peterson^  87 
Wis.  227;  Glover  v.  Hynes  L.  Co.  94  Wis.  457. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  T.  M.  Thorson.  He  contended,  inter  alia^  that  there  is 
nothing  on  the  face  of  the  complaint  to  indicate  that  the 
defendants,  or  any  of  them,  are  corporations,  and  the  court 
cannot  assume  such  facts  in  aid  of  the  demurrer.  For  aught 
that  appears  on  the  face  of  the  complaint  the  defendants 
may  be  joint-stock  companies,  or  partnerships,  in  which  case 
no  averment  setting  forth  the  character  in  which  the  de- 
fendant is  sued  is  necessary.  If  the  pleading  is  indefinite 
and  uncertain  in  that  regard,  the  statute  provides  an  ade- 
quate remedy.  Irving  Nat.  Banlc  v.  Coriett^  10  Abb.  N.  C.  85 ; 
sees.  2612, 2668, 2829, 3210,  Stats.  1898 ;  Phmiix  Bank  v.  Don- 
nelly 40  N".  T.  410;  Bank  of  Havana  v.  Magee,  20  K  Y.  355; 
Rothschild V.  Grand  Trunk  R.  Co.  14  N.  Y.  Supp.  %^T\  Adams 
V.  Lampson  C  S.  Co.  89  Hun,  127;  Second  Nat.  Bank  v. 
Wells,  53  How.  Pr.  242;  Stanly  v.  R.  cJ&  D.  R.  Co.  89  N.  0. 
331;  Smth  Yuba  W.  <&  M.  Co.  v.  Rosa,  80  Cal.  333;  Fulton 
F.  In^.  Co.  V.  Baldwin,  37  N.  Y.  648. 

Dodge,  J.  1.  The  first  and  most  important  question  raised 
by  the  demurrer  is  whether  the  services  set  forth  are  within 
the  description  of  those  for  which  sec.  3329,  Stats.  1898,  con- 
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fers  a  lien,  namely,  "  labor  or  services  in  cutting  or  hauling- 
.  .  .  logs,  timber,"  etc.  This  statute,  it  has  been  well 
said,  was  passed  for  the  protection  of  laboring  men,  who, 
by  reason  of  their  exigences,  are  generally  neither  able  to 
investigate  or  insist  upon  the  credit  of  their  employers,  nor, 
without  suffering,  to  endure  the  loss  of  the  wages  upon 
which  they  depend  for  existence,  and  is  therefore  to  receive 
liberal  construction.  The  question  of  the  character  of  serv- 
ices to  which  it  extends  has  received  consideration  in  the 
following  cases  in  this  state:  Young  v.  French^  35  Wis.  Ill ; 
Wifislow  V.  Urquhart^  39  Wis.  260;  Minion  v.  Underwood 
L  Co.  79  Wis.  648;  Bradford  v.  Underwood  L.  Co.  80  Wis. 
50;  Clover  v.  Ilynes  L,  Co.  94  Wis.  457;  KendaU  v.  Hyne^ 
L.  Co.  96  Wis.  661. 

In  Young  v.  French  and  Win8low  v.  Urquhart  it  was  held 
that  a  cook  who,  as  one  of  a  gang  of  men  engaged  directly 
upon  the  logs,  in  the  one  case  in  cutting,  and  in  the  other  in 
driving,  cooked  the  food  for  the  others,  was  entitled  to  a  lien 
for  his  wages,  the  court  saying  in  the  latter  case:  "  He  per- 
forms services  in  cutting  and  driving  such  logs  within  the 
meaning  of  the  statute,  as  much  as  those  who  use  the  ax,  the 
saw,  or  the  team  to  the  same  end."  In  Bradford  v.  Under- 
wood L.  Co.y  «wj?m,  claim  for  lien  was  made  by  one  who  con- 
tracted with  the  contractor  for  log  driving  to  supply  board 
to  the  latter^s  men.  The  court  held  him  not  entitled  to  a 
lien,  for  the  reason  that  he  was,  in  effect,  "furnishing  sup- 
plies," which  were  denied  a  lien  by  express  statute.  It  was 
said :  "  Only  he  who  cooks  the  food  for  those  employed  to 
do  work  upon  the  timber,  where  the  provisions  are  supplied 
by  the  employer,  is  given  a  lien."  This  rule  obviously  would 
have  as  well  excluded  the  plaintiff's  cook,  who  performed 
the  services,  as  it  did  exclude  the  plaintiff  himself  from  lien. 
In  Minion  v.  Underwood  L.  Co.y  supra,  plaintiff,  who  had  been 
one  of  the  gang  engaged  in  driving  the  logs,  put  in  his  last 
day  in  gathering  up  the  tools  which  had  been  used  on  the 
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drive.  It  was  contended  that  this  was  not "  labor  in  driving 
the  logs."  The  court  held  that  it  was  an  essential  part  of 
the  work  of  the  drive,  and  that  he  was  entitled  to  a  lien 
therefor.  In  Glover  v.  TTynes  Z.  (7<?.,  supra^  plaintiff  per- 
formed work  for  more  than  a  month  before  a  sawmill  started 
in  superintending  the  building  of  an  addition  to  the  mill  and 
putting  in  the  machinery.  After  the  mill  started,  and  the 
sawing  of  the  lumber  in  question  was  begun,  he  continued 
to  superintend  the  putting  in  of  new  machinery  and  the  mak- 
ing of  permanent  improvements  to  the  mill,  and  at  the  same 
time  superintending  the  keeping  of  the  machinery  in  the 
mill  in  repair  when  bi*eakage  occurred.  He  offered  no  evi- 
dence as  to  how  much  of  the  labor  was  of  the  one  character 
or  of  the  other.  The  court  held  that  a  portion  at  least  of 
the  labor  was  not  protected  by  a  lien,  that  the  statute  gives 
a  lien  only  for  labor  and  services  performed  in  manufactur- 
ing the  lumber,  and  it  was  the  plaintiff's  duty  to  show  the 
amount  of  such  labor  and  services.  He  therefore  was  de- 
nied any  recovery.  In  Kendall  v.  Hyhes  L.  Co.^  Bupra^  plaint- 
iff's labor  was  done  in  driving  piles  and  building  docks  and 
tramways  for  permanent  use  in  connection  with  the  sawmill 
at  which  the  lumber  in  question  was  sawed.  Such  structures 
were  necessary  to  the  business  of  manufacturing  logs  into 
lumber.  It  was  held  that  for  such  work  he  was  not  entitled 
to  lien.  The  court  said :  "  We  cannot  so  construe  the  stat- 
ute as  to  include  work  done  in  the  original  construction  of 
any  part  of  a  sawmill  plant  to  be  used  in  manufacturing 
logs  into  lumber,  and  caring  for  the  manufactured  product 
till  moved  off  from  the  mill  premises^  The  same  rule  ap- 
plies to  permanent  improvements  and  necessary  appurte- 
nances to  the  sawmill  property." 

In  Maine,  under  a  statute  much  like  ours,  it  was  held  that 
work  about  the  camp  in  filing  saws,  repairing  sleds,  keep- 
ing time,  and  being  generally  useful  was  not  within  the 
designation  of  either  "  cutting,  falling,  or  hauling."    Kelley 
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V.  Kelley^  77  Me.  135.  In  Ojppenheimer  v.  Morrelly  118  Pa. 
St.  189,  it  was  held  that  lumber  furnished  to  a  mason  con- 
tractor knowingly  for  the  purpose  of  scaffolds  was  not  fur- 
nished "  for  or  about  the  construction  of  the  building."  In 
liastahor  v.  B,  cfc  0,  R,  Co.  65  Md.  99,  it  was  held  that  a 
stone  crusher  and  conveyor  furnished  to  a  bridge  contractor 
was  not  material  furnished  in  or  about  the  construction  of 
the  bridge,  but  was  a  supplying  of  the  contractor  with  his 
phmt.  That  distinction  was  approved  and  applied  by  this 
court  in  McAuUffe  v.  Jorgenmn^  ante^  p.  132.  In  Steioart- 
Chute  L,  Co.  V.  2L  P,  R.  Co,  28  Xeb.  39,  a  lien  was  sus- 
tained in  favor  of  one  who  furnished  lumber  to  a  railroad 
contractor,  which  lumber  was  in  fact  used  for  the  building 
of  the  temporary  shanties  and  stables  for  the  protection  of 
his  men  and  horses  while  performing  the  work.  The  court 
held  that  it  was  incidental  to,  and  a  part  of,  the  work  of 
construction.  In  Proulx  v.  Stetson  cf;  P.  M.  Co.  6  Wash. 
478,  some  of  the  lieners,  belonging  to  a  gang  of  men  em- 
ployed through  the  season  by  one  who  had  contracted  to 
cut  and  haul  the  logs  to  water,  were  engaged  part  of  the 
time  in  clearing  roads  over  which  the  logs  were  so  hauled. 
It  was  held  that  the  work  was  entitled  to  lien,  as  being  done 
under  the  terms  of  their  statute,  in  *'  assisting  in  obtiiining 
or  securing  saw  logs."  In  Duggan  v.  Wasliougal  L.  dk  L.  Co. 
10  Wash.  84,  the  plaintiffs,  with  others,  constituted  a  driv- 
ing gang,  and  in  the  course  of  driving  the  logs  found  it  nec- 
essary to  blast  out  rocks  in  the  river.  Such  service  was  held 
lienable  under  the  same  statute.  Other  work  was  held  too 
remote  from  the  work  of  "assisting  in  obtaining  or  securing 
logs,"  such  services  being  rendered  under  the  employment 
of  the  contractor  in  opening  a  road  which  had  been  laid  out 
by  the  county  commissioner,  such  opening  being  done  in 
order  to  make  it  practicable  for  the  teams  in  hauling  sup- 
plies for  the  camp.  No  logs  were  hauled  over  this  road, 
and  it  was  not  intended  to  be  used  for  that  purpose.     The 
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court  said:  "We  think  we  went  as  far  as  we  should  in«the 
direction  of  sustaining  liens  for  roadbuilding  in  the  Proidx 
Ccue^  supra. 

The  general  rule  of  demarkation  which  fairly  results  from 
the  cases  thus  far  decided,  and  which  will  effectuate  the  leg- 
islative purpose,  liberally  construed,  may  be  stated  to  be 
that  services  of  almost  any  character  which  are  performed 
as  a  part  of,  and  as  mere  incidents  in,  the  work  for  which  a 
lien  is  expressly  given,  should  be  protected,  although  the 
same  kind  of  services,  performed  independently  of  the  lien- 
able  work,  are  not  entitled  to  lien.  Thus,  can  axman  is  none 
the  less  engaged  in  cutting  or  felling  timber  or  logs  while 
replacing  a  broken  ax  helve,  and  probably  the  detailing  of 
one  of  the  cutting  gang  to  the  doing  of  such  work  for  all 
the  others  would  not  exclude  him  from  the  category  of  those 
engaged  in  cutting  or  felling.  On  the  other  hand,  one  em- 
ployed out  of  the  logging  season,  and  not  in  connection  with 
any  logging  job,  to  put  in  repair  generally  his  employer's 
axes,  could  not  fairly  be  said  to  have  performed  services  in 
felling  all  the  timber  which  might  be  cut  thereafter  with 
those  axes.  Such  a  latitudinarian  construction  would  logic- 
ally extend  liens  to  the  men  who  make  the  axes  or  the  wag- 
ons which  may  be  sold  to  the  logger,  ar^d  could  hardly  stop 
short  of  those  who  forge  the  steel  or  even  mine  the  ore 
therefor.  Of  course,  such  an  interpretation  would  be  ab- 
surd, and,  instead  of  being  liberal  to  those  whose  labor  act- 
ually produces  the  logs  or  lumber,  would  defeat  their  secu- 
rity, by  burdening  the  product  of  their  labor  with  liens  to 
more  than  exhaust  its  value. 

Another  limitation  which  is  already  quite  well  established 
by  our  own  decisions  is  that  expressed  in  Banshor  v.  B.  dk 
O,  R.  Co.  65  Md.  99,  and  in  Kendall  v,  Uynes  L.  Co.  96  Wis. 
<)61,  namely,  that  services  rendered  in  preparation,  improve- 
ment, or  permanent  repair  of  a  plant  with  which  the  lien- 
able  work  is  to  be  done  are  not  a  part  of  that  work. 
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ft  is  entirely  apparent  that  the  services  of  the  plaintiff 
and  his  assignors,  within  the  views  above  suggested,  were 
not  done  in  hauling  the  logs  in  question.  The  complaint  is 
to  be  liberally  construed,  but  at  the  same  time  reasonably. 
Therefrom  it  appears  that  plaintiff  worked  for  defendant 
railway  company  in  building  and  keeping  in  repair  its  rail- 
way, which  was  constructed  for  reaching  and  hauling  all 
the  timber  tributary  thereto,  not  the  McCord  Lurnber  Gom^ 
jpany^s  timber  alone,  but  any  other  as  well,  and  which  rail- 
way was  removed  to  reach  other  general  regions  of  country 
only  after  exhaustion  of  timber  in  that  of  its  original  con- 
struction. That  railroad  obviously  had  all  the  characteris- 
tics of  a  plant  or  establishment  with  which  defendant  rail- 
way company  equipped  itself  in  order  to  perform  the  work 
of  hauling  logs  generally.  The  work  of  constructing  it  or 
making  general  repairs  upon  it  was  in  no  proper  sense  inci- 
dental to,  or  an  integral  part  of,  the  hauling  of  logs,  any 
more  than  was  the  repairing  of  the  mill  a  part  of  the  saw- 
ing in  Kendall  v.  Hynea  L.  Co,^  sujpra.  This  situation  suf- 
ficiently appears  by  the  complaint,  and  the  demurrer  thereto- 
should  not  have  been  overruled. 

2.  Another  defect  or  insufficiency  pointed  out  as  ground 
of  general  demurrer  is  that  the  complaint  fails  to  allege 
that  the  appellants  are  or  either  of  them  is  a  corporation, 
and,  if  so,  where  incorporated,  in  compliance  with  sec.  3205, 
Stats.  189S.  That  statute  provides?  "In  an  action  by  or 
against  a  corporation  the  complaint  must  aver  that  the 
plaintiff  or  defendant,  as  the  case  may  be,  is  a  corporation. 
If  it  was  incorporated  under  the  law  of  this  state,  that  fact 
must  be  averred;  if  it  was  hot  so  incorporated,  an  averment 
that  it  is  a  foreign  corporation  is  sufficient."  That  the  ap- 
pellants are  intended  to  be  sued  as  corporations  sufficiently 
appears  from  their  names.  Brauser  v.  New  England F.  Ins. 
Co,  21  Wis.  506.  That  being  so,  the  complaint  fails  to 
comply  with  the  requirement  of  the  statute.    How  such  in- 
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sufficiency  should  be  raised  may  be  matter  of  some  doubt. 
Certainly,  however,  an  objection  by  reason  thereof  ought  to 
be  possible  before  a  defendant  is  required  to  answer  on  the 
merits.  The  decisions  in  the  Practice  Reports  of  New  York 
upon  a  similar  statute  are  far  from  harmonious  as  to 
whether  motion  or  general  demurrer  is  the  proper,  method. 
This  court  has  never  decided  the  question.  It  is  therefore 
before  us  for  an  original  one.  Upon  full  consideration,  we 
have  determined  that  the  legislative  purpose  will  be  best 
subserved  by  taking  the  statute  according  to  its  letter,  and 
holding  that,  in  case  of  a  suit  by  or  against  a  corporation^ 
the  fact  of  incorporation,  either  under  the  laws  of  this  state 
or  under  the  laws  of  some  other  government,  must  be  al- 
leged, and  that  a  Complaint  which  fails  to  comply  with  this 
requirement  does  not  state  the  facts  necessary  to  constitute 
a  cause  of  action,  and  is  therefore  obnoxious  to  a  general 
demurrer  on  that  ground.  So  construing  the  statute,  we 
must  hold  the  present  complaint  insufficient  for  want  of  the 
averments  as  to  incorporation  of  the  appellants,  and  for  that 
reason  also  demurrable. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  action  remanded  with  directions  to  sustain  the  de- 
murrer of  the  appellants. 

Oassoday,  0.  J.,  took  no  part 
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Hudson,  by  guardian  ad  litem^  Respondent,  vs.  Noetheen 
Pacific  Railway  Company,  Appellant. 

September  S7  —  October  IS,  1900, 

Negligence:  Court  and  jury:  Pleading:  Guardian  ad  litem:  Instructions 

to  jury:  Proximate  cause. 

1.  In  an  action  to  recover  for  personal  injuries,  it  appeared,  among 
other  things,  that  plaintiff,  a  boy  nine  years  old,  went  onto  de- 
fendant's drawbridge,  228  feet  long,  at  the  request  of  the  bridge 
tender,  and,  as  the  bridge  was  being  closed,  stood  at  one  end  of  the 
draw  to  signal  the  tender  when  to  stop.  Tlie  bridge  was  operated 
by  means  of  a  sweep  or  lever,  connected  with  the  gearing  below, 
the  bridge  tender  taking  hold  of  the  end  and  traveling  in  a  circle 
while  closing  the  bridge.  Plaintiff,  whose  »foot  was  crushed  by 
being  caught  between  the  ends  of  the  rail  on  the  bridge  and  the 
shore  rail,  testified  that  he  stood  facing  the  end  of  the  bridge  with 
his  foot  on  the  rail.  There  was  no  evidence  that  the  place  where 
he  stood  was  dangerous,  or  that  the  bridge  tender  could  have  seen 
his  danger.  Held^  that  there  was  no  evidence  to  sustain  a  finding 
of  defendant's  negligence. 

{2.  Whether,  the  allegation  of  the  appointment  of  a  guardian  ad  litem 
being  denied  and  no  proof  being  offered  to  support  it,  the  cause  of 
action  fails,  not  decided.] 

3.  An  instruction  that  proximate  cause  is  that  from  which  the  result 
follows  as  the  natural  and  probable  consequence, —  probable  from 
the  standpoint  of  the  person  who  is  charged  with  the  lack  of  or- 
dinary care  claimed  as  the  cause  of  the  result  complained  of, —  is 
erroneous.  He  is  chargeable  with  such  consequences  as  a  person 
of  ordinary  intelligence  and  prudence  ought  reasonably  to  have 
foreseen  would  follow  as  the  natural  and  probable  result  of  his  acta 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county :  Chaeles  Smith,  Judge.     Reversed. 

The  plaintiff  was  a  minor  about  nine  years  old,  living  in 
the  city  of  Superior.  The  defendant  is  a  railroad  corpora- 
tion, and,  as  a  part  of  its  line  of  railway,  owned  and  oper- 
ated a  drawbridge  across  Nemadji  river,  in  said  citj',  used 
exclusively  for  railroad  purposes.  It  employed  and  kept  a 
bridge  tender,  whose  duty  it  was  to  open  the  drawspan  to 


Wis.]  AUGUST  TEEM,  1900.  621 

Hudson  vs.  Northern  Pacific  R.  Ckx 

allow  the  passage  of  boats  on  the  river.  On  September  13, 
1899,  the  plaintiff,  with  another  boy,  was  playing  on  the 
banks  of  the  river,  near  the  bridge.  A  vessel  desiring  to 
pass  signaled  for  the  opening  of  the  bridge.  The  tender  in- 
vited the  boys  to  go  upon  the  bridge  with  hira  while  it  was 
being  swung,  to  assist  in  its  opening,  which  invitation  was 
accepted.  The  bridge  was  opened,  the  boys  assisting,  and 
remained  open  half  or  three  quarters  of  an  hour,  and  until 
the  boat  returned.  They  then  started  to  close  the  bridge. 
The  span  was  228  feet,  and  was  operated  by  a  sweep  or  lever 
in  the  center,  which  is  connected  with  the  gearing  below, 
and  the  bridge  was  closed  by  the  operator  taking  hold  of 
the  end  of  the  sweep  and  traveling  in  a  circle.  The  other 
boy  assisted  the  tender  in  closing  the  draw.  The  plaintiff 
went  out  to  one  end  to  ride,  and  stood  facing  the  abutment, 
to  signal  when  the  draw  was  closed.  He  said  he  had  his 
foot  on  the  rail,  and  as  it  closed  his  foot  was  caught  between 
the  end  of  the  rail  of  the  bridge  and  the  rail  of  the  land 
side,  and  was  crushed.  This  action  is  brought  to  recover 
damages  for  such  injury.  The  negligence  alleged  is  that 
"  the  said  watchman  negligently  and  carelessly,  and  without 
any  regard  for  the  safety  of  the  said  Ralph  Hudson^  closed 
the  said  draw  in  a  reckless  and  heedless  manner."  The  court 
refused  defendant's  motion  for  a  direction  of  a  verdict.  A 
verdict  of  $373  was  rendered  for  the  plaintiff.  The  court 
refused  to  disturb  it,  and  from  a  judgment  for  plaintiff  the 
defendant  has  appealed. 

Louis  Ilanitch^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Crownhart  c& 
Foley y  and  oral  argument  by  TT.  B,  Foley. 

Bardeen,  J.  The  first  error  assigned  is  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  defendant.  This 
involves  a  consideration  of  the  evidence  in  the  case.  We 
have  reviewed  it  carefully,  and  are  unable  to  find  any  evi- 
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dence  to  sustain  the  charge  of  defendant's  negligence.  The 
theory  upon  which  plaintiff's  counsel  seeks  to  sustain  this 
action  is  that  plaintiff's  position  on  the  end  of  the  draw  was 
perilous,  and  that  the  bridge  tender  was  negligent  in  clos- 
ing the  draw  while  he  stood  in  this  dangerous  place.  In 
our  view  of  the  case,  it  becomes  unnecessary  to  inquire 
whether  the  plaintiff  was  a  volunteer,  a  trespasser,  or  in 
what  capacity  he  stood  while  on  the  bridge.  Even  if  it  bo 
<5onceded  that  he  was  rightfully  there,  his  cjTse  will  be  in  no 
way  strengthened.  The  plaintiff  was  a  bright,  intelligent 
boy,  nearly  nine  years  of  age.  As  the  bridge  was  being 
•closed  he  went  toward  the  end,  as  he  claimed,  to  ride,  and 
to  signal  when  it  had  been  turned  into  place.  He  was  then 
about  114:  feet  from  where  the  bridge  tender  was  at  work. 
He  stood  with  his  back  toward  the  tender,  hia  foot  on  the 
rail.  As  the  bridge  closed,  his  foot  was  caught  between 
the  end  of  the  rail  on  the  bridge  and  the  end  of  the  shore 
rail.  In  the  performance  of  his  work  the  bridge  tender  fol- 
lowed the  sweep  or  lever  used  to  close  the  bridge,  traveling 
in  a  circle.  In  passing  around,  there  would  be  a  short  time 
■during  each  circuit  when  his  face  would  be  toward  the 
end  of  the  bridge  where  the  boy  was.  There  can  be  no 
doubt  but  that  he  knew  the  boy  had  gone  out  to  the  end  of 
the  bridge.  There  is  nothing,  however,  in  the  case  to  show 
that  this  was  hazardous,  or  that  any  particular  danger  threat- 
ened the  boy.  It  is  not  shown  that  the  boy  was  iwn  mii 
juris.  On  the  contrary,  the  evidence  shows  that  he  was 
exceedingly  bright  and  intelligent  for  his  age.  So  there 
was  nothing  in  the  age  of  the  child,  or  the  fact  that  he  went 
to  the  end  of  the  bridge  to  ride,  that  would  charge  the 
tender  with  any  apprenension  of  danger.  There  is  no  evi- 
dence showing  just  how  long  the  plaintiff  had  been  in  the 
position  he  was  in  when  hurt.  Neither  is  it  shown  that  the 
tender  saw  or  could  have  seen  that  the  boy's  foot  projected 
beyond  the  end  of  the  bridge,  as  it  must  have  done  to  get 
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-caught.  Nor  is  it  explained  how,  his  foot  being  on  the  rail, 
it  was  possible  that  his  toes  should  be  caught  between  the 
rails.  In  fact,  it  is  incomprehensible  how,  if  his  foot  re- 
mained on  the  rail,  it  could  have  been  caught  and  crushed 
as  he  says  that  it  was.  If  he  stood  there  with  his  foot  on 
the  rail,  as  he  repeatedly  says  he  did,  he  could  not  have 
been  injured,  except  by  an  instant  change  of  position.  This 
is  the  only  possible  explanation  of  the  accident.  The  bridge 
tender  was  not  bound  to  anticipate  such  action  on  his  part. 
Had  his  foot  remained  upon  the  rail,  he  was  in  no  peril, 
•caused  by  the  operation  of  closing  the  bridge.  Had  the  boy 
■stood  with  his  foot  projecting  beyond  the  end  of  the  bridge 
in  such  a  manner  that  it  Avas  likely  to  be  caught,  there  is 
no  proof  that  the  bridge  tender  could  have  seen  or  did  see 
him  in  such  position.  The  extent  to  which  the  evidence 
^oes  is  that,  when  making  his  rounds  in  closing  the  bridge, 
for  a  portion  of  the  time  his  face  would  be  toward  where 
plaintiff  was  standing,  and  he  could  then  see  the  end  of  the 
bridge.  Actionable  negligence  cannot  be  predicated  upon 
vague  surmises  or  uncertain  inferences.  "There  must  at 
least  be  sufficient  evidence  to  remove  the  question  from  the 
realms  of  mere  conjecture,  else  the  trial  court  should  pro- 
nounce the  judgment  of  the  law  on  the  situation,  by  taking 
the  case  from  the  jury  when  requested  so  to  do,"  Hyer  v. 
JanesviUe,  101  Wis.  371. 

Another  question  raised  is  that,  the  allegation  of  the  ap- 
pointment of  a  guardian  a/ifZiV^m  being  denied,  and  no  proof 
being  offered  to  support  it,  the  cause  of  action  fails.  We 
need  not  determine  this  question,  as  the  judgment  must  be 
reversed,  and,  if  tried  again,  proof  of  such  appointment  can 
readily  be  made. 

The  court  charged  the  jury  that  "proximate  cause  is  that 
from  which  the  result  follows  as  the  natural  and  probable 
•consequence, —  probable  from  the  standpoint  of  the  person 
who  is  charged  with  the  lack  of  ordinary  care  claimed  as 
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the  cause  of  the  result  complained  of."  This  definition  is 
more  favorable  to  the  defendant  than  the  law  warrants. 
The  standard  of  care  usually  required  of  the  person  who  is 
charged  with  negligence  is  ordinary  care.  He  may  be  in 
fact  a  very  careless  or  a  very  cautious  person.  His  stand- 
point may  be  the  one  or  the  other.  The  legal  standard  is 
that  he  is  chargeable  with  such  consequences  as  he,  being  a 
person  of  ordinary  intelligence  and  prudence,  ought  reason- 
ably to  foresee  would  follow  as  the  natural  and  probable 
result  of  his  acts.  Deisenrieter  v,  KraxiB-Merhd  Jf.  Co^  97 
Wis.  279 ;  Nom  v,  Schuiz,  105  Wis.  146. 

Again,  the  court  charged  the  jury  that,  "There  is  no  di- 
rect evidence  that  the  bridge  tender,  Vreeland,  saw  plaint- 
iff in  the  position  in  which  he  stood  when  he  was  hurt.  You 
are  instructed,  however,  that  from  the  evidence  in  the  case 
it  is  competent  for  you  to  infer  and  find  that  plaintiff  was 
seen  in  such  position  before  the  accident  happened,  by  Vree- 
land ;  but  you  are  instructed  that  you  are  not,  from  the  evi- 
dence, compelled,  as  a  matter  of  course,  to  find  that  he  did 
so  see  him."  As  we  have  already  seen,  this  instruction  was 
wrong,  because  there  is  no  evidence  in  the  case  to  warrant 
the  conclusion  that  he  saw  him  in  the  position  he  was  when 
his  foot  was  crushed. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Cassoday,  0.  J.,  took  no  part. 
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Swan,  Administrator,  Respondent,  vs.  Norvell  and  an- 
other, Receivers,  Appellants. 

Septeinber  £7— October  if,  1900, 

Special  cuiministrator:  "Personal  representative:  ^*  Capacity  to  sue  for 

death  of  his  decedent, 

1.  A  special  administrator,  so  long  as  he  continues  in  office,  is  "the 
personal  representative  '*  of  the  deceased. 

2l  Under  sec.  4356,  Stats.  1808  (providing  that  actions  for  wrongful  death 
"shall  be  brought  by  and  in  the  name  of  the  personal  representa- 
tive of  such  deceased  person  "),  a  special  administrator  may  bring 
such  an  action,  and,  if  his  office  terminates  during  its  pendency, 
the  general  administrator  may  be  admitted  to  prosecute  it  to  ji^g< 
ment. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

For  the  appellants  there  was  a  brief  by  Hoss,  Dwyer  <& 
ITile,  and  oral  argument  by  W.  D,  Dwyer, 

For  the  respondent  there  was  a  brief  by  Crovmhart  (& 
Foley^  and  oral  argument  by  W,  R,  Foley. 

WiNSLow,  J.  The  plaintiff,  in  his  capacity  as  special  ad- 
ministrator of  the  estate  of  his  deceased  infant  son,  brings 
this  action  for  damages,  alleging  the  death  of  his  said  son 
by  the  negligence  of  the  defendants'  servants,  and  also  al- 
leging his  own  appointment  as  special  administrator  of  the 
estate  of  the  deceased  prior  to  the  commencement  of  this 
action.  A  demurrer  to  the  complaint  on  the  ground  that 
the  plaintiff  has  not  legal  capacity  to  sue  was  overruled,  and 
the  defendants  appeal. 

The  sole  question  is  whether  a  special  administrator,  under 
our  statutes,  is  empowered  to  bring  and  maintain  this  action, 
or  whether  it  can  only  be  brought  by  the  general  adminis- 
trator. This  is  purely  a  question  of  statutory  construction. 
Vol.  107  —  40 
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«uoh  a  rule.  If  his  office  terminates  by  the  appointment  of 
a  general  administrator  pending  the  action,  the  general  ad- 
ministrator may  be  admitted  to  prosecute  the  action  to  judg- 
ment.    Stats.  1898,  sec.  3813. 

• 

By  the  Court, —  Order  affirmed. 
Oassoday,  0.  J.,  took  no  part.  ' 


Fbbnoh  Lumbbbino  CoMPAirr,  Eespondent,  vs.  Thbeiault     w  ^ 


and  wife,  Appellants.  ^i^ 
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September  £7— October  1£,  1900.  J^g 

Debtor  and  creditor:  Fraudulent  conveyances:  "  Void  "  in  statute:  Lien  107  627 
of  judgment  docketed  <igainst  fraudulent  vendor:  Priority:  Equity:  ll^^^^^^l^l 
Remedies:  Deed  of  insane  person,  when  voidable, 

1.  The  word  "void,"  in  sec.  2320,  Stats.  1898,  relating  to  fraudulent 
conveyances  of  property  by  debtors,  means  voidable. 

iL  A  deed  of  real  estate  made  under  such  circumstances  as  to  fall 
within  the  condemnation  of  sea  2320,  Stata  1898,  nevertheless 
passes  title  to  the  property  to  the  fraudulent  vendee,  so  that  a 
judgment  thereafter  rendered  on  a  precedent  debt  of  the  vendor 
and  duly  docketed  does  not  become  a  specific  lien  on  the  land  un- 
der sec.  2902,  which  provides  that  a  money  judgment,  docketed  in 
the  office  of  the  clerk  of  the  circuit  court  of  a  county,  shall  be  a 
lien  on  the  real  property  of  the  judgment  debtor  in  such  county. 

^  Under  such  circumst-ances  as  those  stated  in  Na  2: 

(a)  A  judgment  creditor  can  obtain  a  specific  lien  on  the  real 
property  of  the  judgment  debtor  by  levy  thereon  under  an  execu- 
tion issued  on  the  judgment,  and  then"  equity  will  aid  him  to  re- 
move the  impediment  to  an  advantageous  sale  thereof  and  enforce- 
ment of  the  lien  created  by  the  fraudulent  transfer. 

(b)  Equity  will  not  aid  a  judgment  creditor  till  he  actually  ob- 
tain a  specific  lien  by  attachment  of  the  property  under  writ  of 

.attachment  or  levy  thereon  under  an  execution,  or  he  has  exhausted 
all  his  legal  remedies  to  collect  his  claim.  The  last  condition  men- 
tioned being  satisfied,  equity  will  enforce  the  creditor's  right  t-o  a 
lien  on  the  property  in  an  action  to  annul  the  fraudulent  transfer 
of  the  property  so  that  the  judgment  may  attach  thereta 
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(o)  If  the  fraudulent  vendor  die  before  a  specific  lien  shall  have 
been  obtained  on  the  property,  the  judgment  cannot  be  enforced 
by  execution  against  such  property  under  sec.  2978,  Stats.  18d8,  and 
a  lien  be  thereby  secured  which  equity  will  protect 
4.  A  deed  made  by  an  insane  person  not  under  guardianship  is  void- 
able oAly.  It  passes  title  so  that  a  judgment  thereafter  rendered 
and  docketed  will  not  be  a  specific  lien  on  the  property  conveyed 
till  the  conveyance  be  actually  avoided;  and  if  before  that  occur 
the  insane  person  die,  the  judgment  creditor  cannot,  by  execution 
levy  under  sea  2978,  Stata  1898,  obtain  a  lien  on  such  property 
which  equity  will  aid  by  removing  the  cloud  created  .thereon  by 
such  conveyanca 

[Syllabus  by  Marshall^  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Chippewa 
county:  A.  J,  Vinje,  Circuit  Judge.     Heversed, 

The  complaint  states,  in  substance,  the  following:  Plaintiff 
is  a  domestic  corporation.  February  23, 1898,  it  recovered  a 
judgment  in  the  circuit  court  for  Chippewa  county,  Wis- 
consin, against  Isador  Lavoie,  for  §2,821.60,  that  was  duly 
docketed  on  the  succeeding  day  in  the  office  of  the  clerk  of 
the  circuit  court  for  said  county,  and  upon  which,  Septem- 
ber 8, 1899,  and  before  the  commencement  of  this  action,  an 
execution  was  duly  issued.  Pursuant  to  such  execution  the 
sheriff  of  said  county  levied  upon  and  advertised  for  sale 
certain  lands  (describing  them)  situated  in  said  county,  to 
satisfy  the  amount  due  upon  the  judgment,  with  interest 
and  costs.  January  24, 1898,  said  Lavoie  was,  and  for  some 
time  prior  thereto  had  been,  insane,  and  on  that  day  he  was 
so  adjudged  and  committed  to  one  of  the  asylums  of  this 
state.  On  the  same  day  John  Theriault,  with  knowledge  of 
the  incompetency  of  Lavoie,  fraudulently  induced  him  to 
execute  and  deliver  to  said  Theriault  a  deed  conveying  to 
him  the  said  lands,  which  were  then  the  property  of  Lavoie, 
with  intent  on  the  part  of  said  Theriault  to  hinder  and  delay 
said  Lavoie's  creditors,  particularly  plaintiff.  When  Theriault 
obtained  said  deed,  he  knew  that  Lavoie  was  insane  and  in- 
competent to  make  it  and  also  knew  that  Lavoie  was  largely 
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indebted  to  plaintiflP  and  to  other  parties.  Theriault  did 
not  give  any  consideration  for  the  lands.  The  indebted- 
ness to  plaintiff  was  contracted  on  the  faith  of  a  promise 
made  by  Lavoie  to  secure  the  payment  thereof  by  a  mort- 
gage on  said  land,  which  promise  Lavoie  intended  in  good 
faith  to  fulfill,  but  was  prevented  from  doing  so  by  his  be- 
coming insane.  Lavoie  died  March  5, 1898,  without  leaving 
property  suflBcient  to  anywhere  near  pay  his  indebtedness. 

The  prayer  for  relief  was  that  the  conveyance  to  Theri- 
auU  be  declared  void  as  to  plaintiflF,  that  Theriault  be  en- 
joined from  selling  or  incumbering  the  lands,  and  that  a 
lien  be  adjudged  thereon  in  plaintiff's  favor  for  the  amount 
of  its  judgment  and  costs. 

The  defendants  demurred  to  the  complaint  for  want  of 
facts  stated  therein  sufficient  to  constitute  a  cause  of  action, 
and  for  defect  of  parties  defendant  in  that  the  administra- 
tor of  Lavoie's  estate,  his  widow  and  heirs,  were  not  joined 
as  defendants.  The  demurrer  was  overruled  and  defendants 
appealed. 

For  the  appellants  there  was  a  brief  by  W.  M,  Bowe  and 
J.  A.  Anderson^  and  oral  argument  by  Mr.  Bowe. 

For  the  respondent  there  was  a  brief  by  W.  H.  Stafford^ 
attorney,  and  W.  F.  Bailey^  of  counsel,  and  oral  argument 
by  Mr.  Bailey. 

Marshall,  J.  Sec.  2902,  Stats.  1898,  is  to  the  effect  that 
a  money  judgment,  when  docketed  as  provided  by  law, 
shall,  for  a  period  expiring  ten  years  from  the  date  of  the 
rendition  thereof,  be  a  lien  on  the  real  property  of  the  judg- 
ment debtor,  except  his  homestead,  in  the  county  where  the 
same  is  docketed.  If  the  real  estate  which  respondent  seeks 
to  reach  in  this  action  was  the  property  of  Lavoie,  within 
the  meaning  of  that  section,  when  the  judgment  against 
him  was  docketed  it  obviously  became  a  lien  thereon.  Sec. 
2978  provides  that  after  the  expiration  of  one  year  from  the 
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death  of  a  judgment  debtor,  execution  may  be  issued  by 
permission  of  the  court  or  the  judge  thereof  upon  good  cause 
shown,  against  any  property  upon  which  such  judgment 
shall  have  been  a  lien  at  the  time  of  the  death  of  such  debtor^ 
and  may  be  executed  in  the  same  manner  and  with  the  same 
effect  as  if  he  were  living.  According  to  the  complaint 
plaintiff  was  a  judgment  creditor  of  Lavoie  when  he  died. 
All  the  facts  exist  and  are  properly  alleged  in  the  com- 
plaint requisite  to  the  maintenance  of  the  action  to  remove 
the  apparent  impediment  to  respondent's  judgment  lien, 
created  by  the  deed  of  Lavoie  to  Theriault  made  prior  to 
the  rendition  of  the  judgment,  if,  notwithstanding  such 
deed,  such  judgment  was  in  fact,  at  the  time  of  the  death  of 
the  grantor,  a  specific  lien  upon  the  land.  It  is  conceded 
that,  if  the  lien  did  not  exist  by  virtue  of  the  judgment 
alone,  none  was  acquired  by  the  execution  issued  thereon 
after  Lavoie's  death,  because  in  that  event  the  execution 
was  wholly  unauthorized  by  law  and  void. 

From  what  has  preceded  this  is  the  first  question  to  be 
solved  in  reviewing  the  decision  of  the  circuit  court  over- 
ruling the  demurrer  to  the  complaint:  Is  a  judgment,  prop- 
erly docketed  in  the  county  where  real  estate  is  located 
which  the  judgment  debtor  previously  owned  but  before 
such  docketing  conveyed  to  another,  a  lien  on  such  real  es- 
tate if  such  conveyance  is  void  under  sec.  2320,  Stats.  1898? 
That  section  provides  that :  "  Every  conveyance  or  assign- 
ment, in  writing  or  otherwise,  of  any  estate  or  interest  in 
lands,  .  .  .  made  with  the  intent  to  hinder,  delay  or 
defraud  creditors  or  other  persons  of  their  lawful  actions, 
damages,  forfeitures,  debts  or  demands  .  .  .  shall  be 
void."  The  learned  counsel  for  respondent  contend  that  the 
word  "void"  in  the  section  means  absolutely  void;  that  as 
regards  a  person  circumstanced  as  plaintiff  was  when  La- 
voie made  his  deed  to  Theriault^  the  title  to  the  property 
attempted  to  be  conveyed  remains  entirely  unaffected  by 
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such  attempt;  and  that  the  judgment  attaches  to  and  be- 
comes a  lien  thereon  accordingly.  That  sueh  is  the  law  in 
many  and  perhaps  most  jurisdictions,  and  is  so  laid  down 
by  many  and  perhaps  most  if  not  all  of  the  elementary 
writers,  as  contended  by  the  learned  counsel  for  respond- 
ent, possibly  cannot  be  successfully  denied.  But  that  the 
law  is  to  the  contrary  as  declared  by  this  court  as  early  at 
least  as  Hyde  v.  Chapman^  38  Wis.  391,  decided  in  1873,  cer- 
tainly cannot  be  gainsaid.  The  doctrine  of  that  case  was 
fully  considered  and  approved  by  this  court  in  Gilbert  v. 
Stockman^  81  "Wis.  602,  decided  in  1892.  True,  the  decision 
there  was  made  by  a  divided  court,  but  that  hardly  takes 
much  from  its  force  as  regards  what  the  law  is  for  this 
state,  since  it  has  existed  for  over  a  quarter  of  a  century 
and  necessarily  has  become  by  that  lapse  of  time  a  rule  of 
property.  We  are  not  unconscious  at  all  of  the  force  of  the 
attack  now  made  upon  the  doctrine  of  this  court.  It  is  but 
*a  renewal  of  the  attack  made  in  Gilbert  v.  Stockman^  where, 
notwithstanding  strong  judicial  opposition,  as  indicated  by 
the  able  and  exhaustive  dissenting  opinion  written  by  Mr. 
Justice  PiNNEY,  concurred  in  by  Mr.  Justice  Wins  low,  the 
early  view  of  the  law  declared  in  Hyde  v.  Chapman  was 
adhered  to.  It  is  needless  to  speculate  now  upon  how  the 
court  would  then  have  decided  or  as  present  constituted 
would  decide  if  the  question  were  presented  as  an  original 
proposition.  It  will  be  readily  admitted  that  the  law  of 
the  state,  as  declared  by  its  highest  court,  upon  a  careful 
consideration  of  the  subject  involved,  should  not  be  changed 
without  some  very  strong  reason  therefor.  A  mere  change 
in  the  personnel  of  the  bench,  and  of  individual  opinions 
of  judges,  is  not  sufficient;  and  when  the  law  as  so  de- 
clared has  remained  undisturbed  for  a  long  period  of  time, 
for  example,  twenty-five  years  or  more,  and  necessarily  be- 
come a  rule  of  property,  it  should  not  be  changed  at  all  by 
mere  judicial  declaration.     Under  such  circumstances  courts 
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must  follow  the  maxim,  "  Stare  decisis^  et  iion  quieta  movereJ"^ 
(To  adhere  to  decisions,  and  not  disturb  questions  that  have 
been  established.) 

The  foregoing  renders  unnecessary  any  attempt  even  to 
review  the  able  argument  of  counsel  for  respondent,  by 
which  the  idea  was  vigorously  pressed  upon  our  attention 
and  consideration  that  the  word  "  void  "  in  sec.  2320  means 
absolutely  void  as  to  creditors,  and  that  a  judgment  against 
the  fraudulent  vendor  attaches  to  the  property  fraudu- 
lently conveyed  regardless  of  the  conveyance.  It  is  suffi- 
cient to  say  that  the  contrary  is  the  law  of  this  state  and 
that  it  is  so  firmly  entrenched  in  our  jurisprudence  as  not 
to  be  open  to  question.  However,  it  is  deemed  best  not  to 
dismiss  the  subject  without  correcting  the  error  counsel 
seems  to  have  fallen  into,  that  Gilbert  v.  Stochmnii^  81  Wis. 
602,  and  Ilyde  v.  Chapman^  33  Wis.  391,  are  out  of  harmony 
with  other  cases  decided  by  this  court.  In  endeavoring  to 
make  such  correction  we  shall  not  attempt  to  defend  the 
reasoning  of  prior  decisions,  but  merely  state  the  facts  and 
conclusions  of  each  case,  treating  the  results  as  not  now 
open  to  question. 

In  EaMman  v,  Schettler^  13  Wis.  325,  upon  which  great 
reliance  is  placed  to  support  the  attack  on  Gilbert  v.  Stoch- 
w^auy  it  will  be  noted  that,  while  the  court  said  arguendo 
that  'if  the  conveyance  of  the  land  was  made  with  intent 
to  defraud  the  judgment  creditor  it  was  void  and  the  judg- 
ment became  a  lien  upon  it,'  the  court  was  not  speaking  of 
the  effect  of  the  judgment  by  itself,  but  its  effect  under  the 
circumstances  of  that  case,  which  were  that  it  had  been  en- 
forced by  a  seizure  of  the  realty  in  question  (so  far  as  such 
a  seizure  can.  take  place  under  an  execution),  a  sale  thereof 
under  the  execution,  and  the  perfection  of  the  sale  by  the 
making  and  delivering  of  a  deed  to  the  purchaser.  Under 
those  circumstances  it  was  said  that  the  purchaser  could 
maintain  an  action  to  recover  the  land,  because  the  deed 
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<;onveyed  to  him  the  title  thereto  regardless  of  the  fraudu- 
lent conveyance  of  the  property  prior  to  the  rendition  of 
the  judgment. 

In  the  Gilbert  Case  the  rule  of  the  Eastman  Case  was  lim- 
ited to  its  facts  upon  the  theory  that  the  proceedings  under 
the  execution  created  a  lien  upon  the  property,  but  that  none 
existed  before  the  levy  under  the  execution,  which  is  in  har- 
mony with  the  cases  that  uphold  the  right  to  proceed  in 
equity  in  aid  of  an  execution  levy  upon  land  which  has  been 
conveyed  by  the  judgment  debtor  in  fraud  of  his  creditors 
but  deny  the  right  in  the  absence  of  such  levy,  because, 
while  the  judgment  of  itself  is  not  a  lien  upon  the  property, 
a  lien  thereon  may  be  acquired  by  seizure  thereof  under  the 
execution  issued  on  the  judgment. 

In  Cornell  v.  Radway^  22  Wis.  200,  the  sheriff  had  levied 
upon  the  property  and  advertised  it  for  sale  under  an  execu- 
tion issued  on  the  judgment.  The  court  said  the  case  be- 
longed to  that  class  where  one  is  compelled  to  resort  to  a 
■court  of  equity  for  the  purpose  of  removing  some  obstruc- 
tion fraudulently  or  inequitably  interposed  to  prevent  a  sale 
on  execution,  and  not  to  the  class  where  a  person  resorts  to 
equity  as  a  general  creditor  to  obtain  satisfaction  of  his 
debt;  that,  while  in  the  latter  class  of  cases  all  legal  reme- 
dies must  be  exhausted  as  a  condition  precedent  to  the  main- 
tenance of  the  action,  in  the  former  the  party  has  a  right, 
under  the  established  rules  of  equity  jurisprudence,  to  in- 
voke equity  to  remove  a  cloud  upon  an  existing  interest  in 
real  property.  True,  the  court  based  its  decision  on  Gates 
V.  Booviery  17  Wis.  455,  remarking  that  such  case  was  "  an 
action  by  the  judgment  creditors  of  one  of  the  defendants 
to  have  a  deed  executed  by  him  to  his  codefendant  set  aside 
as  a  fraudulent  obstruction  to  the  proceedings  of  the  plaint- 
iffs to  enforce  the  lien  of  their  judgment,  so  that  they  might 
Bell  the  property  upon  execution,"  and  said,  arguendo  and 
partly  outside  the  facts  of  the  case,  that,  "  The  judgment  of 
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the  plaintiff  is  by  statute  a  specific  lien  upon  the  land  with- 
out the  issue  or  levy  of  an  execution.  .  .  .  The  existence 
of  the  lien  without  adequate  remedy  for  enforcing  it  at  law, 
by  reason  of  the  fraudulent  or  inequitable  obstruction  inter- 
posed by  the  defendant,  is  sufficient  to  give  a  court  equity- 
jurisdiction,"  indicating  that,  to  the  writer  of  the  opinion  at 
least,  the  mere  fact  of  proceedings  having  been  had  to  en- 
force the  judgment  was  without  significance  as  regards, 
whether  the  plaintiff  was  possessed  of  an  interest  in  the 
property  covered  by  the  fraudulent  conveyance,  which  equity 
would  free  from  an  existing  cloud  upon  it.  But  the  fact  re- 
mains that  these  circumstances  were  present:  an  execution 
on  the  judgment  and  proceedings  thereon  against  the  prop- 
erty by  a  levy  under  the  execution  by  advertising  the  prop- 
erty for  sale  as  provided  by  law;  which  circumstances,  later 
in  the  history  of  similar  litigation,  came  to  have  controlling 
significance,  and  without  conflict  with  anything  actually 
decided  in  thq  Cornell  Case  when  tested  by  its  facts. 

It  will  be  found  that  there  is  nothing  in  Qcdea  v.  Boomer 
to  call  for  or  justify  the  remark  made  in  Cornell  v.  Hadway, 
so  far  as  such  remark  was  outside  the  facts  of  the  case.  In 
the  former  case  the  facts  were  that  while  there  was  no  ex- 
ecution levy,  an  execution  had  been  issued  and  returned  un- 
satisfied, and  all  the  legal  remedies  of  the  judgment  creditor 
to  collect  his  debt  had  been  exhausted  without  his  being 
able  to  obtain  any  satisfaction  thereof.  In  that  situation 
the  court  held  that  the  creditor,  as  to  property  fraudulently 
transferred  by  the  judgment  debtor,  and  upon  which  the 
creditor  would,  but  for  such  transfer,  have  had  an  unclouded 
specific  lien,  was  entitled  to  invoke"  the  aid  of  equity  to  en- 
force his  right  to  a  lien  by  removing  the  fraudulent  obstruc- 
tion thereto.  "  The  case,"  said  the  court,  "  belongs  to  the 
class  where  the  issue  of  the  execution  gives  the  plaintiff  a 
specific  lien  upon  the  property,  but  he  is  compelled  to  go  to 
a  court  of  equity  for  the  purpose  of  removing  some  obstruc- 


Wis.]  august  TERM,  1900.  .635- 

French  Lumbering  Ca  y&  Theriault  and  wifa 

tion  fraudulently  or  inequitably  interposed  to  prevent  a  sale 
on  execution." 

In'  OaUoway  v,  Hamilton^  68  Wis.  651,  the  maintenance  of 
an  action  in  equity  by  a  judgment  creditor  circumstanced 
somewhat  different  than  respondent  is,  turned  on  the  fact 
that  a  lien  had  been  obtained  by  a  levy  upon  the  property 
under  an  execution,  the  prior  cases  in  this  court  being  re- 
ferred to  as  in  harmony  with  the  decision.  The  court  said, 
"  If  it  be  true  that  the  real  estate  seized  on  the  execution 
belonged  to  the  judgment  debtor,  and  a  deed  has  been  put 
upon  record  which  purports  to  convey  the  legal  title  to  an- 
other, which  will  have  the  effect  to  defeat  or  greatly  impair 
the  lien  unless  the  deed  is  canceled,  we  suppose  it  is  well 
settled  that  a  court  of  equity  will  interfere  and  remove  the 
inequitable  obstruction.  'The  equitable  relief  sought  rests 
upon  the  fact  that  the  execution  has  issued,  and  a  specific 
lien  has  been  acquired  upon  the  property  of  the  debtor  by 
its  levy,  but  that  the  obstruction  interposed  prevents  a  sale 
of  the  property  at  a  fair  valuation.' "  After  thus  disposing 
of  the  point  under  consideration  it  is  probably  unfortunate 
that  the  court  said  arguendo,  and,  as  will  be  plainly  seen, 
somewhat  outside  the  case,  quoting  the  obiter  remark  in 
Cornell  v,  Radway,  22  Wis.  260,  heretofore  referred  to, 
"  Where  the  judgment  of  the  plaintiff  is  by  statute  a  specific 
lien  upon  the  land  without  the  issue  or  levy  of  an  execution, 
it  would  seem  that  the  plaintiff  is  entitled  to  the  aid  of  the 
court,  whether  execution  has  been  issued  and  returned  un- 
satisfied or  not,''  thus  in  a  measure  keeping  up  the  uncer- 
tainty as  to  whether  a  judgment,  standing  alone,  is  a  specific 
lien  upon  the  real  property  of  the  judgment  debtor  which 
he  fraudulently  conveyed  prior  to  its  rendition,  instead  of 
its  being  a  mere  right  to  acquire  a  lien,  which  requires  the 
issuance  of  an  execution  and  an  actual  seizure  of  the  prop- 
erty thereunder  in  order  to  ripen  into  such  an  interest  in  the 
rea  as  will  be  recognized  by  a  court  of  equity  in  an  action  to 


«36  SUPREME  COURT  OF  WISCONSIK.         [107 

French  Lumbering  Co.  vs.  Therlault  and  wife^ 

remove  a  cloud  thereon  by  the  owner  of  such  interest.  It 
should  be  said  that  the  remark  referred  to  was  good  law  as 
applied  to  the  case,  because  the  attempted  conveyance  of 
the  property  was  absolutely  void  for  want  of  authority  to 
make  it,  though  the  decision  was  not  very  clearly  placed 
on  that  ground. 

In  Erans  v.  Laughton^  69  Wis.  138,  the  propertj^  was  seized 
under  a  writ  of  attachment.  This  proposition  among  other 
thinofs  was  sufBcientlv  involved  to  receive  the  attention  of 
the  court:  Was  the  conveyance  made  to  hinder  and  defraud 
■creditors?  the  idea  being  that  if  such  was  its  character  no 
lien  was  acquired  thereon  by  the  attachment.  On  such  prop- 
osition the  court  said,  in  effect,  that,  if  it  were  to  be  de- 
cided in  the  affirmative,  the  judgment  creditor  would  be 
at  liberty,  notwithstanding  the  conveyance,  to  seize  the  land 
on  execution  or  attachment  as  the  property  of  his  debtor, 
and  thereby  acquire  a  specific  lien  at  law  which  equity 
would  lend  its  aid  to  protect. 

In  Ahlhau8er  v.  Doud^  74  Wis.  400,  an  action  inequity,  by 
a  judgment  creditor  to  remove  a  cloud  from  his  lien  upon 
property  fraudulently  mortgaged  and  conveyed  by  the  judg- 
ment debtor,  was  sustained  solely  upon  the  ground  that  the 
plaintiff  had  in  fact  acquired  a  specific  lien  on  such  property 
by  a  seizure  thereof  under  an  execution  issued  on  his  judg- 
ment. True  it  was  there  said  that,  "  The  fraudulent  deeds 
and  mortgages  are  absolutely  void,  and  conveyed  no  estate 
to  the  grantees  and  mortgagee  as  against  the  claim  of  the 
plaintiff,  and  so  the  lien  of  the  judgment  and  execution  is 
perfect;"  but  it  will  be  observed  that  the  lien  was  spoken 
of  as  being  created,  not  by  the  judgment,  but  as  being 
single  and  created  by  the  judgment  and  execution;  and  by 
a  careful  reading  of  the  opinion  it  will  be  clearly  seen  that 
it  proceeded  to  a  conclusion  pn  the  theory  that  the  fraudu- 
lent instruments  were  absolutely  void  only  in  the  sense 
that  they  were  void  at  the  election  of  the  judgment  cred- 
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itor  —  that  is,  that  they  were  voidable;  that  the  term  "abso- 
lately  void  "  was  not  appropriately  used ;  that  the  title  to. 
the  property  was  so  affected  by  the  fraudulent  conveyancea 
that  without  an  actual  seizure  of  it  under  an  execution  or 
attachment  the  creditor  could  not  obtain  a  specific  lien 
thereon  but  only  the  right  to  a  lien;  that  upon  such  right 
being  exercised  by  the  specific  act  of  election,  to  avoid  the^ 
fraudulent  transfers,  of  a  seizure  of  the  property,  an  actual 
interest  therein  was  acquired,  leaving  such  conveyances  as. 
mere  clouds  upon  such  interest,  which  equity  would  lend  its 
aid  to  remove. 

We  have  now  reviewed  the  more  important  cases  preced- 
ing Gilbert  v.  Stockman,  81  Wis.  602,  and  shown,  it  would 
seem,  as  regards  anything  actually  decided  therein,  that 
they  are  all  in  harmony  with  the  decision  in  that  case  and 
with  what  is  here  decided, —  that  is,  that  a  judgment  against 
a  fraudulent  vendor  of  real  property,  which  has  been  duly 
docketed  in  the  county  where  such  real  estate  is  located^ 
does  not  of  itself  create  a  lien  on  such  property,  because  the 
conveyance  vests,  in  the  fraudulent  vendee,  the  title  of  his. 
vendor,  subject  to  the  right  of  the  defrauded  creditors  at 
their  election  to  avoid  it;  that  such  creditor  can  only  avoid 
the  fraudulent  transfer  and  obtain  a  specific  lien  upon  the 
property  covered  by  it  by  a  seizure  thereof  under  a  writ  of 
attachment  or  execution,  or,  after  the  exhaustion  of  all  legal 
remedies  to  collect  the  debt  without  success,  by  an  appeal 
to  a  court  of  equity  to  remove  the  impediment  to  the  judg-^ 
ment  attaching  to  the  property;  that  in  the  absence  of  such 
seizure  the  judgment  creditor  has  only  the  right  to  a  lien 
upon  the  property  fraudn'ently  conveyed  and  to  enforce 
such  lien  for  the  satisfaction  of  his  debt,  which  right,  being 
strictly  legal,  cannot  be  prote  ted  in  equity  till  the  creditor 
has  first  exhausted  all  his  legal  remedies  to  that  end,  as  in- 
dicated; that  when  the  right  to  a  lien  upon  the  property 
fraudulently  conveyed  ripens  into  a  lien  in  fact  by  an  actual 
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seizure  of  the  property  under  attachment  or  execution,  a 
•court  of  equity  will  then  lend  its  aid  to  free  the  lien  from 
the  cloud  upon  it  created  by  the  fraudulent  conveyance. 

Having  disposed,  adversely  to  the  respondent,  of  the  con- 
tention that  its  judgment  and  the  docketing  thereof  in  the 
•county  where  the  land  in  controversy  lay  created  a  specific 
lien  upon  the  property,  assuming  that  the  prior  conveyance 
thereof  was  void  as  to  the  creditors  of  the  grantor  because 
tainted  with  fraud,  under  sec.  2320,  Stats.  1898,  it  is  not 
necessary  to  decide  the  question,  argued  in  the  briefs  of 
counsel,  of  whether  the  facts  alleged  in  the  complaint  are 
sufficient  to  show  that  the  deed  was  so  tainted. 

The  only  question  left  for  consideration  is  this :  Is  the  deed 
•of  an  insane  person,  who  has  not  been  adjudged  insane  and 
placed  under  guardianship,  merely  voidable?  If  it  is  abso- 
lutely void,  then,  according  to  the  complaint,  the  title  to  the 
property  in  question  did  not  pass  to  TheriavU  by  the  con- 
veyance under  which  he  claims.  In  that  event  the  respond- 
ent's judgment  became  a  lien  upon  the  property  and  the 
<5ora plaint  shows  a  good  cause  of  action  in  equity  to  remove 
the  cloud  upon  such  lien. 

There  is  some  conflict  of  authority  in  this  country,  and 
between  the  courts  of  this  country  and  those  of  England, 
regarding  the  character  of  an  insane  person's  deed.  In  Eng- 
land it  is  held  that  such  a  deed  is  absolutely  void.  Ball  v. 
Ilannin,  1  Dow  &  C.  380.  There  are  a  few  authorities  to 
the  same  effect  in  this  country,  most  or  all  of  which,  upon 
careful  examination,  will  be  found  to  be  quite  undecisive 
and  unsatisfactory.  The  text  writers  are  in  substantial  ac- 
cord-that an  insane  person's  deed  conveys  title  to  the  grantee 
and  is  voidable  only.  Devlin,  Deeds,  §  73;  1  Washb.  Eeal 
Prop.  (5th  ed.),  486;  2  Kent,  Comm.  452;  Kerr,  Eeal  Prop. 
§  2316;  Pingree,  Keal  Prop.  §  1281;  1  Jones,  Eeal  Prop. 
§  52;  1  Story,  Eq.  Jur.  §§  222,  228;  11  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.),  133.     The  only  text  writer  that  is  out  of  line 
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is  Beach.  He  states  the  law  in  accordance  with  the  English 
doctrine  in  his  late  work  on  the  Modern  Law  of  Contracts, 
at  §  1390,  in  a  few  words,  without  comment  even  to  the  ex- 
tent of  recognizing  a  conflict  of  authority  on  the  subject. 
The  only  support  for  the  text  in  the  notes  is  a  few  New  York 
oases,  none  of  which  supports  it  in  fact,  the  leading  case  being 
Van  Deiisen  v.  Sweety  51  N.  Y.  378,  to  which  further  refer- 
ence will  be  hereafter  made.  The  most  prominent  case  cited 
is  one  decided  in  the  supreme  court  of  New  York,  Brown  v. 
Miles,  16  N.  Y.  Supp.  251,  reported  in  the  regular  series  of 
state  reports  in  61  Hun,  453.  That  is  cited  as  a  definite 
judicial  declaration  that  the  great  weight  of  authority  is  to 
the  eflfect  that  an  insane  man's  deed  is  absolutely  void.  The 
writer  of  the  opinion  so  says^  citing,  however,  only  a  few  New 
York  cases,  none  of  which  in  fact  supports  the  doctrine  to 
its  full  extent. 

It  is  deemed  proper  to  call  special  attention  here  to  the 
careless  manner  in  which  the  text  above  referred  to  was 
prepared,  lest  the  profession  be  misled  by  it.  It  illustrates 
the  danger  of  placing  any  great  reliance  on  some  of  the 
modern  text-books,  and  the  importance  of  more  care  being 
exercised  in  their  preparation. 

In  Devlin -on  Deeds  [§  73]  the  law  is  stated  thus:  "The 
deed  of  a  person  non  compos  ineiiiis  who  is  not  under  guardian- 
ship transfers  a  seisin  and  is  merely  voidable."  That  is  sup- 
ported by  a  large  collection  of  cases  from  many  states  of  the 
Union.  In  Washburn  on  Eeal  Property  [(5th  ed.),  vol.  1, 
p.  486]  it  is  said  that  infants  and  insane  persons  not  under 
guardianship  are  in  the  same  class,  substantially,  in  respect 
to  their  acts  being  voidable  and  not  void.  Both  of  the  text 
writers  specially  referred  to  cite  Van  Deusen  v.  Sweet,  supra, 
and  Farley  v.  ParTcer,  6  Oreg.  105,  which  is  based  on  the 
New  York  case,  as  exceptions  to  the  great  array  of  authority 
to  which  they  call  attention. 

In  Vam,  Deusen  v.  Sweet,  the  court  did  not  go  to  the  extent 
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of  holding  that  the  deed  of  an  insane  person,  though  not 
under  guardianship,  is  in  all  cases  absolutely  void.  The  de- 
cision was  limited  to  cases  where  the  insanity  is  of  such  a 
nature  as  to  render  the  subject  of  it  absolutely  incompetent 
to  act  mentally  in  the  transaction, —  to  persons  so  insane  as 
to  be  wholly  devoid  of  reason.  It  was  said,  in  effect,  that 
there  is  no  doubt  that  a  person  may  be  insane  and  his  mental 
unsoundness  be  of  such  a  nature  as  to  render  his  acts  only 
voidable;  that  the  mere  fact  of  the  insanity  of  the  maker  of 
a  deed,  regardless  of  the  degree  of  insanity,  is  not  sufficient 
to  render  the  deed  absolutely  void  if  he  is  not,  at  the  time 
of  making  it,  under  guardianship  because  of  his  infirmity. 

There  is  strong  reason  for  the  idea  that,  if  a  person  is  so 
utterly  devoid  of  mental  power  as  to  be  totally  incapable  of 
comprehending  the  nature  of  his  act  in  making  a  deed,  or 
knowing  that  he  is  engaged  in  such  a  transaction,  the  instru- 
ment should  be  held  to  have  no  legal  existence  for  any  pur- 
pose.   That  is  as  far  as  the  Xew  York  court  has  gone. 

If  we  were  to  hold  in  accordance  with  Van  Deusen  v.  Sweety 
it  would  not  save  the  complaint  from  condemnation  as  not 
stating  a  cause  of  action,  for  there  is  no  allegation  in  it  in 
regard  to  Lavoie's  condition  at  the  time  he  made  the  deed, 
except  that  he  was  insane.  The  degree  of  his  insanity  is  not 
alleged.  In  Aldrich  v.  Bailey^  132  N.  T.  85,  a  complaint, 
held  by  the  lower  court,  on  the  strength  of  Fa/i  Deusen  v. 
Sweety  to  state  a  good  cause  of  action  to  avoid  certain  deeds 
as  absolutely  void,  was  condemned,  without  affirming  the 
rule  laid  down  in  the  Van  Deusen  Casey  for  want  of  allega- 
tions showing  that  the  grantor  of  the  deed  was  wholly  with- 
out mental  capacity.  Though  some  twenty  years  had  elapsed 
since  the  decision  in  that  case,  the  court  declined  to  say  it 
was  correctly  decided,  but  said  that,  assuming  its  correct- 
ness, a  complaint  to  annul  the  deed  of  an  insane  person  not 
under  guardianship  is  insufficient  unless  it  shows  that  such 
person  was  absolutely  and  completely  unable  to  understand 
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or  comprehend  the  nature  of  the  transaction.  Other  New 
York  cases  are  in  the  same  line.  Hiffffs  v.  Am.  T,  Soo.  95 
K  Y.  503;  ValentiTie  v.  Lunt,  115  N.  T.  496. 

Valpey  v.  Rea^  130  Mass.  384,  is  cited  to  our  attention  as 
holding  that  the  deed  of  an  insane  person  is  absolutely  void 
unless  ratified  by  the  grantor  on  recovering  his  reason. 
Brighom  v.  I^ayerweatherj  144  Mass.  48,  should  be  added. 
However,  they  do  not  go  to  the  length  contended  for.  In 
the  one  case  it  is  said  that  the  deed  of  an  insane  person  is 
ineffectual  to  convey  the  title  to  land  "  against  the  grantor 
or  against  his  heirs  and  devisees  unless  it  is  confirmed  by  the 
grantor  himself  when  of  sound  mind,  or  by  his  legally  con- 
stituted guardian,  or  by  his  heirs  or  devisees."  That  lan- 
guage was  repeated  in  the  second  case  in  connection  with 
the  following:  "Such  deed  may  be  disaffirmed^  without  re- 
turning the  consideration  money  or  placing  the  other  party 
in  statu  quoP  A  careful  analysis  of  the  quoted  language 
must  lead  to  the  conclusion  that  the  Massachusetts  court 
came  far  short  of  holding  what  respondent  contends.  A 
thing  that  "  may  be  made  good  by  ratification,"  or  is  not  so 
binding  but  that  it  may  be  "disaflBrmed,"  it  would  seem, 
must  be  said  to  be  voidable  only.  That  such  was  the  sense 
in  which  those  terms  were  used  appears  conclusively  by  the 
fact  that  numerous  early  Massachusetts  cases  were  referred 
to  as  having  established  the  doctrine  declared,  in  all  of 
which  it  was  distinctly  held  that  the  deed  or  contractual 
act  of  an  insane  person  is  merely  voidable.  For  example, 
in  Carrier  v,  Sears^  4  Allen,  336,  it  was  said :  "  The  contract 
of  an  insane  person,  or  one  obtained  by  fraud  or  duress,  is 
voidable  and  not  void."  In  Gibson  v.  Soper^  6  Gray,  279, 
after  some  other  not  very  well  considered  remarks,  it  was 
said,  arguendo^  speaking  of  the  insane  person  as  the  de- 
mandant, "The  estate  is  still  in  the  demandant;  for  if  it 
passed,  it  passed  by  the  deed  of  an  insane  man  never  ratified 

or  confirmed.    That,  in  law,  is  impossible."  The  court,  how- 
Vou  107—41 
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ever,  referred  to  Allis  v.  Billings^  6  Met.  415,  saying  that  it 
settled  the  law  for  Massachusetts  that  the  deed  of  an  insane 
person  is  voidable  only.  In  the  AUis  Case  the  lower  court 
instructed  the  jury  that  the  deed  was  absolutely  void.  That 
was  held  error  on  the  appeal,  the  court  remarking:  "The 
jury  should  have  been  instructed  that  this  fact  [of  insanity], 
if  established,  rendered  the  deed  voidable."  Numerous  other 
Massachusetts  cases  to  the  same  effect  might  be  cited. 

If  any  further  support  were  needed  for  the  view  that  the 
late  Massachusetts  cases  do  not  change  the  rule  early  laid 
down  and  affirmed  in  that  court,  it  is  furnished  by  Hovey  v. 
Hobami^  53  Me.  451,  where  language  is  used  similar  to  that 
in  Yalpey  v,  JSea^  130  Mass.  384,  as  regards  ratification  or 
confirmation  being  necessary  to  render  an  insane  man's  deed 
valid.  What  was  meant  by  such  language  is  clearly  shown 
by  the  language  of  the  decision,  as  follows:  "The  deed  of 
an  insane  man  not  under  guardianship  is  not  void,  but  void- 
able," etc.  "  If  under  guardianship,  the  deed  is  absolutely 
void."  A  multitude  of  cases  to  the  same  effect  might  be 
cited.  We  will  refer  to  only  a  few  of  them.  Castro  v.  OeiZ^  110 
Cal.  292 ;  Boyer  v.  Berrymcm^  123  Ind.  451 ;  Nichol  v,  Thomas, 
63  Ind.  42;  Mton  v.  Eaton^  37  N.  J.  Law,  108;  Elston  v. 
Jasj}er,  45  Tex.  409;  Odom  v.  Biddiek,  104  N.  0. 515;  Burn- 
ham  V.  EidweU,  113  111.  425;  Crawford  v.  Scovelly  94  Pa.  St. 
48;  Ghnhhen  v.  Maxwell^  34  Kan.  8;  AUen  v.  BerryhUly  27 
Iowa,  534;  Burke  v.  Allen,  29  K  H.  106. 

Our  attention  is  called  to  Dexter  v.  HaU,  15  Wall.  9,  as 
holding  to  the  contrary  of  the  cases  above  cited.  If  coun- 
sel were  right  as  to  that  case,  we  should  hesitate  before  run- 
ning counter  to  it  on  a  new  question  in  this  court,  unless 
there  is  such  an  overwhelming  weight  of  authority  against 
it  as  to  clearly  show  that  it  is  wrong.  What  is  in  fact  de- 
cided in  Dexter  v.  Hall  is  that  a  power  of  attorney  made  by 
an  insane  person  is  absolutely  void.  Eeference  is  made  to 
the  doctrine  of  the  English  courts,  that  the  deed  of  an  in* 
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sane  person  is  classed  with  such  person's  power  of  attorney^, 
but  the  court  recognized  that  there  may  well  be  a  distinction 
between  an  insane  person's  power  of  attorney  and  his  deed. 
It  was  said,  as  regards  the  character  of  the  former,  that  the 
decisions  in  England  and  in  this  country  are  in  harmony, 
but  that  as  regards  the  character  of  the  latter,  whether  void- 
able or  absolutely  void,  there  is  considerable  conflict  and 
inconsistency.  The  decision  of  the  court,  however,  was  con- 
fined, as  it  necessarily  had  to  be,  to  the  question  before  it, 
and  we  are  unable  to  find  that  the  doctrine  announced  has 
€ver  been  extended  in  that  court  to  deeds.  In  Johnson  v, 
Harmon^  94  U.  S.  3Y1,  the  subject  was  referred  to,  it  being 
said  that  the  deed  of  a  person  so  bereft  of  reason  as  not  to 
be  able  to  distinguish  between  right  and  wrong  is  at  least 
voidable. 

There  are  cases  where  courts  have  reached  the  same  con- 
clusion, as  to  the  scope  of  Dexter  v,  Hall^  as  that  urged  by 
respondent's  counsel.  For  example,  in  German  S.  c&  L,  Soc. 
V.  De  Lcbshmutt^  67  Fed.  Rep.  399,  decided  in  the  circuit 
court  for  the  district  of  Oregon,  the  following  language  is 
used :  "  Whatever  difference  of  opinion  once  existed  as  to 
whether  the  deed  of  an  insane  person  was  void  or  voidable, 
the  question  is  authoritatively  settled  that  such  deed  is  ab- 
solutely void,"  citing  Dexter  v.  Hall^  and  Farley  v,  Parker, 
6  Oreg.  105.  The  latter  case,  it  will  bo  remembered,  merely 
followed  Van  Deusen  v.  Sweet,  51  N.  T.  378,  to  the  effect 
that  the  deed  of  a  person  so  insane  as  to  be  wholly  bereft 
of  reason  is  absolutely  void,  and  Dexter  v.  Hall  does  not  at- 
tempt to  decide  the  question  at  all.  In  Parker  v.  Marco, 
76  Fed.  Rep.  510,  decided  in  the  United  States  circuit  court 
for  the  district  of  South  Carolina,  Mr.  Justice  Simonton,  who 
delivered  the  opinion,  said  that  in  Dexter  v.  HaU  "  the  ques- 
tion before  the  court  was  whether  the  deed  of  an  insane 
person  was  void  or  voidable.  To  that  question  the  court 
directed  its  attention,  and  solved  the  doubts  created  by  con- 


644  SUPREME  COURT  OF  WISCONSIN".         [107 

French  Lumbering  Ca  ▼&  Theriault  and  wife, 

flicting  decisions  in  other  jurisdictions,  fixing  the  law  in  the 
federal  courts,  which  was  afterwards  amplified  by  Mr.  Jus- 
tice Olifpoed  in  Johfison  v.  Harmon^  94  U.  S.  371.*'  How 
very  far  that  statement  is  from  what  was  in  fact  decided  in 
those  cases  is  clearly  indicated  by  what  has  been  said.  !No 
attempt  was  made  to  harmonize  conflicting  decisions  in  this 
country.  As  indicated,  the  law  as  settled  in  England  was 
referred  to,  also  the  inconsistencies  in  the  adjudications  of 
tliis  country,  as  to  deeds  of  insane  persons,  without  express- 
ing any  decided  opinion  as  to  the  right  of  the  matter,  and 
then  the  question  presented  for  adjudication  was  decided  in 
harmony  with  the  decisions  of  the  English  courts  and  those 
of  this  country  as  well 

We  have  now  carried  the  discussion  of  the  subjects  pre- 
sented by  this  appeal  to  a  considerable  length,  though  no 
greater,  probably,  than  their  importance  warrants.  We  re- 
ceived much  assistance  from  the  able  briefs  of  counsel  on 
both  sides  of  the  controversy,  and  have  pursued  our  inves- 
tigations to  a  satisfactory  conclusion.  On  the  first  branch 
of  the  case  we  have  shown,  as  it  seems,  that  there  is  a  sub- 
stantial harmony  in  the  decisions  of  this  court,  from  the  be- 
ginning, on  the  lines  laid  down  in  GUhert  v.  Stockman,  81 
Wis.  602,  which  are  tied  to  the  idea  expressed  in  that  case 
that  the  word  "  void  "  in  sec.  2320,  Stats.  1898,  means  void- 
able, and  that  the  title  to  lands  conveyed  in  fraud  of  cred- 
itors actually  passes  to  the  vendee,  subject,  however,  to  be 
divested  at  the  election  of  any  such  creditor.  On  the  second 
branch  of  the  case  we  have  shown  that  there  is  substantial 
harmony  in  the  decisions  of  this  country  contrary  to  the 
law  as  held  by.  the  English  courts,  that  the  deed  of  an  in- 
sane person  is  voidable,  not  void ;  that  the  exceptions  to 
that  doctrine  are  few  in  number  and  are  either  based  on  a 
misconception  of  the  authorities  on  which  they  are  grounded, 
or  follow  the  lead  of  Van  Devsen  v.  Sweety  51  N.  Y.  378, 
which  goes  no  further,  as  we  have  shown,  than  to  hold  that 
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the  deed  of  a  person  absolutely  bereft  of  reason  is  abso- 
lutely void.  We. must  bold  that,  at  the  time  respondent's 
judgment  was  rendered,  the  judgment  debtor  did  not  have 
title  to  the  land  in  controversy,  hence  that  such  judgment 
did  not  become  a  specific  lien  thereon,  whether  the  deed  to 
Theriault  be  considered  as  tainted  with  fraud  under  sec. 
2320,  Stats.  1898,  or  to  be  the  deed  of  an  insane  person.  In 
any  event,  the  deed  passed  the  title  to  the  land  to  the  grantee 
therein  named,  subject,  however,  to  be  divested  according 
to  law.  Plaintiff  not  being  possessed  of  a  lien  upon  the 
land  by  virtue  of  his  judgment,  his  right  to  enforce  the  judg- 
ment by  execution  did  not  survive  the  death  of  Lavoie,  so 
no  lien  was  acquired  under  the  execution  levy.  The  demur- 
rer to  the  complaint,  therefore,  should  have  been  sustained. 
By  the  Court, —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Casboday,  0.  J.«  took  no  part. 


Oebkahan,  Eespondent,  vs.  Chbisleb,  Appellant. 

September  i7 — October  IB,  1900. 

Conversion:  Betum  of  property  pending  suit:  Damages:  Mittgation: 

Tender:  Costs. 

1.  Plaintiff  purchased  a  horse  and  buggy  of  L.,  who  delivered  the  prop- 
erty at  a  certain  livery  stabla  L.  having  absconded  leaving  her 
children,  their  uncle  came  to  town  to  get  what  property  she  left 
and  employed  defendant  to  assist  him.  Defendant,  who  was  under- 
sheriff,  having  discovered  the  property  at  the  stable,  directed  those 
in  charge  not  to  allow  any  one  to  remove  it,  and  thereafter  returned 
with  the  uncle  and  directed  the  property  to  be  delivered  to  him, 
which  was  dona  Defendant  was  ignorant  of  plaintiff's  owner- 
ship and,  when  he  did  learn  thereof,  offered  to  return  the  property, 
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which  he  did  after  suit  had  been  commenced.  Held,  that  defend- 
ant clearly  exercised  dominion  over  plaintiff's  property  in  defiance 
of  his  rights,  and  was  guilty  of  its  conversion. 

2,  In  such  case,  the  defendant  being  answerable  not  only  for  the  value 
of  the  property,  but  for  any  special  damages  the  plaintiff  had  sus- 
tained, the  return  to  the  plaintiff  of  the  property  and  its  accept- 
ance, or  its  retaking,  pending  the  suit  goes  only  to  mitigate  the 
damages,  and  not  in  bar  of  the  action. 

8.  Where,  in  an  action  for  conversion,  the  property  is  returned  to  and 
accepted  by  plaintiff  pending  the  action,  the  defendant  may  pro- 
tect himself  against  a  judgment  for  the  costs  of  the  action,  in  case 
.  nominal  damages  only  are  finally  recovered,  by  tendering  judgment 
for  nominal  damages  and  costs  up  to  the  time  of  tender. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  E.  W.  Helms,  Judge.     Affirmed, 

This  action  was  brought  in  justice's  court  to  recover  for 
the  conversion  by  defendant  of  a  horse,  buggy,  and  harness. 
The  trial  resulted  in  a  judgment  for  plaintiff  for  six  cents 
damages  and  costs.  The  case  was  appealed  to  the  circuit 
court,  and  was  tried  and  disposed  of  upon  the  justice's  re- 
turn of  testimony.  The  judgment  of  the  court  below  was 
aflBrmed.  The  following  facts  are  shown  by  the  record: 
Plaintiff  purchased  the  property  of  Mrs.  Lowe,  a  widow, 
who  at  his  direction  left  it  at  a  livery  stable  in  the  city  of 
Eau  Claire.  Mrs.  Lowe  eloped,  leaving  several  children. 
William  Lowe,  a  brother  of  her  deceased '  husband,  took 
charge  of  the  children.  He  came  to  Eau  Claire  to  look  up 
any  property  she  may  have  left,  and  at  his  request  the  de- 
fendant, who  was  undersheriff,  assisted  him.  The  defend- 
ant found  the  property  at  the  livery  stable,  and  directed  the 
persons  in  charge  not  to  let  any  one  have  it.  He  returned 
soon  afterwards  with  Mr.  Lowe,  and  directed  the  livery- 
stable  keeper  to  deliver  the  property  to  him,  and  it  was 
taken  away.  He  acted  on  the  supposition  that  it  belonged 
to  Mrs.  Lowe.  The  following  day  he  was  informed  by  the 
plaintiff  that  he  owned  the  property.  He  replied  that  he 
had  acted  a  little  too  quick  in  the  matter,  and  that  he  would 
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have  the  horse  brought  in  the  next  day.  After  the  suit  had 
been  commenced,  and  before  trial,  Lowe  brought  the  prop- 
erty back  to  the  stable,  and  made  claim  for  keeping  of  the 
horse.  Plaintiff  declined  to  pay,  and  took  the  property  and 
sent  it  to  his  farm.  There  are  other  minor  circumstances 
shown  by  the  record  tending  to  support  the  alleged  con- 
version, but  it  is  deemed  unnecessary  to  state  them  in  detail. 
Defendant  brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  Wickham  <&  Farr^  and  for  the  respondent  on  that  of  Ftoajo- 
ley^  Bundy  cfe  WUcox. 

Counsel  for  the  appellant  contended,  inter  alia^  that  the 
defendant's  acts  complained  of  did  not  constitute  a  conver- 
sion. Smith  V,  SchuUnherg^  34  Wis.  41,  50;  2  Greenl.  Ev. 
§§  642,  643;  TinTcer  v.  Morrill,  39  Vt.  47Y;  Gassier  v.  Woody 
120  K  C.  69;  Ternj  v.  Birmingham  Nat  Bank,  93  Ala.  599; 
4  Am.  &  Eng.  Ency.  of  Law,  108, 109;  26  id.  735;  Boiling  v. 
Kirly,  24  Am.  St.  Kep.  796,  note ;  Cooley,  Torts,  448 ;  Bry- 
ant's Justice,  §  1212;  Smith  v,  Colby,  67  Me.  169;  Gurley  v. 
Armstead,  148  Mass.  267;  Hodgson  v.  St.  Paul  P.  Co,  78 
Minn.  172;  State  v.  Staed,  72  Mo.  App.  581;  Geo.  IL  Fuller 
D.  Co.  V.  McDade,  113  Cal.  360;  Steele  v.  Marsicano,  102  Cal. 
666;  Gillet  v.  RoberU,  57  N.  Y.  28;  School  Dist.  v.  Zink,  85 
Wis.  636;  Tucker  v.  Hbmatonic  R.  Co.  39  Conn.  447;  Fouldea 
V.  WUloughhy,  8  Mees.  &  W.  540. 

Bardeen^  J.  Two  questions  are  suggested  by  the  record : 
(1)  Does  the  evidence  show  that  defendant  was  guilty  of  a 
Conversion  of  the  property  sued  for  ?  (2)  Was  the  taking  of 
the  property  by  plaintiff  pending  the  suit  a  waiver  of  his 
cause  of  action  for  conversion  ? 

1.  We  will  first  inquire  what  acts  of  a  party  constitute  a 
conversion.  Perhaps  as  terse  a  definition  as  can  be  found 
in  the  books  is  given  in  Cooley,  Torts  (2d  ed.),  524.  '  The 
learned  author  says:  "Any  distinct  act  of  dominion  wrong- 
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fully  exerted  over  one's  property  in  denial  of  his  right,  or 
inconsistent  with  it,  is  a  conversion."  It  is  not  necessary 
that  there  should  be  a  manual  taking,  or  that  it  should  bev 
shown  that  he  applied  it  to  his  own  use.  The  test  is,  Does 
he  exercise  a  dominion  over  it  in  exclusion  or  in  defiance 
of  the  plaintiff's  rights?  If  he  does,  that  in  law  is  con- 
version, be  it  for  his  own  or  another  person's  use.  Neither 
is  it  any  defense  to  say  that  he  acted  as  agent.  "  But  one 
who  assists  in  a  wrongful  taking  of  goods  is  liable,  though 
he  acted  as  agent  merely,  for  agency  cannot  be  recognized 
as  a  protection  in  wrongs."  Cooley,  Torts,  529.  Neither  is 
the  motive  which  controlled  the  party  available  as  a  defense, 
except,  in  cases  where  exemplary  damages  are  claimed,  it 
may  be  shown  in  mitigation,  Baltimore  dk  0,  JR.  Co.  v. 
O'Donndl,  21  L.  R  A.  117,  49  Ohio  St.  489;  ToUn  v.  Deal, 
60  Wis.  87.  In  view  of  these  rules,  it  seems  entirely  un- 
necessary to  discuss  the  evidence.  The  defendant  clearly 
exercised  dominion  over  the  plaintiff's  property  in  defiance 
of  his  rights.  It  does  not  serve  to  excuse  him  that  he  was 
ignorant  of  plaintiff's  title,  or  supposed  title  was  in  Mrs. 
Lowe,  or  that  he  was  acting  in  the  interest  of  Mr.  Lowe. 
We  say,  therefore,  that  there  is  evidence  to  support  the 
plaintiff's  cause  of  action. 

2.  After  this  suit  was  commenced  the  plaintiff  took  pos- 
session of  the  property,  and  it  is  now  claimed  by  defendant 
that  he  waived  his  right  to  further  prosecute  his  action.  We 
are  referred  to  Collins  v.  Lowry^  78  Wis.  329,  as  an  author- 
ity sustaining  that  proposition.  This  was  an  action  for  the 
conversion  of  certain  shares  of  stock.  Pending  the  action 
the  defendant  brought  such  shares  into  court  and  tendered 
them  to  plaintiff.  At  the  trial  plaintiff  announced  his  readi- 
ness to  accept  the  stock,  and  thereupon  introduced  the  stock 
certificate  in  evidence.  He  claimed  also  the  right  to  recover 
damages  for  his  time,  trouble,  and  expense  in  attempting  to 
secure  a  return  of  the  stock.    The  court  directed  a  verdict 
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for  nominal  damages.  The  recovery  being  less  than  $50, 
judgment  for  costs  was  entered  for  defendant.  In  this  court 
the  plaintijBf  insisted  that  he  was  entitled  to  recover  for  his 
expenses,  etc.  In  denying  a  recovery  under  the  circum- 
stances, the  following  language  was  used:  "The  theory  of 
the  case  is  that  the  defendant  is  only  answerable  for  the 
value  of  the  property,  and  that  he  or  his  vendee  or  trans- 
feree is  to  be  regarded  as  the  owner.  Such  being  the  nature 
of  the  action,  a  verdict  for  the  value  of  the  property  con- 
verted necessarily  covers  and  includes  the  damages  for  such 
conversion,  and  the  acceptance  b/  the  plaintiff  of  the  thing 
converted  necessarily  covers  and  includes  its  value,  and 
hence  such  acceptance  extinguishes  the  alleged  cause  of  ac- 
tion for  such  value.  In  other  words,  the  plaintiff,  pending 
such  action,  cannot  waive  the  alleged  tortious  conversion  by 
taking  back  the  property,  and  at  the  same  time  continue  the 
action  and  recover  the  full  or  partial  value  of  the  thing  con- 
verted, not  even  to  recover  costs."  It  will  be  observed  that 
no  cases  are  cited  to  sustain  this  proposition.  It  is  true  that 
in  actions  for  conversion  of  property  the  measure  of  dam- 
ages is  generally  the  value  of  the  property  at  the  time  and 
place  of  the  conversion,  w^ith  interest;  but,  when,  the  cir- 
cumstances show  special  damage  over  and  above  the  value 
of  the  property,  the  almost  universal  current  of  authority  is 
that  such  damage  may  be  recovered  in  such  action. 

This  rule  was  recognized  in  Churchill  v,  WeUh^  47  Wis. 
39,  is  incidentally  referred  to  in  Ingram  v,  BanJcin^  47  Wis. 
406,  and  is  expressly  stated  in  Parroiski  v,  Ooldherg^  80 
Wis.  339.  In  ChurchiU  v.  Welsh,  47  Wis.  39,  and  again  in 
Warder  v.  Baldwin,  51  Wis.  450,  this  court  discussed  the 
circumstances  under  which  there  may  be  a  return  of  the 
property  converted,  in  mitigation  of  damages,  pending  the 
suit.  The  conclusion  arrived  at  was  that  in  case  of  such  re- 
turn, and  in  the  absence  of  evidence  showing  special  dam- 
age, the  recovery  should  be  limited  to  nominal  damages. 
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In  I^arr  v.  State  Bank,  87  Wis.  223,  the  rule  is  again  referred 
to  and  affirmed.  It  is  there  distinctly  said  that  unless  the 
plaintiff  has  suflFered  special  damages,  apart  from  the  value 
of  the  property,  the  recovery  must  ba  limited  to  nominal 
damages,  although  in  that  case  the  return  was  made  before 
the  action  was  brought.  It  will  be  observod  that  the  court 
speaks  of  the  return  of  the  property  as  being  in  mitigation 
ofd(tmage>8  and  not  in  extinguishment  of  the  cause  of  action. 
This  seems  to  be  the  rule  everywhere,  as  will  be  seen  by^ 
reference  to  the  following  authorities:  Cooley,  Torts  (2d 
ed.),  535,  note  1;  2  Addison,  Torts,*  513,  §  534;  2  Jaggard, 
Torts,  Y20;  Walker  v.  Fuller,  29  Ark.  448  (where  it  is  ex- 
plicitly stated  that,  although  the  plaintiff  could  not  recover 
the  full  value  of  the  goods  after  retaking  them,  yet  the  re- 
ceipt back  of  the  goods  alone  would  not  bar  the  action; 
the  fact  should  have  gone  in  mitigation  of  damages);  Oreen- 
field  Bank  v,  Leavitt,  17  Pick.  1  (where  it  is  said,  "  It  is  also 
well  settled  that,  if  the  property  for  which  the  action  ia 
brought  be  returned  to  and  received  by  the  plaintiff,  it  shall 
go  in  mitigation  of  damages");  S.  C.  28  Am.  Dec.  268,  and 
note.  The  case  of  Bigelow  Co,  v,  Ileintze,  53  N.  J.  Law,  6& 
contains  an  extended  discussion  of  the  question.  The  court 
there  says:  "In  trover  the  cause  of  action  is  complete  upon 
j)roof  of  the  conversion.  The  return  of  the  property  is  no 
bar  to  the  action,  but  is  admissible  in  mitigation  of  dam- 
ages." 

Many  other  cases  might  be  cited,  but  to  do  so  would  in- 
cumber the  record.  The  rule  is  universal,  and  rests  upon 
the  ground  that  the  return  of  the  property  does  not  extin- 
guish the  cause  of  action,  but  simply  goes  in  mitigation  of 
the  damages. 

It  being  established  in  this  state  that  special  damages  may 
be  recovered  in  actions  of  this  kind,  the  infirmity  of  the  rule 
stated  in  Collins  v.  Lowry,  78  Wis.  329,  becomes  apparent. 
The  theory  of  the  case  is  not  that  "  the  defendant  is*  only 
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answerable  for  the  value  of  the  property."  He  is  answer- 
able, not  only  for  the  value  of  the  property,  but  for  any  spe- 
cial damage  the  plaintiff  has  sustained.  Hence  a  return  or 
retaking  of  the  property  goes  only  to  mitigate  the  damages^ 
and  not  in  bar  of  the  action.  In  the  case  at  bar,  however^ 
no  special  damages  are  shown.  In  Hiort  v,  L,  cfe  N,  TF.  7?. 
Co,  4  Exch.  Div.  188, 195,  Bkomwell,  L.  J.,  said:  "A  conver- 
sion cannot  be  purged,  and  if  a  defendant  is  guilty  of  con- 
version he  must  pay  some  damages.  A  return  of  the  goods 
undoubtedly  might  be  shown,  to  reduce  the  damages,  in  the 
case  of  conversion,  not  only  when  the  owner  voluntarily 
received  back  the  goods,  but  when  he  took  them  back  against 
his  will.  In  an  action  of  trover  and  conversion,  the  practice 
was  for  a  defendant  to  apply  to  the  court  for  a  stay  of  pro- 
ceedings on  a  delivery  up  of  the  goods,  and  on  payment  of 
nominal  damages  and  costs;  but  if  the  plaintiff  refused  to 
accept  delivery,  and  insisted  on  proceeding  with  his  action 
for  substantial  damages,  he  did  so  at  his  peril,  and  if  he 
failed  to  get  substantial  damages  he  was  made  to  pay  the 
costs  of  the  action.  It  is  clear,  therefore,  that  on  a  return 
of  the  goods  the  plaintiff  would  recover,  not  their  value,  but 
the  damages  he  had  sustained  by  the  wrongful  act,  which 
was  called  the  conversion."  The  rule  above  suggested,  when 
a  return  of  the  property  had  been  had,  of  applying  to  the 
court  to  stay  or  dismiss  the  action  upon  tender  or  payment 
of  nominal  damages  and  costs,  was  referred  to  and  approved 
in  Bigdow  Co.  v,  Heintze,  supra^  and  is  one  that  furnishes- 
ample  protection  to  the  defendant.  It  is  certainly  against 
the  policy  of  the  law  to  permit  parties  to  carry  on  litigation 
when  only  the  question  of  costs  is  involved.  The  case  of 
Oeiser  T,  M.  Co.  v.  Smithy  36  Wis.  205,  however,  does  not 
quite  strike  the  situation  here  presented.  There  the  pay- 
ment of  the  note  in  suit  extinguished  the  entire  cause  of  ac- 
tion, and  the  court  held  there  could  be  no  judgment  for 
costs  without  a  judgment  for  damages.    Here  the  plaintiff 
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was  entitled,  at  least,  to  a  judgment  for  nominal  damages, 
which  was  a  suflBcient  foundation  to  carry  costs.  The  de- 
fendant might  easily  have  protected  himself  by  setting  up 
the  facts  in  his  answer,  and  tendering  payment  of  nominal 
damages  and  costs,  as  hereinbefore  suggested. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Cassoday,  0.  J.;  took  no  part. 


DoBOTHT,  Appellant,  vs.  Bichhond,  Bespondent 

September  S7  —  October  1£,  1900, 

Appeals  from  jti8tice*s  court:  Trials  de  novo:  Review  of  orders  of  jus- 
tice of  the  peace. 

Where  a  plaintiff  has  appealed  from  a  final  judgment  rendered  in 
justice's  court,  dismissing  the  action  for  noncompliance  with  an 
order  requiring  security  for  costs,  and  made  the  affidavit  entitling 
him  to  a  new  trial,  the  filing  of  the  record  in'the  circuit  court  gives 
pendency  to  the  action  in  that  court,  where  it  is  entitled  to  a  trial 
on  the  merits,  and  the  propriety  or  impropriety  of  the  justice's  ac- 
tion in  ordering  security  for  costs,  or  dismissing  the  action  for  non- 
compliance with  such  order,  is  not  the  subject  of  review. 

Appeal  from  an  order  of  the  circuit  court  for  Polk  county : 
A.  J.  ViNjE,  Circuit  Judge.     Reversed. 

PlaintijBf  sued  defendant  in  justice's  court  upon  a  contract 
demand  of  $100.  Upon  appearance  of  the  parties,  security 
for  costs  was  demanded,  and  ordered  by  the  justice,  and 
peremptorily  refused  by  the  plaintiff,  whereupon  the  action 
was  dismissed.  Plaintiff,  within  the  time  limited  by  law, 
gave  due  notice  and  affidavit  for  appeal  to  the  circuit  court 
for  Polk  county,  accompanied  by  an  affidavit  for  trial  de 
novoy  in  compliance  with  sec.  3768,  Stats.  1898.    At  the 
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first  term  after  filing  the  return  on  said  appeal,  namely,  on. 
the  12th  day  of  September,  1899,  with  no  intermediate  steps 
of  record,  an  order  was  entered  dismissing  the  appeal,  with 
$10  costs,  from  which  order  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  H,  P,  Burdick^  and  for  the  respondent  on  that  of  NiU 
P,  Haugen. 

DoDGs,  J.  The  case  of  Stemam  v.  SchuUe^  83  Wis.  567,  is 
conclusive  of  the  question  here  presented.  The  plaintiff  had 
appealed  from  a  final  judgment,  and  made  affidavit  entitling 
him  to  a  new  trial,  so  that  the  question  of  the  propriety  or 
impropriety  of  the  justice's  action  in  ordering  security  for 
costs,  or  in  dismissing  the  action  for  noncompliance  there- 
with, was  not  the  subject  of  review.  Upon  the  appeal  being 
perfected  in  the  manner  prescribed  by  the  statute,  the  filing 
of  the  record  in  the  circuit  court  gave  pendency  to  the  action 
in  that  court,  where  it  was  entitled  to  a  trial  on  the  merits. 
The  considerations  urged  by  respondent,  of  hardship  to  him, 
are  matters  for  the  legislature,  but  cannot  justify  disobedi- 
ence of  their  behests  by  the  court.  If  security  for  costs  was 
necessary  to  defendant's  protection,  he  had  an  easy  remedy, 
by  application  to  the  circuit  court,  under  sec.  2942,  Stats. 
1898. 

By  the  Court. —  The  order  appealed  from  is  reveraed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Cassodat,  C.  J.,  took  no  part 


654 


SUPREME  COURT  OF  WISCONSDf. 


[107 


The  State  ex  rel.  Boycott  ▼&  Mayor,  eta,  of  La  Crosse. 


107 
111 

107 
117 


654 
g85 

654 
162 


The  State  ex  eel.  Boycott,  Appellant,  vs.  The  Mayor  akd 
Common  Council  of  La  Crosse  and  another,  Respond- 
ents. 

September  6  —  October  SO,  1900, 

.Municipal  corporations:  Amendment  of  c7iartei\'  Adoption  of  portions 

of  general  city  charter  law. 

Under  sea  926,  Stats.  1898,  any  city,  incorporated  under  a  special  char- 
ter, is  authorized  to  adopt,  by  ordinance,  the  provisions  of  any  chap- 
ter, subchapter,  section,  or  subdivision  of  a  section  of  the  general 
city  charter  law  (ch.  40a,  Stats.  1898),  as  an  addition  to  or  in  lieu  of 
provisions  of  its  charter.  Subch.  ZVIII  of  ch.  40a  (seG&  925-173 
to  925-200;,  entitled  "City  Improvements,"  relates,  among  other 
things,  to  the  establishing  and  recording  of  grades  for  streets;  the 
proceedings  to  be  taken  for  their  improvement,  including  the  rais- 
ing of  the  necessary  funds  therefor;  and  the  assessment  of  benefits 
and  damages  to  the  abutting  lot  owner  upon  the  alteration  of  an 
established  grade,  or  the  doing  of  any  work  on  the  streets  at  the 
expense  of  the  real  estate  benefited,  with  right  of  appeal  to  the  cir- 
cuit court  The  common  council  of  La  Crosse,  a  city  incorporated 
under  a  special  charter,  by  ordinance,  adopted  sea  925-175  and 
sees.  925-177  to  925-197,  leaving  out  the  other  sections  of  subch. 
XVIIL  Sec.  925-173,  one  of  the  omitted  sections,  requires  the  es- 
tablishment and  recording  of  the  grade  of  all  streets,  and  prohibits 
work  thereon  until  such  grade  is  established  and  recorded,  and  its 
provisions  do  not  appear,  either  in  form  or  substance,  in  any  part  of 
the  special  charter  of  La  Crosse.  JSeldj  that  the  omission  of  sea  925- 
173  was  a  substantial  and  material  change  in  the  law  as  passed  by 
the  legislature,  and  therefore  fatal  to  the  validity  of  the  ordinanca 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  R.  G.  Siebecker,  Judge.    Heversed, 

This  is  an  action  of  certiorari  brought  in  due  time,  under 
the  provisions  of  ch.  165,  Laws  of  1899,  to  test  the  validity 
of  the  attempted  adoption  by  the  common  council  of  the 
city  of  La  Crosse  of  certain  sections  of  ch.  4:0a  of  the  Stat- 
utes of  1898,  being  what  is  known  as  the  general  city  charter 
law.  The  city  of  La  Crosse  is  a  city  incorporated  under  a 
special  charter,  viz.  ch.  102,  Laws  of  1887.  On  the  13th  daj^ 
of  April,  1900,  the  common  council  attempted  by  ordinance 
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to  adopt  certain  sections  of  subch.  XYIII  of  said  ch.  4:0a/ 
the  adoption  being  made  under  that  part  of  sec.  926,  Stats. 
1898,  which  authorizes  cities  incorporated  under  special  char- 
ters to  adopt  by  ordinance  the  provisions  of  any  subchapter, 
section,  or  subdivision  of  a  section  of  chapter  40a,  in  addi- 
tion to  or  in  lieu  of  the  provisions  of  its  special  charter. 
Subch.  XVIII  aforesaid  is  entitled  "  City  Improvements," 
and  is  intended  to  govern  that  subject.  Its  sections  are  num- 
bered from  925-172  to  925-200,  inclusive.  The  ordinance 
in  question  attempted  to  adopt  sec.  925-175  and  sees.  925- 
177  to  925-197,  inclusive,  leaving  out  sees.  925-172, 173, 174, 
176,  199,  and  200. 

In  order  to  understand  the  questions  involved,  it  will  be 
necessary  to  state  the  contents  of  the  various  sections  of 
5ubch.  XVIII  aforesaid,  either  at  length  or  in  substance,  and 
such  statement  is  as  follows: 

"  Sec.  925-172.  The  council  shall  have  authority  to  estab- 
lish the  grade  of  all  streets  and  alleys  in  the  city,  and  to 
•change  and  re-establish  the  same  as  it  may  deem  expedient; 
provided,  that  whenever  it  shall  change  or  alter  the  per- 
manently established  grade  of  any  street  any  person  thereby 
sustaining  damages  to  his  property  on  such  street  shall  have 
a  right  to  recover  such  damages  in  the  manner  set  forth  in 
this  subchapter. 

"  Sec.  925-173.  The  grade  of  all  streets  shall  be  established 
4ind  described,  and  the  adoption  of  such  grades  and  all  alter- 
ations thereof  shall  be  recorded  by  the  city  clerk.  No  street 
shall  be  worked  until  the  grade  thereof  is  established  and 
recorded  in  the  manner  herein  set  forth. 

"Sec.  925-174.  The  streets  shall  be  divided  into  a  carriage 
way  and  a  sidewalk  on  each  side  thereof;  the  sidewalk  shall 
be  for  the  use  of  persons  on  foot,  and  no  person  shall  be 
allowed  to  incumber  the  same  with  boxes  or  other  material; 
but  such  sidewalk  shall  be  kept  clear  for  the  uses  specified 
herein. 
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"  Sec.  925-175.  The  city  may  cause  streets  and  alleys  to 
be  opened,  leveled,  graded,  regraded,  graveled,  regraveled, 
macadamized,  paved  and  repaved  with  stone,  wood  or  other 
material  or  improved  in  any  other  manner,  and  may  causo 
such  streets  and  alleys  to  be  swept,  sprinkled  and  cleaned ; 
but  no  street  shall  be  graded,  graveled,  paved,  macadamized 
or  improved,  where  the  expense  exceeds  five  hundred  dol- 
lars, except  upon  the  vote  of  two  thirds  of  the  members  of 
the  council  elect.  The  expense  of  such  work  or  improve- 
ment may  be  paid  in  whole  or  in  part  by  the  city  or  by  the 
property  to  be  benefited  thereby,  as  the  council  shall  direct, 
but  in  no  case  shall  the  amount  assessed  to  any  parcel  of 
real  estate  exceed  the  benefit  accruing  thereto  by  such  im- 
provement, except  in  case  of  sidewalks;  provided,  that  where 
work  is  ordered  to  be  done  and  the  expense  thereof  is  made 
chargeable  to  particular  property  the  city  shall  in  no  case 
be  responsible  for  the  payment  therefor  except  in  cases  where 
the  cost  of  the  improvement  exceeds  the  benefits. 

"  Sec.  925-176.  In  any  city  whenever  the  owners  of  more 
than  one  half  of  the  frontage  of  the  lots  upon  that  part  of 
any  street  proposed  to  be  improved  shall  petition  the  com- 
mon council  to  improve  such  street  or  part  of  street  by  stone 
paving,  macadam  or  otherwise  as  set  forth,  to  be  made  in 
such  manner  as  shall  be  fully  specified  by  the  city  surveyor 
and  approved  by  the  mayor,  and  upon  advertisement  setting 
forth  clearly  such  specifications,  such  city  may  contract  for 
such  work  to  be  done  by  the  lowest  responsible  bidder  if 
deemed  reasonable  in  cost,  or  in  case  of  macadam  it  may 
have  the  work  done  by  men  in  the  employ  of  the  city;  pro- 
vided, that  such  improvement,  unless  made  to  connect  with 
streets  somewhat  similarly  improved,  shall  be  made  to  ex- 
tend upon  such  street  not  less  than  the  length  or  width  of 
three  blocks  of  lots  and  the  street  crossings  between.  The 
cost  of  such  improvement  when  made  shall  be  assessed  to 
the  respective  owners  of  the  lots  fronting  on  such  street  in  the 
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ratio  of  each  owner's  number  of  feet  front  to  the  entire  length 
of  such  improvement,  exclusive  of  street  crossings,  which 
shall  be  chargeable  to  the  city  as  its  proportion  of  expense, 
and  such  crossings  shall  be  made  to  conform  with  the  street 
so  improved.  The  word  street  as  herein  used  may  be  con- 
strued to  mean  two  or  more  streets  when  the  whole  taken 
together  would  form  one  continuous  drive." 

Sec.  925-177  provides  for  the  construction  of  cross  walks 
and  the  repairing  of  streets,  to  be  paid  out  of  the  city  or 
ward  funds.  Sees.  925-178  to  925-185,  inclusive,  contain 
specific  provisions  for  the  assessment  of  benefits  and  dam- 
ages upon  the  alteration  of  any  established  grade  or  the 
doing  of  any  work  upon  any  streets  at  the  expense  of  real 
estate  benefited,  and  provide  for  an  appeal  to  the  circuit 
court  from  such  assessment,  which  is  declared  to  be  the  only 
remedy  of  the  property  owner  for  the  redress  of  any  griev- 
ance by  reason  of  the  making  of  the  improvement  or  of  a 
change  in  any  established  grade.  Sec.  925-186  provides  for 
the  methods  of  advertising  for  bids  for  the  work.  Sec.  925- 
187  gives  power  to  reject  bids.  Sees.  925-188  and  925-189 
provide  for  the  execution  of  certificates  against  the  lands 
benefited,  to  contractors,  and  specify  that  such  certificates 
shall  be  conclusive  evidence  of  the  legality  of  the  proceed- 
ings after  the  expiration  of  nine  months  from  their  date,  and 
also  provide  for  the  insertion  of  the  amounts  thereof  in 
the  tax  roll.  Sec.  925-190  provides  that  a  contract  for  street 
improvements  may  provide  that  the  amount  chargeable  by 
way  of  benefits  may  be  paid  with  certificates  against  lots  or 
in  special  improvement  bonds,  or  in  the  proceeds  of  the  sale 
of  such  bonds.  Sees.  925-191  to  925-1 97a,  inclusive,  con- 
tain general  provisions  authorizing  the  issue  and  execution 
of  special  improvement  bonds,  and  the  effect  of  such  bonds 
when  executed,  and  the  method  of  foreclosure  thereof.  There 
is  no  section  925-198.  Sees.  925-199  and  925-200  provide 
that,  until  a  board  of  park  commissioners  shall  be  provided 
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for,  the  public  parks  of  the  city  shall  be  in  charge  of  the 
board  of  public  works,  and  that  the  common  council  of 
the  city  shall  have  full  power  to  legislate  for  public  parks, 
subject,  however,  to  the  proviso  that  the  question  of  the 
establishment  thereof  be  first  decided  in  the  affirmative  by 
vote  of  the  electors  of  the  city. 

These  facts  appearing  upon  the  return  of  the  writ  of  cer- 
tiorari,  the  proceedings  of  the  common  council  were  affirmed 
by  the  circuit  court,  and  the  relator  appeals. 

For  the  appellant  there  was  a  brief  by  McConndl  <& 
Schweizei*^  and  oral  argument  by  J,  K  McCormeU. 

W,  K  Wblfej  for  the  respondents. 

WiNSLow,  J.  The  facts  in  the  present  case  are  similar  to 
those  presented  in  the  case  of  Adams  v.  BdoUy  105  Wis.  363, 
with  the  important  difference  that  in  the  Adams  Case  the 
ordinance  of  adoption  included  the  whole  of  subch.  XVIII, 
set  forth  in  the  statement  of  facts,  except  sec.  174,  whereas 
the  ordinance  attacked  in  the  present  case  omits  sees.  172, 
173,  174,  176, 199,  and  200. 

The  conclusions  reached  in  the  Adams  Ca^e  were,  in  sub- 
stance, that  the  statutory  provision  authorizing  a  city  acting 
under  a  special  charter  to  adopt  a  part  of  the  general  charter 
law  is  valid,  at  least  as  applied  to  the  adoption  of  an  integral 
part  of  the  law,  complete  in  itself;  that  this  is  option  legis- 
lation, uniform  in  its  operation,  and  is  not  special  legislation, 
although  the  option  is  confined  to  a  class.  The  discussion 
of  the  general  subject  in  that  case  was  the  result  of  the 
fullest  consideration  which  we  were  able  to  give  it,  assisted 
by  very  complete  and  able  arguments.  We  have  seen  no 
reason  to  re-examine  the  positions  there  laid  down,  nor  were 
we  asked  to  do  so  in  the  present  case.  Counsel  for  the  ap- 
pellant in  the  present  case  accept  the  result  reached  in  the 
Adams  Case^  but  contend  that  the  attempt  has  been  made 
here  to  adopt  only  a  fragment  of  a  law,  and  to  leave  out 
important  sections  which  are  essential  parts  of  the  scheme 
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for  city  improvements  as  enacted  by  the  legislature,  and  that 
thip  cannot  be  legally  done  under  the  well-established  princi- 
ples applicable  to  option  legislation.  This  contention  pre^ 
sents  for  consideration  serious  and  interesting  questions.  The 
principle^that  an  option  law,  in  order  to  be  valid,  must  be  a 
complete  law  in  all  its  terms  and  provisions^  when  it  leaves 
the  legislative  branch  of  the  government,  so  that  nothing  is 
left  open,  save  the  determination  of  the  prescribed  fact  upon 
the  happening  of  which  it  is  to  go  into  effect,  is  so  well  set- 
tled as  to  require  no  discussion.  It  must  be  a  complete  law 
in  all  its  details  in  pr(B8e7it%  but  may  be  left  to  take  effect 
in  future.  Dowling  v,  Zancashirs  In^.  Go.  92  Wis.  63.  An5^ 
other  rule  would  result  in  a  practical  delegation  of  legislative 
power.  If  the  governing  body  of  a  municipal  corporation 
can  take  such  parts  as  it  chooses  from  a  complete  law,  and 
reject  such  parts  as  it  chooses,  the  result  will  be,  not  the  law 
which  the  legislature  has  enacted,  but  a  law  which  the  cor- 
poration has  enacted.  In  such  a  case  the  legislature  has 
never  said  that  the  parts  chosen  by  the  corporation  should 
•constitute  a  law,  standing  by  themselves,  but  the  governing 
body  of  the  corporation  has  said  so.  This  must  be  legisla- 
tion, or  it  is  nothing;  and,  if  it  be  legislation,  it  is  legislation 
by  the  municipal  corporation,  and  not  by  the  legislature.  It 
may  be  said  that  this  view  is  inconsistent  with  the  result 
reached  in  the  Adains  Case^  but  we  think  not.  In  that  case 
it  was,  in  effect,  held  that  a  part  of  the  general  charter 
governing  a  particular  subject,  and  which  was  complete  in 
itself,  might  and  should  be  considered  as  a  separate  and  com- 
plete law  upon  the  statute  book,  and  thus  might  legally  come 
under  the  general  principle  sustaining  option  legislation. 
It  may  be  that  the  rule  adopted  in  that  case  carried  the 
<loctrine  by  which  option  legislation  is  sustained  to  the  limit, 
but  it  must  be  remembered  that  when  laws  are  attacked  as 
unconstitutional  the  courts  will  go  as  far  as  possible,  con- 
43istent  with  reason  and  sound  legal  principles,  to  sustain 
the  laws.    In  that  case  the  whole  of  subch.  XVIII,  except 
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sec.  174,  was  adopted,  and  it  was  deemed  the  adoption  of  a 
complete  law  on  the  subject  of  city  improvements;  the 
omission  of  sec.  174  not  being  regarded  as  important,  and 
the  question  as  to  the  effect  of  its  omission  not  having  been 
raised  or  argued  in  the  case.  Indeed,  the  provision  of  sec. 
174  would  seem  to  add  nothing  to  the  law,  for  the  reason 
that  its  provisions  are  simply  a  reaffirmation  of  provisions 
either  expressly  or  impliedly  contained  in  every  municipal 
charter,  and  which  have  been  universally  applied  from  time 
immemorial. 

In  the  present  case,  however,  a  number  of  additional  sec* 
tlons  were  omitted ;  and  the  question  is  whether  it  can  be 
said,  in  view  of  these  omissions,  that  the  council  has  exer- 
cised a  valid  option  by  accepting  a  complete  law  as  it  left 
the  legislature,  or  has  it  attempted  to  accept  a  part  only  of 
a  law,  and  thus  in  effect  legislated  for  itself?  The  legisla- 
tive scheme  for  the  construction  of  city  improvements,  as 
disclosed  by  subch.  XVIII,  may  be  briefly  stated  as  follows: 
The  power  to  establish  and  change  grades  is  vested  in  the 
council,  with  the  proviso  that  any  property  owner  damaged 
by  the  change  of  an  established  grade  shall  be  entitled  to 
recover  such  damages.  The  council  are  required  to  estab- 
lish grades  and  cause  them  to  be  recorded  in  the  clerk^s 
office,  and  no  street  can  be  worked  until  after  the  establish- 
ment and  recording  of  the  grade.  Streets  may  be  graded, 
paved,  or  improved  by  vote  of  the  council,  and  the  expense, 
either  in  whole  or  in  part,  paid  by  the  city,  or  the  property 
benefited;  but  no  assessment  of  benefits  shall  exceed  the 
actual  benefit,  except  in  case  of  sidewalks.  When  the  owners 
of  more  than  one  half  the  lots  fronting  on  a  street  shall  peti- 
tion for  a  specified  pavement,  approved  by  certain  officials, 
such  paving  may  be  done,  and  the  expense  charged  against 
the  abutting  lots  by  the  front-foot  rule.  Cross  walks  and 
repairs  shall  be  paid  for  out  of  city  or  ward  funds.  The 
benefits  and  damages  resulting  from  change  of  established 
grade  or  from  any  street  work  to  be  done  at  the  expense  of 
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property  benefited  shall  be  assessed  and  fixed  by  the  board 
of  public  works,  subject  to  final  review  and  correction  by  the 
council.  A  landowner  may  appeal  from  such  assessment, 
and  the  remedy  by  appeal  is  exclusive.  Bids  for  the  work 
shall  be  secured  in  a  specified  way,  and  contractors  shall 
be  paid  either  in  certificates,  improvement  bonds,  or  cash,  as 
determined  by  the  council.  Improvement  bonds  may  be 
issued  at  the  option  of  lot  owners,  with  certain  specified 
characteristics  and  legal  effect. 

So  far  as  necessary  for  the  present  purpose,  the  foregoing 
may  be  said  to  be  the  substance  and  effect  of  the  law  gov- 
erning street  improvements  as  it  left  the  legislature.  Can 
this  be  said  to  be  the  substance  and  effect  of  the  law  which 
the  council  of  the  city  of  La  Crosse  attempted  to  adopt  ? 
We  think  this  question  must  be  answered  in  the  negative. 

It  may  be  granted  that  the  city  had  and  still  has  power, 
under  its  special  charter,  to  establish  and  change  grades,  so 
that  the  failure  to  adopt  the  first  clause  of  sec.  172  is  imma- 
terial. Leaving  this  omission,  therefore,  out  of  considera- 
tion, we  find  that  the  council  has  attempted  to  eliminate 
from  the  law  passed  by  the  legislature  (1)  the  provision  that 
a  property  owner  may  recover  his  damages  for  a  change  of 
established  grade;  (2)  the  requirement  that  the  grade  of  all 
streets  shall  be  established  and  recorded;  (3)  the  prohibi- 
tion against  the  working  of  any  street  until  the  grade  is 
established  and  recorded ;  (4)  the  provision  allowing  the  own- 
ers of  more  than  one  half  the  frontage  on  a  street  to  cause 
the  street  to  be  paved,  and  paid  for  by  assessments  on  abut- 
ting lots  under  the  front-foot  rule.  With  these  substantial 
omissions,  we  do  not  see  how  it  is  possible  to  say  that  any 
complete  law  passed  by  the  legislature,  governing  street 
improvements,  has  been  adopted  by  the  council.  It  was 
argued  that  the  omission  of  the  proviso  in  sec.  172  giving  a 
property  owner  the  right  to  recover  damages  for  a  change 
of  established  grade  is  immaterial,  because  all  the  legal  ma- 
chinery for  the  recovery  of  such  damages  is  contained  in 
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sees.  178  et  seq.  of  the  chapter,  and  that  these  latter  sections 
were  all  adopted  by  the  ordinance.  Admitting  (but  not  de- 
ciding) that  this  contention  may  be  sound,  what  can  be  said 
which  will  excuse  the  omission  of  sec.  173,  which  requires 
the  establishment  and  recording  of  the  grade  of  all  streets^ 
and  prohibits  the  working  of  any  street  until  its  gra<le  is 
established  and  recorded?  Here  is  a  positive  requirement) 
which  the  legislature  deemed  an  essential  part  of  the  sys- 
tem, which  has  been  dropped  out  by  the  council,  and  which 
does  not  appear,  either  in  form  or  in  substance,  in  any  part 
of  the  special  charter  of  the  city  of  La  Crosse.  It  cannot 
be  called  trivial  or  unimportant.  It  was  evidently  framed 
to  secure  to  the  property  owner  the  right  to  have  a  perma- 
nently established  grade  fixed,  and  recorded  where  he  can 
examine  it,  before  any  work  be  done  on  the  street,  or  assess- 
ments made  against  his  property.  Without  this  provision, 
the  council  might  actually  work  the  street  and  change  its 
surface  up  or  down  as  many  times  as  they  chose,  and  levy 
assessments  therefor  every  time,  and  the  property  owner 
would  have  no  redress  for  the  change  of  actual  grade,  so  long 
as  the  council  had  not  permanently  established  a  grade. 
This  seems  to  be  the  very  thing  that  the  legislature  intended 
to  guard  against, —  the  safeguard  which  the  property  owner 
was  intended  to  have,-^  and  it  is  the  very  safeguard  which 
the  council  have  denied  him.  The  legislature  have  said  that 
he  should  have  it.  The  council  have  said  he  should  not 
have  it.  This  is  not  the  exercise  of  an  option  on  existing 
legislation.    It  is  legislation  itself. 

Begardless  of  the  effect  of  the  elimination  of  sec.  176 
(which  is  also  a  serious  question),  we  cannot  but  regard  the 
omission  of  sec.  173  as  a  substantial  and  material  change  in 
the  law  as  passed  by  the  legislature,  and  hence  fatal  to  the 
ordinance. 

We  are  not  unmindful  of  the  importance  of  the  question 
presented,  nor  of  the  probable  far-reaching  effects  of  this 
ruling,  and  for  those  reasons  have  given  the  case  most  care- 
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ful  consideration.  As  a  result  of  this  consideratioil,  the  con- 
clusions reached  seem  inevitable  and  free  from  all  reasonable 
doubt,  and,  such  being  our  conclusions,  we  should  fail  in 
our  duty,  did  we  not  declare  them. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  reverse  the  proceedings  of  the  city  coun- 
cil by  which  the  ordinance  was  adopted. 

Maeshall,  J.  With  the  conclusion  reached  in  this  case, 
notwithstanding  some  misgivings  as  to  Its  correctness,  I 
concur  because  I  cannot  see  that  a  different  result  can  be 
reached  with  sufficient  clearness  to  overbalance  the  weight 
which  an  associate  justice  should  give  to  the  opinions  of  his 
companions  on  matters  that  admit  of  a  reasonable  doubt  aa 
to  their  proper  solution.  I  write  this  opinion  because  of  & 
grave  question  which,  in  one  view  of  the  case,  is  involved, 
that  has  never  been  decided  by  this  court  or  presented  for 
its  consideration.  Without  expressing  any  decided  opinion 
in  regard  to  the  question  at  this  time,  I  am  inclined  not  to 
allow  the  case  to  pass  in  such  a  way  that  it  may  hereafter 
be  said  that  the  point  was  not  thought  of.  Before  this  court 
shall  be  called  upon  to  decide  such  question  the  public  in- 
terests demand  that  it  be  fully  presented  at  the  bar  by  able 
counsel.  It  is  one  so  far-reaching  as  to  call  for  the  best 
efforts  of  the  most  eminent  counsel  and  the  most  careful 
judicial  study  by  the  membera  of  this  court  in  order  to  arrive 
at  a  correct  conclusion. 

Neither  Dowling  v.  Lancashire  Ins.  Co.  92  Wis.  63 ;  In  re 
North  Milwaukee^  93  Wis.  616;  State  ex  rel.  Adanuv.  Burdge^ 
95  Wis.  390;  Adauis  v.  Beloity  105  Wis.  363,  nor  any  case 
found  in  our  Reports  on  the  subject  of  the  constitutional 
power  of  the  legislature  to  delegate  authority  to  say  when 
and  under  what  conditions  a  law  shall  take  effect,  rules  this 
case.  The  power  to  make  laws,  strictly  so  called,  using  the 
term  in  its  general  sense,  being  vested  exclusively  in  the 
senate  and  assembly  by  the  constitution,  obviously,  any  at- 
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tempt  to  delegate  it  to  any  other  body  or  governmental 
instrument  would  be  void.  Upon  that  principle,  in  Dowling 
V,  Lancashire  Ins.  Co.^  a  delegation  of  authority  to  the  com-*, 
missioner  of  insurance  to  make  a  law,  in  State  ex  rd,  Adams 
V,  Burdge  an  attempt  to  delegate  such  authority  to  the  state 
board  of  health,  and  in  In  re  North  Milwaukee  a  like  at- 
tempt, so  held,  to  delegate  power  to  the  circuit  courts,  were 
considered,  and  the  legislation  condemned.  Each  of  such 
cases  was  unquestionably  decided  right  if  the  principle  of  un- 
doubted soundness  referred  to  was  correctly  applied.  There 
is  no  room  for  controversy  but  that  the  legislature  may  make 
a  law  and  clothe  municipal  bodies  with  jwwer  to  say  when 
it  shall  take  effect  in  their  respective  corporate  communities. 
Upon  that  principle  Adams  v.  Beloit  was  decided.  The  two 
principles  mentioned  were  supposed,  by  the  counsel  who 
presented  thig,case  to  the  court  below  and  argued  it  here,  to 
necessarily  govern  the  same.  No  other  idea  seems  to  have 
been  thought  of.  The  case  was  decided  in  the  court  below 
with  that  view  and  has  been  likewise  decided  here. 

Has  not  the  full  scope  of  sec.  32,  art.  IV,  of  the  constitu- 
tion, been  overlooked,  and  does  it  not  expressly  authorize 
the  delegation  of  power  to  amend  special  city  charters? 
That  is  the  question  to  which  I  have  referred.  Sec.  1  of 
such  article  says  that  the  legislative  power  of  the  state  shall 
be  vested  in  a  senate  and  assembly.  That  obviously  limits 
the  power  to  make  general  laws  to  the  supreme  legislative 
body,  but  it  may  constitutionally  intrust  to  local  governing 
bodies  power  to  legislate  as  to  their  local  affairs  independent 
of  sec.  32,  art.  IV.  That  has  never  been  doubted.  Cooley, 
Const.  Lim.  226;  3  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  698. 
In  applying  the  principle  that  legislative  power  cannot  be 
delegated,  one  must  distinguish  between  general  laws  and 
mere  local  regulations.  MetcaJf  v.  St.  Louis j  11  Mo.  102; 
MarTde  v,  Akron^  14  Ohio,  586,  590;  Covington  v.  East  St. 
Louis,  78  111.  548;  Stih  v,  Indianapolis^  55  Ind.  515;  Kelly 
V.  Meeks^  87  Mo.  396,  401. 
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So  it  seems  that  if  the  act  of  the  common  council  of  La 
■Crosse  cannot  be  sustained  as  a  legitimate  exercise  of  author- 
ity to  say  when  a  law  shall  take  eflfect,  we  should  inquire  as 
to  whether  it  is  sustainable  as  a  local  regulation,  or  as  an 
administrative  act,  under  a  power  intrusted  to  inferior  legis- 
lative bodies  by  constitutional  authority.  In  that,  in  addi- 
tion to  the  accepted  doctrine  referred  to  regarding  the  mak- 
ing.of  mere  local  regulations,  we  must  turn  to  sees.  31  and 
32,  art.  IV,  of  the  constitution.  Sec.  31  expressly  prohibits 
the  legislature  from  enacting  special  or  private  laws  in  cer- 
tain cases  specified,  one  being  for  the  incorporation  of  any 
city,  town,  or  village  or  amending  the  charter  thereof.  If 
that  section  and  sec.  1  of  article  IV  exclusively  govern  the 
subject,  obviously  the  things  prohibited  cannot  be  done  at 
all  except  in  so  far  as  they  are  proper  subjects  of  local  legis- 
lation or  administration  under  general  laws  according  to  the 
principle  heretofore  referred  to,  or  by  option  laws.  But  sec. 
31  is  but  one  of  two  parts  of  the  change  in  the  constitution 
from  its  original  condition,  the  two  parts  being  dependent 
upon  each  other.  They  were  coupled  together  and  adopted 
under  such  circumstances  as  to  clearly  indicate  that  neither 
would  have  been  approved  without  the  other.  It  required 
the  entire  change  in  the  constitution  to  express  the  idea 
which  the  people  had  in  mind  as  to  the  matter  referred  to. 
The  additional  provision  is  contained  in  sec.  32  as  follows: 
"  The  legislature  shall  provide  general  laws  for  the  transac- 
tion of  any  business  that  may  be  prohibited  by  section  31 
of  this  article,  and  all  such  laws  shall  be  uniform  in  their 
operation  throughout  the  state,"  One  can  but  note  the  sig- 
nificance of  the  words  "  shall  provide  general  laws  for  the 
transaction  of  any  business  that  may  be  prohibited,"  etc. 
Can  that  be  accomplished  without  the  delegation  of  author- 
ity to  some  governmental  instrument  or  instruments  to  do 
the  things  prohibited?  We  have  not  yet  been  able  to  an- 
swer that  question  satisfactorily  in  the  affirmative  having  in 
mind  a  method. 
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The  idea  expressed  in  sec.  32  is  plainly  not  that  the  legisla- 
ture shall,  by  general  laws,  do  the  things  prohibited,  but  that  it 
shall  pass  general  laws  of  such  a  character  that  other  appro- 
priate bodies — boards,  councils,  or  courts — may,  in  the  exercise 
of  their  authority^  do  the  prohibited  things.  In  harmony  with 
that  idea  general  laws  were  passed  immediately  after  the 
change  in  the  cohstitution  which,  with  those  already  in  ex- 
istence, furnished  methods  of  doing  everything  mentioned 
in  sec.  31.  The  power  to  change  names  was  vested  in  cir- 
cuit courts.  Sec.  3520,  Stats.  1898.  The  power  to  constitute 
one  person  the  legal  lieir  of  another  was  vested  in  the  same 
tribunals.  Sec.  3521,  Stats.  1898.  The  power  to  lay  out  high- 
ways was  vested  in  town  boards  and  other  corporate  bodies 
having  charge  of  local  affairs.  Ch.  52,  Stats.  1898.  The 
power  to  grant  ferry  franchises  was  vested  in  county 
boards.  Ch.  53,  Stats.  1898.  The  power  to  authorize  a  sale 
of  lands  of  persons  under  disability  was  vested  in  the  circuit 
courts.  Ch.  151,  Stats.  1898.  The  power  to  locate  or  change 
county  seats  was  vested  in  the  people  of  the  respective 
counties  to  be  exercised  under  certain  specified  conditions. 
Sec.  655,  Stats.  1898.  The  power  to  extend  the  time  for  the 
collection  of  taxes  was  vested  in  town  boards  and  in  city  and 
village  councils.  Sec.  1108,  Stats.  1898.  The  power  to  cre- 
ate private  corporations  was  given  to  any  three  adult  resi- 
dents of  this  state  who  might  desire  to  exercise  it  for  any 
of  the  purposes  mentioned  in  the  statute  upon  their  comply- 
ing with  the  statutory  conditions.  The  power  to  amend 
private  corporate  charters  yvras  vested  in  the  stockholders  of 
the  corporations.  Ch.  86,  Stats.  1898,  particularly  sees.  17tl 
to  1774.  The  power  to  apportion  the  state  school  fund  was 
vested  in  the  state  superintendent  of  public  instruction. 
Ch.  28,  Stats.  1898.  That  of  determining  the  existence  of 
conditions  requisite  to  the  incorporation  of  villages,  in  effect 
granting  village  charters,  was  vested  in  the  circuit  courts^ 
Ch.  40,  Stats.  1898.  The  power  to  substitute  the  general 
city  charter  for  special  city  charters  was  vested  in  city 
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councils.  Sec.  925-3,  Stats.  1898.  The  power  to  amend 
city  charters  as  regards  ward  boundaries  was  vested  in  city 
councils.  Sec.  925-14,  Stats.  1898.  That  of  extending  cor- 
porate limits  by  adding  territory  less  than  that  included 
within  the  limits  of  a  town,  city,  or  village  was  vested  in  the 
councils.  Sec.  925-17,  Stats.  1898.  That  of  adding  to  a 
city  the  entire  territory  of  an  adjacent  city,  town,  or  vil- 
lage, was  vested  in  the  governing  bodies  of  the  respective 
corporations.  Sec.  925-18,  Stats.  1898.  The  power  to  amend 
special  city  charters  as  to  any  idea  covered  by  the  general  city 
charter  was  vested  in  the  city  councils  to  he  exercised  in  each 
case  hy  the  adoption  hy  such  councils  of  any  chapter^  sub- 
chapter^ section^  or  subdivision  of  a  sectiofi  of  such  general 
charter  covering  such  idea.     Sec.  926,  Stats.  1898. 

Is  there  a  difference  between  power  to  amend  the  charter 
of  a  private  corporation  and  that  to  amend  the  charter  of  a 
municipal  corporation?  Is  not  one  the  exercise  of  power 
to  make  law  as  much  as  the  other  ?  I  have  not  yet  been 
able  to  answer  those  questions  in  the  negative.  It  would 
seem  that,  among  the  general  laws  to  which  we  have  re- 
ferred, are  several  delegations  of  power  exercised  exclusively 
by  the  legislature  acting  directly  in  each  particular  instance 
before  the  constitution  was  amended.  How  can  the  doing 
of  those  things  now,  by  municipal  bodies  authorized  thereto 
by  general  laws,  be  the  exercise  of  legislative  power,  since 
the  legislature  no  longer  has  such  power?  If  it  has  the 
power  to  delegate  authority  generally  to  cities  to  amend 
their  charters,  that  power  to  delegate  cannot  be  delegated. 
Sut  how  does  that  militate  against  cities  administering,  as. 
to  their  respective  charters,  a  delegated  power,  vested  in 
them  under  the  constitution,  to  change  such  charters  ?  If 
the  legislature  may  intrust  to  city  councils  power  to  do  the 
business  of  amending  their  charters,  obviously  acts  in  that 
regard  have  the  force  of  law.  They  are  laws  to  all  intents 
and  purposes  the  same  as  if  made  by  supreme  legislative 
authority. 
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Now,  how  can  we  say  the  legislative  method  of  amending 
<3ity  charters  is  inherently  imperfect,  if  it  even  goes  as  far 
as  we  have  suggested,  since  the  legislature,  under  the  con- 
stitution, is  clothed  with  unlimited  discretion  as  to  the 
method  to  be  adopted  ?  It  will  be  observed  that  there  is 
no  limitation  in  that  regard,  except  that  the  general  scheme 
adopted  for  doing  things  which  can  no  longer  be  done  by 
■special  legislative  enactments  must  be  uniform  throughout 
the  state.  If  the  delegation  of  authority  by  a  general  law, 
to  an  inferior  legislative  tribunal,  to  do  one  of  the  things 
prohibited,  be  in  effect  a  delegation  of  authority  to  make 
law,  does  that  condemn  it  in  view  of  the  unrestricted  com- 
mand of  the  constitution  ?  And  why  is  the  exercise  of  such 
authority  the  exercise  of  any  power  vested  in  the  legislature, 
«ince  such  authority  cannot  be  exercised  by  the  senate  and 
assembly? 

Many  instances  might  be  mentioned  where  legislative 
functions  have  commonly  been  exercised  in  local  matters, 
both  before  and  since  the  amendment  of  the  constitution, 
by  the  governing  bodies  of  municipal  corporations.  Sig- 
nificant among  th^m  is  the  granting  of  franchises.  Such 
grants  have  uniformly  been  upheld  and  said  to  be  in  effect 
acts  of  supreme  legislative  authority  done  through  legiti- 
mate legislative  agents.  Ashland  v.  Wheeler^  88  Wis.  607; 
^tate  ex  rel.  AWy  Oen.  v.  Madison  St.  H.  Co,  72  Wis.  620; 
State  ex  rel,  AtPy  Gen,  v.  Portage  City  W.  Co,^  ante,  p.  441. 

The  foregoing  illustrations  are  not  deemed  delegations  of 
power  to  make  law,  strictly  so  called,  but  of  power  to  exe- 
cute or  administer  law.  The  administrative  acts  relate  back 
to  and  receive  force  as  law  from  the  supreme  legislative 
head.  The  supreme  authority  is  sufficiently  exercised  when 
it  intrusts  to  another  body  power  to  do  the  thing  in  the  par- 
ticular instance.  The  result  of  the  exercise  of  such  authority 
is  no  more  than  an  administrative  act  or  special  regulation 
or  provision,  but  with  the  same  force  and  effect  as  a  special 
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legislative  act  when  power  to  so  legislate  exists.    State  eno 
rd.  C/dlda  v.  Darr(yWy  65  Minn.  419. 

In  the  adoption  of  the  amendments  to  the  constitution  re- 
ferred to,  there  was  evidently  no  intention  to  do  more  than- 
to  limit  the  method  of  doing  the  things  mentioned,  takings 
away  from  the  legislature  the  power  to  do  such  things  by 
special  legislation  and  requiring  the  adoption  of  laws  en- 
abling the  doing  of  them  without  any  resort  to  the  legisla- 
ture in  particular  instances.  Now  the  legislature,  pursuant 
to  the  constitutional  amendment,  having  devised  a  scheme 
for  the  amendment  of  special  city  charters,  no  reason  is  per- 
ceived why  it  cannot  be  followed,  regardless  of  whether  it 
contemplates  indirect  special  legislation.  Obviously,  any 
attempt  to  amend  a  city  charter  not  in  accordance  with  the 
legislative  plan  is  void.  The  plan  that  has  been  adopted  is^ 
to  intrust  the  common  councils  of  cities  having  special  char- 
ters with  power  to  amend  them  by  adopting  a  chapter,  sub- 
chapter, section,  or  subdivision  of  a  section  of  the  general 
city  charter  law.  If  that  means  that  a  part  of  the  general 
charter  law  may  be  added  to  a  special  charter,  though  it 
cover  but  an  idea  which  in  the  general  law  is  combined 
with  others  covering  an  entire  subject  of  municipal  affairs, 
why  it  is  not  constitutional  to  its  full  extent  as  well  as  if  it 
allowed  only  the  adoption  of  an  entire  legislative  scheme, 
under  the  option  law  principle,  is  not  readily  answered  so 
as  to  support  a  theory  contrary  to  that  here  suggested. 

Enough  has  been  said  to  bring  out  clearly  the  idea  that 
the  constitution  expressly  authorizes  and  commands  the  leg- 
islature by  general  laws  to  intrust  to  some  agency  the  power 
to  do  each  and  every  thing  which  it  cannot  do  directly  b}'^ 
reason  of  sec.  31,  art.  IV,  of  the  constitution;  that  one  of 
those  things  is  the  amendment  of  special  city  charters;  that 
an  amendment  so  made,  though  having  the  force  of  law,  is 
in  itself  a  mere  executive  or  administrative  act;  and  that  it 
is  a  fair  question  as  to  whether  the  act  challenged  in  this 
case  may  be  sustained  if  the  legislative  plan  for  changing  spe- 
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•cial  city  charters  has  been  followed,  regardless  of  the  option 
law  doctrine  which  ruled  Adams  v.  JBeloit,  105  Wis.  363. 

Applying  the  foregoing  to  the  case  in  hand,  and  assuming 
all  the  power  suggested  to  exist  in  city  councils,  I  am  un- 
able to  say  that  the  legislative  plan  for  amending  respond- 
ent's charter  was  followed.  The  difficulty  grows  out  of  the 
omission  to  adopt  sec.  926-173,  Stats.  1898.  The  idea  ex- 
pressed in  such  section  is  by  its  express  language  impliedly 
carried  forward  and  made  a  proviso  to  every  other  section. 
By  its  omission,  the  adoption  of  other  sections  did  not  adopt 
a  single  idea  expressed  by  the  legislature  upon  the  subject 
of  street  improvements.  The  omitted  section  prohibits  any 
street  from  being  worked  till  its  grade  shall  have  been  es- 
tablished, described,  and  recorded  as  provided  in  the  scheme 
for  street  improvements  which  follows.  We  cannot  say  that 
any  legislative  idea  in  the  entire  scheme  is  complete  without 
a  recognition  of  sec.  925-173.  In  that  view,  whether  the 
validity  of  the  action  of  the  common  council  be  tested  by  the 
option  law  doctrine  or  by  the  theory  that  the  legislature  is 
not  limited  to  that  method  of  authorizing  amendments  to 
special  city  charters,  the  result  is  the  same. 

In  this  and  all  other  cases  where  the  question  of  amend- 
ing special  city  charters  since  the  adoption  of  the  amendment 
to  the  constitution  has  been  presented  to  this  court,  great 
significance  has  been  given  to  a  supposed  constitutional 
policy  to  prohibit  special  changes  in  city  charters,  and  to 
bring  all  such  charters  into  harmony  with  each  other.  A 
moment's  reflection  will  lead  to  the  conclusion  that  there 
was  no  such  intent  as  to  special  city  charters.  They  were 
not  abolished.  It  was  contemplated  that  they  would  re- 
main in  force,  that  power  to  change  them  would  be  pre- 
served, and  that  some  general  plan  would  be  adopted  by  the 
legislature  for  its  exercise.  The  idea  was  not  to  prohibit 
changes  in  such  charters,  but  to  prohibit  changes  by  special 
legislation,  and  to  provide  generally  some  other  method  of 
making  such  changes. 
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Abatement  of  action.    See  Voluntaby  Assignment,  5. 

ABUTTiNa  OWKEB&  See  Constitutional  Law,  1.  Pabties»  1  Stbbbt 
Railways. 

Acceptance. 
Of  dedication.    See  HiaHWAYS,  5,  6. 
Of  deed.    See  Mortoaoes,  2. 
Of  plans  and  specifications.    See  Liens,  8L 

Accord  and  Satisfaction.    See  Settlement. 

Accounting.    See  Appeal,  15.    Mortgages,  1,  2.    Reference. 

Accounts  of  assignees.    See  Voluntary  Assignment,  5,  6^ 

ACTION. 

Cause  of  action*  See  Action,  1-5.  Guardian  ad  Litem.  Limitation 
OF  ACTION&  Municipal  Corporations,  5,  ^  Voluntary  Assign- 
ment, 5. 

Conditions  precedent  See  Building  and  Loan  Associations,  7. 
Suretyship. 

Election  between  remedies.  See  Action,  3.  Building  and  Loan  As- 
sociations, 6. 

Limitations,    See  Limitation  of  Actions. 

Svbject  of  action.    See  Action,  2,  3-5^ 

Joinder  of  causes  of  action. 

1.  The  loinder  of  an  unpaid  balance  due  plaintiff  for  labor  and  mate- 

rials furnished  the  partnership  of  which  he  was  a  member,  with 
the  claims  of  plaintiff  against  the  firm  as  a  partner,  if  improper,  is 
waived  by  failure  to  seasonably  object  on  that  ground.  Smith  v. 
Putnam,  155 

2.  In  an  action  to  recover  from  a  decedent's  estate  damages  for  the  un- 

lawful sale  by  decedent  of  lands  deeded  to  him  by  plaintiffs  under 
a  contemporaneous  written  agreement  of  decedent  to  reconvey  on 
payment  of  a  stipulated  sum  and  interest,  the  sole  primary  subject 
of  the  litigation  is  the  alleged  indebtedness  of  the  estate  to  the 
plaintiffs,  and  the  question,  therein  presented  for  adjudication,  as 
to  whether  the  two  instruments  constitute  a  mortgage,  is  a  mere 
incident  of  the  primary  right  sought  to  be  vindicated.  A  motion 
to  recjuire  plaintiffs  to  elect  on  which  cause  of  action  they  would 
rely  is  therefore  properly  overruled.    Jordan  v.  Estate  of  Warner, 

539 

3.  The  test  of  whether  more  than  one  cause  of  action  is  stated  in  a  com- 

plaint is  whether  more  than  one  principal  subject  of  action  or  pri- 
mary right  is  presented  by  the  pleading  for  adjudication.  Adkijis 
V,  Loucks,  587 
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4.  in  an  action  to  enforce  the  right  of  a  creditor  to  payment  of  his 

claim  against  the  estate  of  a  deceased  person  out  of  the  property  of 
such  person  in  the  hands  of  his  heirs  under  sea  8274,  Stats.  18^,  a 
fraudulent  vendee  of  such  property  is  a  proper  defendant,  and  like- 
wise is  a  third  person  who  participated  in  the  fraud  and  is  in  pos- 
session of  the  fruits  thereof  for  the  vendor.  ibid, 

5.  In  the  circumstances  last  above  stated,  the  only  primair  right  for 

adjudication  is  the  right  of  the  plaintiff  to  payment  of  his  claim 
out  of  the  specific  property.  The  other  matters  are  incidental  and 
germane  to  such  primary  right  They  do  not  constitute  another 
or  other  causes  of  action.  Ibid. 

By  wluym,  brought:  Who  may  maintain.    See  Action,  6.    Municipai> 

COBPORATIONS,  4.     POOB  LaWS,  3,  & 

0.  A  taxpayer  cannot  maintain  an  action  to  revise,  control,  or  vacate 
the  acts  of  a  municipal  government,  except  as  incidental  or  sub- 
sidiary  to  the  protection  of  some  private  right  or  prevention  of 
some  private  wrong,  or  to  prevent  any  wrongful  squandering  or 
surrender  of  the  moneys,  property,  or  property  rights  of  the  munici- 
pality, or  when  unlawful  inci'ease  in  the  burdens  of  taxation  is 
threatened  by  the  proposed  action.  Linden  Land  Co,  v,  MUwaukee 
KILALCo,  49$ 

By  and  against  heirs  and  next  of  kin.    See  Action,  4>  5.    Estates  of 
Decedents,  4. 

Discontinuance:  Substitution  of  plaintiff, 

7.  The  circuit  court  has  jurisdiction  to  refuse  to  allow  a  plaintiff  to 
arbitrarily  discontiniie  his  action,  and  also  jurisdiction  to  allow 
another  plaintiff  to  be  substituted  in  his  plax^e.  Staie  ex  ret  Mil- 
toaukee  v.  Ludwig,  106  Wis.  226,  followed.  Linden  Land  Co,  u  MU- 
toaukee  E,  B.  <&  L  Co,  493 

At  law  or  in  equity  f   See  Mortgages,  7.    Partnership,  3. 

8b  After  the  seduction  of  plaintiff  by  P.  a  settlement  was  made,  whereby, 
for  a  gross  sum  paid  by  P.,  the  claims  of  plaintiff  and  her  father 
were  released,  and  the  obligation  of  P.  to  support  the  child  bom  to 
plaintiff  was  assumed  by  her  father.  The  money  was  all  paid  to 
the  father.  Held,  that  an  action  by  the  daughter  a^inst  the  father, 
to  det.ermine  and  recover  the  part  thereof  to  which  she  was  enti- 
tled, is  an  action  at  law,  but  maintainable  on  equitable  principles. 
Kamm^rmeyer  v,  Hilz,  101 

9.  In  an  action  at  law  for  the  recovery  of  a  share  of  the  profits  of  a 
partnership  agreed  to  be  ^id,  the  answer  suggested,  but  did  not 
clearly  allege,  a  partnership.  The  partnership  was  established  by 
plaintiff's  own  testimony,  and  both  parties  proceeded,  without  ob- 
jection, to  introduce  all  evidence  necessary  to  establish  the  state 
of  accounts  between  them.  Not  until  the  hearing  of  the  motion  to 
confirm  the  referee's  report  did  defendants  clearly  obiect  to  the 
adjudication  of  the  amount  due  in  the  legal  action.  All  the  trans- 
actions were  so  completed  as  to  ma^e  nothing  necessary  but  the 
ascertainment  of  a  money  balance  due  from  one  partner  to  an- 
other. Held,  that  defendants'  conduct  was  such  as  to  waive  any 
objection  to  the  form  of  action  which  they  might  have  made  by 
reason  of  the  fact  that  the  claim  grew  out  of  a  partnership. 
Smith  V.  Putnam,  155 

For  money  had  and  received    See  Appear  8,  9.    Contracts,  1. 

Winding  up  of  corporation.    See  Corporations,  13,  14 

Motive  in  brifiging.    See  Instructions  to  Jury,  8,  4    Nuisancbl 
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Administr^tobs  and  Exeoutobs.    See  Estates  of  Dbcedents.    Exeo 

UTOBS  AND  ADMINI8TRATOB& 

Adulteration.    See  Libel  and  Slandeb,  1-8. 

Adverse  Possession.    See  Ejectment,  2.    Partition.  Waters,  2,  8. 

AaENCT.    See  Brokers.    Insurance.  1.    MoRTaAOEs,  4^  6. 

Amendment. 
Of  charter.    See  Municipal  Corporations,  L 
Of  pleading.    See  Pleading,  1. 
Of  statutes.    See  Taxation,  1,  2,  i,  7. 
Of  writ    See  Ejectment,  8. 

Ancient  Fences.    See  Highways,  S. 

APPEAL  AND  ERROR 

From  wJiat  appeal  may  he  taken:  Orders.    See  Contempt  op  Court,  2. 
Juriadiction  of  appeal:  Undertaking:  Practice,    See  Ejectment,  8. 

1.  Under  the  statutory  provisions,— sea  8052,  Stata  1898,  requiring  the 

execution  of  an  undertaking  for  costs  bj  two  sureties  to  render  an 
appeal  effectual  for  any  purpose;  sec.  8065,  providing  that  such  an 
undertaking  shall  be  of  no  effect  unless  accompanied  by  the  affi- 
davits of  the  sureties  justifying  as  required;  and  sec  1966 — Si,  pro- 
viding that  a  certified  copy  of  tne  certificate  of  the  insurance  com- 
missioner as  to  the  autliority  of  a  surety  company  to  *  transact 
business  shall  be  equivalent  to  the  justification  required  of  sureties 
by  law, — an  undertaking  for  costs  on  appeal,  executed  by  a  surety 
company,  must  have  attached  such  certincate  of  the  commissioner 
of  insurance  in  order  to  make  the  appeal  effective.  Johnston  v. 
Northwestern  L,  &  Ins,  Co,  837 

2.  In  this  case,  where  the  insurance  commissioner's  certificate  was  not 

attached  to  an  undertaking  for  costs  on  appeal,  executed  by  a  surety 
company,  leave  was  granted,  on  payment  of  motion  costs,  to  perfect 
the  undertaking  by  attaching  thereto  such  cei-tificata  Ibid. 

Review  of  intermediate  orders. 

&  There  is  no  provision  of  statute  which  authorizes  a  review  of  one  in- 
termediate order  upon  an  appieal  from  another.  Sec.  8070,  Stats. 
1898,  provides  for  review  or  intermediate  orders  involving  and 
necessarily  affecting  the  judgment,  on  appeal  from  the  judgment. 
lAnden  Land  Co.  v.  Milwaukee  E.  R.  <Sb  L.  Co.  493 

Record:  Bill  of  eosceptions, 

4.  On  appeal  the  supreme  court  is  limited  to  the  bill  of  exceptions  for 

information  as  to  the  proceedings  on  the  trial:  the  opinion  rendered 
by  the  trial  judge,  the  reporter  s  minutes,  and  depositions  cannot 
be  considered  unless  incorporated  therein.  HUl  v.  American  Surety 
Co.  19 

5.  Where  the  record  and  bill  of  exceptions  do  not  show  that  a  certain 

motion  was  made,  other  evidence  of  such  fact,  even  if  material, 
cannot  be  accepted  on  appeal.    Smith  v,  Putnam^  155 

6.  Where  there  is  no  bill  of  exceptions  returned  with  the  record,  errors 

assigned,  based  upon  rulings  made  on  the  trial,  cannot  be  reviewed, 
although  the  printed  case  contains  what  purports  to  be  a  copy  of  a 
regularly  settled  bill  of  exceptions.    Watson  v.  Milwaukee,        328 

7.  Where  no  bill  of  exceptions  is  returned  with  the  record,  the  only 

question  open  is  whether  the  pleadings  and  verdict  sustain  the 
judgment  Ibid. 

Vol.  107—48 
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Record:  Exceptions:  Questions  reviewed.  See  AppeaXi,  4-7.  Attach- 
ment, 2. 

&  Where  there  is  ample  evidence  to  support  a  referee^s  findings  of  fact, 
and  no  clear  preponderance  against  them,  the  trial  court  is  not 
justified  in  setting  them  asida  £rickson  v.  McQeehan  Construc- 
tion Co.  49 

9.  Where  the  record  shows  that  at  the  close  of  the  testimony  a  mo- 
tion was  made  to  direct  a  verdict,  which  was  denied  and  an  excep- 
tion duly  taken,  the  testimony  will  be  reviewed  on  appeal  in  order  to 
determine  whether  the  motion  should  have  been  granted,  although 
no  motion  for  a  n^w  trial  wtis  mad&    McGinn  v.  French,  54 

10.  A  general  exception  to  a  finding  covering  a  large  number  of  mat- 

ter correctly  found  with  a  few  not  so  found,  is  not  sufficient  to 
require  the  supreme  court  to  review  an  assignment  of  error  to  the 
erroneous  items.    Jordan  v.  Estate  of  Warner^  539 

11.  An  order  vacating  an  attachment  of  property  is  not  reviewable  on 

appeal  from  the  judgment  in  the  action.  It  must  be  reviewed  on 
appeal  from  the  order  setting  aside  the  attachment  Adkins  v. 
Loucks,  587 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Appeal, 
7.  Costs,  7.  Damages,  1,  5.  Ejectment,  2-4.  Evidence,  1,  4. 
Fraudulent  Conveyances,  7,  8.  Gtarnishment,  1.  Instructions 
TO  Jury,  5.  Interest,  2,  3.  Master  and  Servant,  8,  9,  11,  12. 
Municipal  Corporations,  10,  11.  Setti.ement,  2.  Vendor  and 
Purchaser,  3,  5.    Voluntary  Assignment,  4 

12.  A  finding  that  a  transaction  in  issue  was  within  a  partnership  agree- 

ment, and  not  a  sei3arate  and  independent  transaction  of  the  de- 
fendants in  which  plaintiff  was  not  a  participant,  will  not  be  dis- 
turbed on  appeal,  where  the  evidence  of  the  parties  is  squarely  in 
conflict,  and  there  are  items  of  circumstantial  evidence  confirma- 
tory of  either  theory.    Smith  v,  Putnam,  155 

13.  Where  the  evidence  was  all  on  one  side  and  uncontradicted,  and  so 

conclusively  established  all  of  the  facts  material  to  plaintiff's  re- 
covery that  it  would  have  been  the  duty  of  the  court  to  direct  a 
verdict  in  her  favor,  the  refusal  of  the  court  to  allow  a  jury  trial 
is  not  prejudicial  to  defendant^  and  the  error,  if  any,  cannot  be 
ground  for  reversal  on  appeal,  under  the  positive  command  of  sec. 
^29,  Stats.  1898,  that  no  judgment  shall  be  reversed  for  any  error 
or  defect  which  shall  not  affect  the  substantial  rights  of  the  ad- 
verse party.    BraucfUe  v,  NothJidfer,  457 

14  In  an  action  tried  by  the  court,  where  the  evidence  to  which  the 
rulings  of  the  court  were  directed  did  not  vary  or  materially  add 
to  the  evidence  received  without  obiection,  the  error  in  such  rul- 
ings, if  any,  is  immaterial,  because  right  or  wrong  they  do  not  affect 
the  final  result.    Jordan  v.  Estate  of  Warner,  539 

15b  Clerical  errors  in  an  account  as  settled  by  the  court,  made  in  pre- 
paring findings  ^om  minutes  which  the  referee  had  before  him, 
easily  reconciled  with  the  record  without  changing  the  final  result, 
are  not  prejjudicial  to  the  appellant.  Ibid. 

Previous  determination  of  the  sam^  matter.  See  Ejectment,  1.  Fraud,  2. 
Guaranty,  2*    Wilm,  5. 

16b  Where  on  the  retrial  of  an  action,  after  appeal  to  the  supreme  court, 
the  evidence  is  no  more  extensive  upon  tne  questions  at  issue  than 
upon  the  former  trial,  the  propositions  of  law  laid  down  on  the 
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former  appeal  are  res  adjudicate^  and  must  control,  whatever  the 
appellate  court  may  think,  on  the  second  appeal,  as  to  their  sound- 
ness.   Johnston  V,  Northwestern  L.  S.  Ins.  Co,  337 

17.  Where  negotiations  between  the  principal  in  a  letter  of  guaranty 

and  the  guarantee,  in  regard  to  reducing  the  guarantor's  liability 
from  $2,000  to  $1,000,  were  abandoned  before  notification  of  ac- 
ceptance was  given  the  guarantor,  who  was  not  a  party  to  the 
negotiations  and  had  no  knowledge  of  the  communications  in  re- 
spect thereto;  and  where  on  that  state  of  the  record,  in  a  suit  on 
such  letter  of  guaranty,  it  was  decided  on  appeal  that  what  oc- 
curred in  regard  to  a  change  of  the  guaranty  was  immaterial,  such 
decision  is  lield  to  iiile  adversely  to  the  guarantor  an  assignment 
of  error  to  the  refusal  of  the  trial  court,  on  the  second  trial,  to  re- 
ceive in  evidence  letters  that  passed  between  the  guarantee  and 
the  principal  in  regard  to  such  changa  New  Home  Sewing  Ma- 
chine Co.  V,  Simon^  868 

18.  Where  on  a  second  appeal  the  record  shows  that  the  evidence  on  a 

given  point  is  precisely  the  same  as  on  the  first  trial,  failure  on  the 
rst  api^eal  to  rely  upon  error  in  respect  thereto  is  a  waiver  of  the 
right  to  do  so  on  the  subsequent  appeal   Richter  v.  Estate  of  Leibyt 

404 
Mandate  directing  judgment^  when  proper, 

19.  Upon  reversal  of  a  judgment  in  an  action  Pt  law  in  which  a  jury 

trial  has  been  waived,  the  supreme  court  is  not  limited  to  awarding 
a  new  trial  as  in  cases  tried  E)y  a  jury,  but,  as  in  equity  cases,  may 
exercise  the  utmost  freedom  in  directing  the  course  to  be  pursued 
by  the  trial  court.    Hill  v,  American  Surety  Co,  19 

130.  In  an  action  for  personal  injuries  the  jury  by  a  special  verdict 

awarded  plaintifi  $4,000  for  displacement  of  the  semilunar  carti- 
lage, $200  for  impairment  of  hearing,  and  fixed  her  damages  gen- 
erally at  $5,000.  On  appeal  the  eviuence  was  held  insufficient  to 
sustain  a  recovery  for  the  displacement  of  said  cartilage.  Held, 
that  a  new  trial  would  not  be  granted,  but  the  judgment  would  be 
affirmed  except  as  to  the  damages  awarded  for  such  displacement. 
Smith  V,  C,  i&KW.R,  Co,  85 

Appeal  from  county  court    See  Wills,  2. 

Appeal  from  justice  of  the  peace. 

131.  Where  a  plaintiff  has  appealed  from  a  final  judgment  rendered  in 

justice's  court,  dismissing  the  action  for  noncompliance  with  an 
order  requiring  security  for  costs,  and  made  the  amdavit  entitling 
him  to  a  new  trial,  the  filing  of  the  record  in  the  circuit  court  gives 
pendency  to  the  action  in  that  court,  where  it  is  entitled  to  a  trial 
on  the  merits,  and  the  propriety  or  impropriety  of  the  .justice's  ac- 
tion in  ordering  security  for  costs,  or  dismissing  the  action  for  non- 
compliance with  such  order,  is  not  the  subject  of  review.  Dorothy 
V,  Richmxmdj  652 

Appeal  from  taxation  of  costs.    See  Costs,  6,  6. 

Appeal  from  order  laying  out  highway.    See  Highways,  3, 

Appealable  Orders.    See  Contempt  op  Court,  2. 

Appearance.    See  Landlord  and  Tenant,  6. 

Application  op  Payments.    See  Building  and  Loan  Associations, 

Appurtenances.    See  Highways,  6.    Landlord  and  Tenant,  1,  2. 
Architects.    See  Contracts,  2.    Liens,  2,  3.  ^ 
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Assault.    See  Trespass,  L 

Assessment  of  taxes.    See  Taxation,  1-& 

Assignment. 
For  benefit  of  oreditors.    See  Voluntaby  Assignment. 
Of  judgments.    See  Judgments,  5,  6^ 
Of  stock.    See  Pledges*  1. 

Assumption. 
Of  debt    See  Mortgages,  1,  2. 

Of  risk.    See  Landlord  and  Tenant,  5.    Master  and  Servant,  1^ 
6,  7, 10-12, 14 

ATTACHMENT. 

See  Appear  It    Estates  of  Decedents,  4 

1.  The  plaintiff  in  attachment  proceedinj^  is  not  liable  for  the  acts  of 

an  officer  in  levying  upon  property  of  a  stranger  to  the  writ,  where 
it  is  not  shown  that  he  instigated  such  levy  or  ratified  it  with 
knowledge^    Adams  v,  Savery  Mouse  Hotel  Co,  109 

2.  In  order  to  warrant  an  inference  of  approval  of  such  a  levy  by  the 

attaching  creditor  from  acts  of  attorneys  in  assisting  in  the  execu- 
tion of  a  Dond  for  the  release  of  the  goods  levied  upon,  the  evidence 
must  show  that  the  attorneys  were  attorneys  for  such  creditor  in 
the  attachment  proceedings;  and  assertions  to  that  effect,  made  on 
appeal  by  attorneys  for  the  plaintiff  in  an  action  for  the  conversion, 
cannot  be  accepted  as  a  substitute  therefor.  Ibid, 

8.  The  provisional  remedy  for  the  attachment  of  property  under  the 
statutes  of  this  state  is  confined  to  actions  at  law  to  recover  money 
due  from  the  defendant  upon  contract.    Adkina  v,  LouckSf         587 

Attorneys  at  Law.    See  Evidence,  a    Judgments,  &    Willb>  1. 

Bankruptcy.    See  Voluntary  Assignment,  8,  9, 

Benefit  Societies.    See  Insurance,  8. 

Betterments.    See  Ejectment,  2. 

Bill  of  Exceptions.    See  Appeal^  4-7. 

Bill  of  Sale.    See  Fraudulent  Conveyances,  2,  4-6b 

BILLS  AND  NOTEa 

See  Guaranty,  3,  L    Married  Women.    Mortgages,  5,  d    Volun- 
tary Assignment,  10. 

L  A  lessor  gave  his  lessee  a  promissory  note  for  )100,  payable  **  on  or 
before  four  years  after  date,"  and  reciting  that  it  was  executed  as 
security  for  the  payment  of  $100  to  be  paid  bv  the  conditions  of  a 
five  years*  lease  contemporaneously  executed,  and  was  to  become 
due  provided  the  lessor  sold  the  demised  premises,  otherwise  to  be 
void  and  of  no  value.  Held,  that  construing  the  note  and  lease  to- 
gether the  manifest  purpose  was  merely  to  compensate  the  lessee 
for  loss  of  the  possession  of  the  premises  and  the  benefits  of  the 
lease.  The  lessee  was  therefore  not  entitled  to  judgment  on  the 
note  while  he  retained  such  possession  and  benefits.  Pagel  v,  NickeU 

471 

2.  A  not«  payable  "on  or  before"  a  certain  date,  while  it  gives  the 
maker  the  privilege  of  paying  at  any  time  before  that  OAte,  does 
not  give  the  holder  the  right  to  enforce  collection  before  that  time. 

J6ict 
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BOABD. 

County.    See  Counties. 

Town.    See  Mandamus,  1-3. 

Of  dental  examiners.    See  Mandamus,  4 

Of  review.    See  Taxation,  5. 

Bonds.    See  Suretyship.    Voluntary  Assignment,  2-5. 

BROKERa 

1.  The  fact  that  plaintiffs,  who  had  been  employed  by  defendant  as 
agents  to  sell  his  farm  under  an  agreement  that  they  should  have  as 
commissions  whatever  a  purchaser  would  pay  over  $10,000,  oflfered 
•  the  farm  for  a  greater  sum  to  N.,  who  promised  to  examine  it  and 
make  an  offer,  and  to  deal  only  with  plaintiffs,  but  purchased  it 
from  defendant  for  $10,000  after  plaintiffs  had  noticed  defendant 
of  the  name  of  the  expected  purchaser  and  the  amount  asked,  does 
not  show  performance  of  an  express  contract  of  employment,  since 

,  performance  of  such  contract  consists  in  providing  a  purchaser 
ready,  able,  and  willing  to  pay  the  price  fixed.    Ames  v.  Lamont, 

531 

2b  There  being  no  evidence  in  such  case  that  defendant,  after  such 
notification,  did  any  act,  inconsistent  with  the  utmost  ^ood  faith 
towards  plaintiffs,  to  deter  N.  from  purchasing  at  the  price  named 
by  the  asents,  or  suggested  the  possibility  of  acceptance  of  a  less 

Srice,  and  the  only  evidence  offered  as  to  the  transaction  between 
efendant  and  N.  being  that  ultimately  sale  was  made  for  $10,000, 
no  right  to  recover  damages  founded  on  defendant's  breach  of  the 
contract  was  established.  *  IbicL 

&  The  fact  that  plaintiffs'  services  were  rendered  on  the  faith  of  the 
express  promise  to  pay  therefor  only  the  excess  obtained  over 
$10,000  excludes  any  inference  or  implication  of  a  different  under- 
standing by  them  or  promise  by  defendant;  and  they  cannot  re- 
cover upon  an  implied  contract  to  pay  the  reasonable  value  of  their 
services  in  finding  a  purchaser.  IhidU 

4  Evidence  that  plaintiffs  reported  to  defendant  that  they  had  offered 
the  farm  to  N.  at  $45  an  acre  (a  larger  price  than  $10,000  for  the 
whole);  that  he  thereupon  replied  "All  right,  I  will  ask  him  [N.] 
$45  an  acre  for  the  farm;  *'  that  the  principal  thereafter  sold  the 
farm  to  N.  for  $10,000;  and  that  such  reply  was  made  after  all  the 
services  for  which  plaintiffs  sued  had  oeen  rendered,  is  held  in- 
sufiScient  to  show  any  consideration  for  defendant's  promise  that 
he  would  ask  N.  $45  per  acre  for  the  farm.  IbicL 

BUILDING  AND  LOAN  ASSOCIATIONa 

1.  A  building  and  loan  association,  on  making  a  loan  to  C,  took  a  mort- 

gage on  real  estate,  and  also  an  assignment  of  C.'s  shares  of  stock, 
for  securitv.  C.  executed  a  second  mortgage  on  said  real  estate  to 
the  defendant  M.,  and  thereafter  the  association,  in  ignorance  of 
M.'s  mortgage,  made  a  second  loan  to  C.  and  took  an  assignment  of 
the  equitv  in  C.*s  stock  as  security.  Held,  that  M.  had  no  absolute 
right  to  nave  the  value  of  C's  stock  applied  in  payment  of  the 
plaintiff's  mortgage.    Provident  Loan  <Sb  Building  Asso.  v.  Carter, 

383 

2.  In  such  case  C.  cannot  question  the  authority  of  the  association  to 

make  the  loan;  as  a  member  of  the  association  he  was  boimd  to 
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take  notice  of  the  limitations  upon  its  power,  and,  having  assented 
to  the  transaction,  he  is  estopped  from  contesting  it*  Ibi(L 

8.  In  such  case  the  making  of  the  second  loan  was  not  tUtra  vires,  it 
being  within  the  general  powers  of  the  association.  IbicL 

i.  In  such  case,  field,  that  M.,  a  second  mortgagee,  could  not  question 
the  authority  of  the  aasociation  to  make  the  second  loan:  M.*» 
rights  mast  be  tested  by  his  status  as  a  subsequent  incumbrancer  of 
mortgaged  property,  unless  he  gave  the  association  notice  of  the 
existence  of  his  mortgage  before  the  second  loan  was  mada    Ibid. 

6.  In  such  case  the  record  of  the  second  mortgage  was  not  notice 

thereof  to  the  association.  The  recording  act  applies  only  to  sub- 
sequent purchasers  or  incumbrancers.  Ibid, 

0.  Where  plaintiff  has  security  on  two  funds  and  defendant  upon  one 

of  them,  and,  without  notice  that  defendant  has  any  interest  in 
either,  the  plaintiff  in  good  faith  disposes  of  the  fund  upon  which 
defendant  has  no  claim,  the  laches  of  the  defendant  precludes  him 
from  insisting  that  plaintiff  shall  first  exhaust  his  remedy  against 
the  fund  upon  which  defendant  has  no  security.  Ibid. 

7.  Where  the  by-laws  of  a  building  and  loan  association  provided  that* 

in  case  of  nonpayment  of  instalments  of  interest  or  premium  by 
borrowing  stockholders  for  the  space  of  six  months,  proceedings 
might  be  taken  on  the  bond  or  mortgage  to  collect  the  same  ac- 
cording to  law,  and  it  was  admitted  that  all  payments  on  defend- 
ant s  bond  and  mortgage,  which  required  payments  to  be  made  on 
or  before  the  second  Monday  of  each  month,  had  been  made  to  and 
including  that  which  became  due  the  second  Monday  of  March^ 
the  first  default  occurred  on  the  second  Monday  of  April,  and  an 
action  commenced  September  21  following  was  prematura    Ibid. 

Burden  op  Proof.    See  Fraudulent  Conveyances,  6.    Voluntary 
Assignment,  a 

Cancellation  of  Policy.    See  Insurance,  1,  2, 

CARRIEB&    See  Railroads,  1,  2. 

CASES  DISTINGXnSHED,  Etc 

1.  Adams  v,  Beloit,  105  Wis.  863  (as  to  adoption  of  parts  of  general  city 

charter^  distinguished.  State  ex  reL  Boycott  v.  Mayor,  etc,  of  La 
Crosse,  058, 659 

2.  Ahlhauser  v.  Dovd,  74  Wis.  400  (as  to  lien  of  judgment),  explained. 

I^ench  L.  Co.  v.  Theriault,  036 

a  Annas  v.  M.  A  N.  R  Co.  07  Wia  63.    See  Na  35. 

4.  Avery  v.  Johantij  27  Wis.  246  (as  to  application  of  purchase  money% 
limited.    Missinskie  v.  McMurdo,  586 

6.  Bartd  v.  Brown,  104  Wi&  403  (as  to  evidence  of  agent's  authority)* 
followed.    Kohl  v.  Beach,  414;  SpeTice  v.  Pieper,  456 

6.  Binder  v.  McDonald,  106  Wia  332  (as  to  insolvent  law),  followed. 

Segnitz  v.  Garden  City  B.  <St  T.  Co.  175 

7.  Bingham  v.  Ins.  Co.  74  Wia  49a    See  Na  51. 

a  Chopin  V.  Badger  P.  Co.  83  Wia  102  (as  to  assumption  of  risk  by 
minor),  distinguished.    Helmke  v.  ThUmany,  223 

0.  Oole,  Estate  of:  Mulberger  v.  Beurhaus,  102  Wi&  1  (as  to  right  of 
taxpayer  to  sue),  distinguished.  Linden  Land  Co,  v.  Miltoaukee 
KR.&L.CO.  504 
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10.  Collins  V,  Lowry,  78  Wi&  829  (as  to  damages  in  oonyersion),  disap- 

proved.    Cemahan  v,  Chrisler,  648,  650 

11.  CooA;  V.  Milwaukee,  25  Wia  270;  8.  C.  27  Wi&  191  (as  to  liability  of  city 

for  accident  caused  by  accumulations  of  snow  or  ice),  distinguished. 
Dapper  v,  Milwaukee^  91 

12.  Cornell  v.  Radway,  22  Wis.  260  (as  to  lien  of  judgment),  explained. 

French  L,  Co.  v.  Tlieriault,  638-685 

18.  Courtney  v.  McGavoch  28  Wi&  619  (as  to  attorhey*6  lien),  distin- 

guished.   Stanley  v,  Bouck,  281,  282 

14.  Driver  v,  W.  U.  R  Co,  82  Wi&  569  (as  to  discontinuing  condemna- 

tion proceedings),  distinguished.    Bahcock  v.  C.  iSb  KW,  R  Co,  283 

15.  Dver  v.  Gibson,  16  Wis.  557  (as  to  statute  of  frauds),  distinguished. 

Commercial  Nat  Bank  v.  Smith,  577 

16.  Eastman  v,  Schettler,  18  Wis.  825  (as  to  lien  of  judgment),  explained. 

French  L.  Co.  v,  Theriault,  682 

17.  Evans  v,  Laughton,  69  Wis.  188  (as  to  lien  of  attachment),  explained. 

French  L.  Co.  v,  Theriavlt,  686 

la  Fuller's  WUl  75  Wis.  481.    See  Na  28. 

19.  Oalloway  v,  Hamilton,  68  Wis.  651  (as  to  lien  of  judgment),  explained. 

French  L,  Co,  v,  Theriault,  635 

20.  Gates  v.  Boomer,  17  Wis.  455  (as  to  lien  of  judgment),  explained. 

French  L,  Co,  v,  Theriault,  638,  634 

21.  GhUbert  v.  Stockman,  81  Wi&  602  (as  to  lien  of  judgment),  explained 

and  followed.    French  L,  Co,  v.  Theriault,  631-638,  637,  644 

22.  Geiser  T,  M,  Co,  v.  Smith,  86  Wis.  295  (as  to  costs),  distinguished. 

Cemahan  v.  Chrisler,  651 

23.  Harrington  v.  Pier,  105  Wis.  485  (as  to  bequests  for  charity),  followed ; 

Will  of  Fuller,  75  Wis.  481,  distinguished  and  disapproved.    Hood 
v,  Dorer,  149,  152 

24  Hobart  v,  MUwavJcee  City  R  Co.  27  Wis.  194  (street  railways  not  ad- 
ditional burden  to  fee),  followed.    La  Crosse  City  R,  Co,  v.  Highee, 

889,  89^894,  397,  898,  403 

25.  Holton  V.  Burton,  78  Wia  821;  Second  Ward  S.  Bank  v.  Sdiranck,  97 
Wis.  250  (as  to  insolvent  law),  criticised.  Segnitz  v.  Garden  City 
B.  db  T  Co.  174 

26k  Hyde  v.  Chapman,  88  Wis.  891  (as  to  lien  of  judgment),  explained 
and  followed.    French  L.  Co,  v.  Theriault,  631,  632 

27.  Illinois  Steel  Co,  v.  Budzisz,  106  Wia  499  (as  to  amendment  permit- 
ting pleading  statute  of  limitations),  distinguished.  Sullivan  v. 
Collins,  293 

28L  Johnston  v,  N.  W,  L,  S,  Ins,  Co,  94  Wia  117  (as  to  statements  to  agent 
being  representations),  limited.    Johnston  v.  N,  W,  JU  S,  Ins.  Co. 

838,  346 

29.  Kohl  V.  Beach,  107  Wia  409  (as  to  evidence  of  agent's  authority),  fol- 
lowed.   Spence  v,  Pieper,  456 

80.  Krueger  v.  Wis.  TeL  Co,  106  Wis.  96  (as  to  use  of  streets  for  telephone 

poles),  distinguished  in  La  Crosse  City  R  Co.  %\  Highee,  889, 391, 398; 
approved  in  lAnden  Land  Co.  v.  Milwaukee  E,  R&  L.  Co,  512 

81.  La  Crosse  City  R  Co,  v,  Highee,  107  Wia  389  (street  railway  poles 

not  additional  burden  to  fee),  followed.    Linden  Land  Co,  v.  Mil- 
wavkee  E,  R  &  L.  Co.  494  511 
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82.  Laycock  v,  Parker,  103  Wi&  161  (as  to  interest),  distinguished.    J.  L 

Case  P.  Works  r.  NUes  A  Scott  Co.  17 

83.  Mc Arthur  v.  Slatison,  58  Wis.  41  (as  to  commissions  of  real-estate 

agents),  followed.    Ames  v,  LamonU  688 

84  McKeague  v.  Green  Bay,  106  Wis.  577.    See  No.  40. 

85.  Middleton  v.  Jerdee,  73  Wis.  44;  Annas  v,  M,  <&  K  R  Co.  67  Wi&  63' 

(as  to  correetiug  erroneous  instructions),  distinguished.  New  Home 
S.  M,  Co.  V.  Simon,  877 

86.  Mitdiell  v.  Plover,  53  Wis.  548  (as  to  classification  of  personal  prop- 

ert.y  by  assessor),  distinguished.    State  ex  reL  Dams  <&  Starr  L.  Co. 
V.  Pors,  430 

87.  Morris  v.  W.  M.  R  Co.  82  Wia  541  (as  to  construction  of  railway 

track  on  another*s  land),  distinguished.    Babcock  v.  C.  d:  N.  W.  R 
Co.  283 

8&  Mulberger  v.  Beurhaus,  102  Wia  1.    See  Na  9. 

89.  North  Hudson  M.  B.  d:  L.  Asso.  v.  Childs,  82  Wis.  460  (as  to  liability 
of  officers  of  corporations  for  misfeasance,  eta,  of  officers),  distin- 
guished.   MicheUon  v.  Pierce,  87 

40.  Parish  v.  Eden,  62  Wia  272  (as  to  notice  of  claim  for  death),  followed; 

McKeague  v.  Oreen  Bay,  106  Wia  577,  distinguished.    Carpenter  v. 
Rolling,  560, 565 

41.  Parry  v.  Spikes,  49  Wia  884.    See  No.  49. 

42.  Sage  v.  Fifleld,  68  Wia  546  (as  to  limitation  on  taxation),  distin- 

guished.   Mueller  v.  Cavour,  603 

43.  Schumaker  v.  Heinemann,  99  Wia  251.    See  No.  50. 

44.  Second  Ward  S.  Bank  v.  Sdiranck,  97  Wia  25a    See  Na  35u 

45.  Simonsen  v.  Herold  Co.  61  Wia  626  (as  to  pleading  malice  in  libel)f 

distinguished.    Ddbold  v.  Chronicle  Publishing  Go.  862 

46.  State  ex  reL  Oiblin  v.  Supers  of  Union  68  Wia  158  (as  to  proceedings 

to  lay  out  highway  to  lands  excluded  from  access),  followed.    Baier 
V.  Hosmer,  380, 381 

47.  State  ex  reL  Milwaukee  v.  Ludwig,  106  Wia  226  (as  to  discontinuance, 

eta,  of  action),  followed.    Linden  Land  Co.  v.  Milwaukee  E.  R  <S: 
L.  Co.  498.  502 

48.  Sterling  v.  Ryan.  72  Wia  86  (as  to  reservation  of  board  bills  of  em- 

ployees by  contractors),  distinguished.    Erickson  v.  McGeehan  Con- 
struction  Co.  50,  54 

49.  Taplor  v.  Pratt,  8  Wia  674;  Parry  v.  Spikes,  49  Wia  884  (as  to  con- 

sideration for  guaranty),  followed.     Commercial  Nat  Bank  v. 
Smith,  574,  576,  577 

50.  Treat  v.  Hiles,  81  Wia  280;  Schumaker  v.  Heinemann,  99  Wia  251 

(as  to  damages  for  breach  of  contract),  distinguished.    McUatl  Co. 
V.  Icks,  .  240 

61.  Walters  v,  St.  Joseph  F.  <fc  M.  Ins.  Co.  39  Wia  489;  Bingham  v.  Ins. 

Co.  74  Wia  498  (as  to  cancellation  of  insurance  policy),  distin- 
guished.    Wicks  Bros.  v.  Scottish  Union  <Sb  Nat.  Ins.  Co.  610 

62.  Weadock  v.  Kennedy,  80  Wia  449  (as  to  cross-examination  of  party), 

language  criticised.    Sullivan  v,  Collins,  291,295 

Certificate.    See  Appeal,  1. 

Ghabqing  the  Jubt.    See  Instructions  to  Jury. 

Charity.    See  Wills,  3-5. 
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Circuit  Goxtrts.    See  Acjtions,  7.    CJobporations,  8.    Courts. 

Cities.    See  Instructions  to  Jury,  2,  6,  7.    Municipal  Corporations. 
Poor  Laws. 

Commercial  Paper.     See  Bills  and  Notes.    Guaranty,  3,  4.    Mar- 
ried Women.    Mortgages,  5,  6.    Voluntary  Assignment,  10. 

Commissions.    See  Brokers. 

Common  Carriers.    See  Railroads,  1,  2. 

Common  Council.    See  Corporations,  3*    Municipal  Corporations, 
1-4. 

Condemnation  op  Land.    See  Railroads,  2-6, 

Conditional  Delivery.    See  Guaranty,  1,  2. 

Consideration.    See  Brokers.    Contracts,  8.    Fraudulent  Convey^ 
ANCES,  2*    Guaranty,  3,  4* 

CONSTITUTIONAL  LAW. 
See  Corporations,  8. 

1.  Seo.  1862,  Stats.  1898,  authorizing  the  formation  of  street  railway 

corporations,  and  the  granting  to  them,  by  municipal  corporations, 
of  tne  use  of  streets  for  the  carriage  of  freight  and  passengers,  is 
not  unconstitutional,  in  that  it  makes  such  railway  a  commercial 
railway  and  nowhere  provides  for  the  payment  of  compensation  to 
the  abutting  owner:  tne  statute  is  intended  to  authorize  corpora- 
tions to  use  streets,  with  the  consent  of  the  city,  for  carriage  of 
freight  08  against  the  rights  of  the  public  only,  not  as  against  pri- 
vate owners,  who  are  left  in  full  possession  of  their  rights  to  stop 
the  construction,  insist  on  compensation,  or  give  their  consent,  as 
they  chosa    Linden  Land  Co.  v.  Milwaukee  K  R  <&  L,  Co.        493 

2.  While  franchises  permitting  street  railway  corporations  to  use  and 

occupy  city  streets  are  legislative  grants,  in  that  in  granting  them 
the  common  council  is  exercising  legislative  power  delegated  to  it 
by  the  state,  they  are  not  grants  of  "corporate  powers  or  priv- 
ileges "  within  sea  31,  art.  IV,  Const*,  prohibiting  the  enacting  of 
any  special  or  private  law  granting  corporate  powers  or  privileges. 
They  are  not  franchises  essential  to  corporate  existence,  and 
granted  as  part  of  the  organic  act  of  incorporation,  but  are  such 
as  may  be  sold  and  assigned,  if  assignable,  or  lost  by  forfeiture, 
and  yet  not  thereby  affect  the  corporate  existence  of  the  street 
railway.  Ibid. 

Constructive  Notice.    See  Instructions  to  Jury,  2. 

Constructive  Trust.    See  Fraud,  1. 

Contemporaneous  Agreement.    See  Bills  and  Notes,  1. 

CONTEMPT  OF  COURT. 

1.  Under  sec.  3489,  Stats.  1898,  applicable  to  contempt  proceedings  to 
enforce  the  civil  remedy  of  the  plaintiff  and  protect  his  rights  in 
the  action,  the  court  found  the  defendants  ^*  guilty  of  a  technical 
violation  *'  of  an  injunctional  order,  but  failed  to  find,  as  required 
bv  said  statute,  that  "  the  misconduct  was  calculated  to,  or  actu- 
ally did,  defeat,  impede  or  prejudice  the  rights  and  remedies  "  of 
the  plaintiff.    Hela  that,  in  the  absence  of  the  findings  required 
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by  statute,  an  order  requiring  defendant  to  pay  a  fine  and  the  costa 
of  the  proceedings  was  without  authority.    McEvoy  v.  Oallagher^ 

881 

2,  Such  order,  being  one  that  affects  the  substantial  rights  of  the  de- 
fendants, and  being  made  in  a  special  proceeding^  is  appealable. 

IbicL 

CONTRACTS. 

See  AcmoN,  1,  2.  Bills  and  Notes.  Brokers.  Damages,  2,  4,  5. 
Guaranty.  Instructions  to  Jury,  a  Insurance.  Interest,  1, 
4.  Landlord  and  Tenant,  1-4,  9.  Liens.  Mortgages.  Part- 
nership.   Partition.    Sale  of  Chattels. 

1.  Defendant  sublet  the  construction  of  certain  roadbed  to  D.  under  a 
contract  authorizing  it  to  pay  D.'s  employees  and  deduct  such 
payments  from  the  amount  payable  to  him.  D.  employed  plaintiff 
to  run  a  boarding  camp  and  store.  Defendant  paid  D.'s  employees 
on  monthly  pay  rolls  furnished  by  him,  deducting  the  amount  of 
'  advances  charged  to  each  man  including  board,  etc.,  furnished  bv 
plaintiff,  but  there  was  no  contract  made  by  defendant  witn 
plaintiff,  or  with  D.  for  his  benelit,  that  it  would  reserve  the 
amount  due  plaintiff  from  D.'s  employees  and  pay  the  same  to 
plaintiff.  When  said  pay  rolls  were  presented  D.  owed,  and  still 
owes,  defendant  an  amount  in  excess  of  all  such  deductiona  Hdd, 
that  plaintiff  could  not  recover  as  for  money  had  and  received  the 
amounts  deducted  by  defendant  by  reason  of  the  board,  etc.,  f ur- 
nished  by  plaintiff.  Sterling  v.  Ryaru  73  Wia  86,  distinguished. 
Erickson  v.  McOeehun  Construction  Co.  4& 

8.  Plaintiff,  an  architect,  agreed  in  writing  with  defendant  to  make 
plans  and  specifications  for  a  building  and  superintend  its  con- 
struction for  a  stipulated  price.  After  accepting  the  plans  and 
specifications  made,  defendant  abandoned  the  idea  of  erecting  the 
building  in  accordance  therewith,  and  ordered  plaintiff  to  make 
new  plans  for  an  entirely  different  structure,  whicn  was  done.  Held, 
that  the  accepted  order  for  the  second  set  of  plans  constituted  a 
new  contract  having  no  relation  to  the  work  done  under  the  writ- 
ten contract,  and  did  not  preclude  recovery  of  compensation  for 
the  second  set  in  addition  to  the  price  agreed  upon  in  the  written 
contract.    Fitzgerald  v.  Wcdsh^  92 

8.  An  offer  to  purchase  goods  expressly  stated  that  on  its  acceptance 
it  should  constitute  a  contract  binding  between  the  parties  for  a 
certain  term.  It  was  signed  by  the  purchaser  and  such  signature 
was  followed  by  a  stipulation  to  save  the  purchaser  harmless,  on 
certain  conditions,  from  loss  through  handling  the  goods.  It  also 
contained  an  acknowledgment  of  a  payment  on  the  contract,  and 
the  seller  signed  by  its  duly  authorized  agent  Heldf  that  the 
transaction  between  the  parties  constituted  a  binding  contract* 
and  was  not  void  for  want  of  mutuality  or  consideration.  McCall 
Co.  V.  Icks,  232 

4.  A  contract,  whereby  defendants  agreed  to  take  monthly  as  pro- 
duced and  placed  on  the  market  by  plaintiff,  for  the  period  of  two 
years,  one  of  each  size  of  certain  fasnion  patterns,  and  the  plaint- 
iff therein  agreed  to  furnish  such  goods,  is  not  void  for  uncertainty. 

Ibid 

Contributory  Negligence.  See  Highways,  15.  Landlord  and 
Tenant,  5.  Master  and  Servant,  7,  10.  Municipal  Corpora- 
tions, 11, 1^    Railroads,  0. 
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Conversion.    See  Interest,  1.    Trover  and  Conversion. 

Conveyances.  See  Deeds.  Fraud.  Fraudulent  Conveyances.  Mort- 
gages.   Vendor  and  Purchaser. 

CORPORATIONa 

See  Building  and  Loan  Associations  Municipal  Corporations, 
Pleading,  8,  4  Railroads.  Villages.  Voluntary  Assign- 
ment, 11. 

Organizatioji:  Defective  incm^poratiotu    See  Railroads,  1. 

Stock  and  stockholders.  See  Building  and  Loan  Associations,  1-6, 
Corporations,  la    Pledges. 

Franchises:  Forfeiture, 

1.  A  special  privilege  granted  by  sovereign  authority,  either  to  an  in- 
dividual or  a  corporation,  is  a  franchisa  State  ex  rel  AtVy  Oen,  v. 
Portage  City  Water  Co.  441 

2l  It  is  not  essential  to  a  franchise  that  the  grant  be  made  direct;  it  is 
sufficient  if  it  be  made  through  a  legitimate  legislative  agency. 

IbicL 

8l  a  grant  made  by  the  common  council  of  a  city,  by  authority  of  its 
charter,  to  construct,  maintain,  and  operate  a  system  of  waterworks 
in  such  city' and  to  use  the  streets  and  alleys  thereof  for  that  pur- 
pose, is  a  legislative  grant  through  the  medium  of  an  authorized 
legislative  agency,  and  is  a  franchisa  •  Ibid, 

4.  A  franchise  granted  to  an  organized  corporation,  or  to  an  individ- 

ual or  individuals,  and  thereafter  transferred  to  a  corporation* 
is  not  a  corporate  franchise  strictly  so  called,  or  in  any  sense,  ex- 
cept that  or  being  property  of  the  corporation.  Ibid, 

5.  Sec.  3241,  Stats.  1808,  covers  only  the  subject  of  the  forfeiture  of 

charters  of  domestic  corporations  for  tne  reasons  therein  men- 
tioned. Ibid, 

8.  The  enactment  of  sec.  8466.  Stats.  1898,  into  statute  law  was  not  an 
adoption  of  9  Anne,  ch.  20,  sea  4,  with  the  English  construction 
thereof,  but  of  sea  28,  tit  2,  ch.  9,  pt.  Ill,  2  R.  S.  N.  Y.  1829,  and  the 
construction  thereof  by  the  New  York  courts.  Ibid, 

7.  Unlike  the  statute  of  Anne,  sec.  3466  contains  no  word  or  words  of 

limitation  as  regards  the  meaning  of  the  word  "  franchise,"  but  it 
is  used  in  its  general  sense,  so  as  to  include  franchises  regardless 
of  whether  they  are  corporate  or  not  Ibid, 

8.  The  constitutional  jurisdiction  of  the  circuit  courts  of  this  state, 

subject  to  exceptions  mentioned  in  the  constitution,  extends  to  all 
civil  matters,  including  those  covered  by  sea  B466,  and  such  juris- 
diction under  such  section  may  be  exercised  under  sec.  3463,  the 
statutory  substitute  for  quo  warranto  proceedings  and  the  remedy 
by  writ  of  »cire/acta«  at  the  common  law.  Ibid. 

9.  The  word  "  person  "  in  a  legislative  enactment  includes  a  corporation 

if  that  appears  to  have  been  the  legislative  intent,  and  that  is  gov- 
erned by  the  rule  of  statutory  construction  in  sea  4971,  Stata  1898» 
and  elementary  principles  as  well  Such  word  in  sea  3466  is  so 
governed.  1  bid, 

lOi  Proceedings  by  quo  warranto  at  the  common  law  were  proper  to  re- 
claim a  franchise,  whether  corporate  or  not,  for  abuse  of  it  or  non- 
performance of  a  condition  of  tne  grant,  and  jurisdiction  in  that  re* 
gard  18  complete  regardless  of  sea  3466,  the  remedy  being  under  sea 
§46%  the  statutory  substitute  for  the  common-law  remedy.    I&tdL 
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IL  A  proceeding  to  forfeit  a  franchise  owned  by  a  corporation,  which 
franchise  is  not  dependent  upon  corporate  existence,  may  be  main- 
tained against  the  corporation  entirely  independent  of  whether  it 
be  a  domestic  or  foreign  body.  Ibid, 

12,  If  the  owner  of  a  franchise  fail  to  perform  the  conditions  of  the 
grant,  the  franchise  is  thereby  ended,  and  an  action  may  be  brought 
by  the  attorney  general  in  the  name  of  the  state  to  obtain  a  judi- 
cial declaration  of  the  forfeiture,  either  under  sea  3466,  Stat&  1898. 
or  by  the  rules  of  the  common  law.  IbicL 

Insolvency:  Winding  up, 

IS.  An  action  to  wind  up  and  settle  the  affairs  of  an  insolvent  corpora- 
tion may  be  maintained  by  a  stockholder,  when  it  appears  from 
the  complaint  that  the  relation  of  debtor  and  creditor  exists  be- 
tween the  corporation  and  the  plaintiff,  and  it  does  not  appear 
that  the  action  results  from  the  mere  fact  that  plaintiff  is  a  stock- 
holder.    Michelson  v.  Pierce,  85 

14  In  an  action  by  a  creditor  to  wind  up  and  settle  the  affairs  of  an 
insolvent  corporation  and  enforce  liability  of  officers  for  malfeas- 
ance and  nonfeasance,  the  fact  that  it  appears  on  the  face  of  the 
complaint  that  a  receiver  of  the  corporation  has  been  appointed  in 
the  same  action,  does  not  render  the  complaint  demurrable.    Ibid, 

15.  An  officer  of  a  corporation  is  not  relieved  from  liability  to  creditors 
of  the  corporation  for  act-s  of  misfeasance  and  nonfeasance  by  rea- 
son of  his  services  having  been  performed  gratuitously.  Ibid, 

Municipal  corporations.    See  MunicipaXi  Corporations. 

Corporate  Suretyship.    See  Appeal,  t 

COSTS. 

See  Divorce.    Trover  and  Conversion.    Wilm.  % 

"L  Where  the  plaintiff,  after  service  of  garnishee  process,  discontinues 
the  principal  action'  and  judgment  of  discontinuance  is  thereupon 
entered,  the  defendant  has  judgment  within  the  meaning  of  sec. 
2766,  Stats.  1898,  and  he  is  thereupon  entitled  to  tax  his  costs  in  ac- 
cordance with  sec.  2921,  Stat.s.  1898,  regulating  the  items  of  the  fee 
bill    Cotzhausen  v.  H,  W.  Johns  Mfg.  Co.  59 

2.  In  such  case  sec  2772,  Stats.  1898,  does  not  apply,  the  case  of  dismissal 
of  garnishment  proceedings  upon  judgment  for  defendant  in  the 
principal  action  being  expressly  provided  for  by  sec.  2766,  Stats.  1898. 

Ibid, 

S.  Sea  2762,  Stats.  1898.  does  not  limit  the  amount  of  costs  which,  under 
sea  2766,  Stats.  1898,  the  defendant  can  recover  in  the  garnishee 
action  upon  the  discontinuance  of  the  principal  action.  Ibid, 

4  Sea  2762,  Stats.  1898,  fixing  the  garnishee's  costs  at  three  dollars, 
where  his  answer  shows  a  present  indebtedness  to  defendant,  does 
not  apply  where  the  gamisnee*s  answer  shows  an  indebtedness  to 
some  corporation  of  the  same  name,  the  identity  of  which  with  the 
defendant  is  not  conceded.  Ibid, 

5.  On  appeal  from  the  taxation  of  costs  in  favor  of  the  defendant  and 
against  the  plaintiff,  the  fact  that  the  rights  of  the  garnishee 
against  the  plaintiff  are  ignored  does  not  prejudice  the  plaintiff. 

Ibid. 

&  Where  on  taxation  of  costs  by  the  clerk  none  but  general  objections 
are  overruled,  specific  items  of  the  bill  cannot  be  reviewed  on  an 
appeal  from  the  clerk's  taxation.  Ibid. 
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7.  An  order  sustaining  a  demurrer,  which  required  the  defeated  party 
to  pay  $10  costs  absolutely,  is  held  erroneous.  Such  costs  can  only 
be  required  as  a  condition  for  pleading  over.  State  ex  reL  Rice  v. 
Chittenden^  854 

CouNTEBCLAiii.    See  Pleading,  2. 

COUNTIES. 

See  Poor  Laws. 

Sec.  2,  ch.  267,  Laws  of  1895,  provides  that  in  any  case  in  which  a 
county  contributes  to  the  support  of  a  child  committed  to  an  or- 
phan asylum  **  said  county  mav,  by  a  majority  vote  of  its  board  of 
supervisors,  remove  said  child  from  said  institution.'*  Sec.  665^ 
Stata  1898,  provides  that  "  a  majority  of  the  supervisors  entitled  to 
a  seat  in  the  countv  board  shaU  constitute  a  quorum  for  the  trans- 
action of  business,"  and  that  *'all  questions  shall  be  determined  by 
a  majority  of  the  supervisors  present  unless  otherwise  provided." 
Held,  that  for  the  purpose  of  a  legal  removal  of  a  child  so  com- 
mitted, a  quorum  of  the  members  of  the  board  is  the  board,  and  a 
majority  vote  of  such  quorum  is  a  majority  vote  of  the  board.  St. 
^milianua  Orphan  Asylum  v.  Milwaukee  Co,  80 

County  Board.    See  Poor  Laws. 

ComrrY  Judge.    See  Estates  ot  Decedents,  1-3. 

Court  and  Jury.  See  Appeal,  la  Damages,  7.  Fraudulent  Con- 
veyances, 2.  Highways,  10,  11.  Insurance,  6,  7.  Municipal 
Corporations^  8, 12.    Vendor  and  Purchaser,  8. 

COURTa 

See  Action,  7.    Appeal,  a    Evidence,  a 

Ch.  112,  Laws  of  1893,  creating  the  municipal  court  of  Douglas  county, 
conferred  on  such  court  exclusive  jurisdiction  in  misdemeanors, 
and  suspended  the  jurisdiction  of  the  circuit  and  superior  courts 
of  that  county  in  such  minor  offense&  Ch.  33,  Laws  of  1893,  gave 
the  superior  court  jurisdiction  concurrent  with  the  circuit  court  in 
prosecutions  for  misdemeanors.  By  ch.  278,  Laws  of  1895,  such 
exclusive  character  of  the  jurisdiction  of  the  municipal  court  was 
taken  away.  Held  that,  since  ch.  112,  Laws  of  1893,  aid  not  repeal 
ch.  83,  Laws  of  1893,  but  merely  suspended  it,  it  was  not  a  repeal- 
ing act  within  the  meaning  of  sec  4973,  Stats.  1898,  and  therefore 
the  removal  of  the  suspension  bv  ch.  278,  Laws  of  1895,  left  ch.  33, 
Laws  of  1893,  in  full  force  and  restored  the  jurisdiction  of  the 
superior  court    State  v,  Satvell,  300 

Covenants.    See  Mortgages,  1,  2. 

Coverture.    See  Married  Women. 

Creditor's  Remedies.  See  Attachment.  Debtor  and  Creditor. 
Fraudulent  CoNVEYANCEa  Garnishment.  Liens.  Voluntary 
Assignment. 

Criminal  Law  and  Practice.    See  Courts. 

Cross-examination.  See  Evidence.  Liens»  6.  Vendor  and  Purt 
chaser,  3. 
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DAMAGE& 

flee  Action,  2.  Appeal,  20.  Brokers,  8.  Interest,  1,  4.  Landixdrd 
AND  Tenant,  5.  Mortgages,  11.  Sale  of  Chattels,  1.  Settle- 
ment, 1.  Trespass.  Trover  and  Conversion,  2.  Vendor  and 
Purchaser,  9. 

1.  In  an  action  against  the  city  for  a  broken  leg  caused  by  a  defective 

street,  happening  in  November  1801,  it  is  error  to  admit  the  evi- 
dence of  plaintiff's  ph3rsician  that  he  performed  an  operation  on 
plaintiff's  leg  in  the  summer  of  189B  for  which  he  charged  $100, 
there  being  no  testimony  showing  any  necessary  or  causal  con- 
nection between  the  injury  and  the  subsequent  operation.  Rhyner 
V.  Menasha,  201 

2.  Where  damages  are  claimed  for  breach  of  contract  to  purchase  fash- 

ion patterns  as  produced  and  placed  on  the  market,  and  the  full 
contract  period  has  run.  and  hence  the  exact  number  of  patterns 
called  for  susceptible  of  proof,  recovery  cannot  be  had  based  on 
evidence,  taken  long  before  the  expiration  of  the  contract  period, 
as  to  the  probable  number  of  patterns  that  plaintiff  would  produce 
each  month  for  the  balance  of  su';h  period:  the  proofs  should  be 
confined  to  patterns  shown  to  have  been  actually  produced.  Mc- 
Call  Co,  V.  Icks,  232 

S.  Plaintiff,  a  boy  sixteen  years  of  age,  was  injured  so  that  amputa- 
tion of  one  arm  was  necessary,  and  the  other  dislocated  at  the 
wrist  and  elbow  and  so  broken  and  injured  that  its  use  was  per- 
manently impaired.  He  suffered  much  pain,  though  able  to  be 
about  in  four  or  five  weeks  after  the  injury.  He  received  an 
injury  to  the  head  and  had  difficulty  in  passing  urine,  which 
might  be  due  to  some  local  cause  or  an  injury  to  the  spine  or  brain. 
Prior  to  the  injury  he  was  healthy  and  was  receiving  $1  per  day. 
Held,  that  a  verdict  for  §20,000  damages  was  largely  m  excess  of 
what  was  warranted  by  the  law  and  the  evidence,  and  that  a  new 
trial  should  be  granted  unless  plaintiff  remitted  all  damages  in 
excess  of  $12,000.    Renne  v.  United  States  Leather  Co.  305 

4k  Where  the  amount  due  plaintiff,  if  he  is  entitled  to  a  verdict,  is  sus- 
ceptible of  being  determined  with  mathematical  accuracy,  a  ver- 
dict for  plaintiff  for  a  less  amount  shows  that  the  cause  was  not 
fairly  considered  by  the  jury,  and  that  the  verdict  was  purposely 
and  recklessly  made  regardless  of  the  evidence.  New  Home  Sew- 
ing Machine  Co,  v,  Simon,  368 

IS.  In  suoh  case,  where  it  is  clear  that  such  prejudicial  misconduct  has 
taken  place,  there  is  no  room  for  the  exercise  of  judicial  discretion 
in  disposing  of  a  motion  to  vacate  the  verdict  and  grant  a  new 
trial  IbicL 

^  Where  an  injury  to  a  child  thirteen  years  of  age  was  a  simple  fract- 
ure of  the  fibula,  which  reunited  in  the  ordinary  course  and  under 
ordinary  surgical  treatment,  and,  in  the  opinion  of  a  majority  of 
the  medical  experts,  there  had  been  a  complete  recovery;  and  it 
appeared  that  the  plaintiff  walked  with  no  limp  ordinarily  per- 
ceptible, and  only  complained  of  some  pain  in  rainy  weather,  a 
verdict  of  $2,500,  reduced  by  the  trial  court  to  $1,700,  is  excessive, 
even  as  reduced.    Collins  v,  Janesville,  436 

7.  On  an  issue  as  to  the  pecuniary  loss  of  a  widow,  caused  by  the  death 
of  her  husband,  the  evidence  was  held  sufficient  to  authorize  the 
submission  of  the  question  to  the  jury.  Carpenter  r.  Toum  of 
Boiling,  559 
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DEBTOR  AND  CREDITOR. 

See  Action,  4,  5.  Attachment.  Corporations,  13-1&  Fraudulent 
Conveyances.  Instructions  to  Jury,  8, 4  Parties,  2l  Pledge,  1. 
Voluntary  Assignment. 

A  husband  failed  in  tlie  logging  business,  and,  in  good  faith,  a  third 
party  advanced  the  wife,  who  had  shown  herself  thrifty  and  en- 
ergetic and  able  to  conduct  a  small  store  and  hotel,  money  to  con- 
tinue the  business,  on  condition  that  she  secure  the  skill  and 
services  of  her  husband,  which  she  did.  paying  him  a  salary.  Held, 
that  such  business  belonged  to  the  wife,  and  hence  the  profits  ac- 
cumulated tiierefrom,  though  in  a'  large  measure  due  to  the  hus- 
band's skill  and  services,  are  also  her^i,  and  are  not  subject  to  be 
taken  for  the  husband's  debts.    Kendall  v,  Beaudry,  180 

Dedication.    See  Highways,  5-7. 

DEED& 

See  Fraudulent  Conveyances,  10.  Mortgages,  1,  2.  Vendor  and 

Purchaser,  6. 

A  deed  made  by  an  insane  person  not  under  guardianship  is  void- 
able only.  It  passes  title  so  that  a  judgment  thereafter  rendered 
and  docketed  will  not  be  a  specific  lien  on  the  property  conveyed 
till  the  conveyance  be  actually  avoided;  and  if  before  that  occur 
the  insane  person  die,  the  judgment  creditor  cannot,  by  execution 
levy  under  sec.  2978,  Stats.  1898.  obtain  a  lien  on  such  property 
which  equity  will  aid  by  removing  the  cloud  created  thereon  by 
such  conveyanca    French  Lumbering  Co.  v,  Theriault,  637 

Defeasance.    See  Mortgages,  7-10. 

Definitions.    See  Words  and  Phrases. 

Delegation  of  Authority.    See  Mortgages,  4 

Demurrer.  See  Corporations,  14.  Costs,  7.  Libel  and  Slander, 
3,  4  Mandamus,  4.  Pleadings,  3,  a  Voluntaky  Assignment,  Q. 
Waters,  3. 

Dentists.    See  Mandamus,  4 

Devastavit.    See  Suretyship. 

Devises.    See  Wills. 

Directing  Verdict.    See  Appeal,  9, 13. 

Discontinuance.    See  Action,  7. 

Discretion. 
Of  common  council    See  Municipal  Corporations,  3. 
Judicial.    See  Damages,  5.    Pleading,  1.    Wills,  3. 

Disqualification  of  judga    See  Estates  of  Decedents,  1-3. 

DIVORCE. 

1.  The  fact  that  a  man  was  of  a  sullen,  morose,  and  fretful  tempenv* 
ment  and  disposition,  rendering  him  uncompanionable  as  a  hus- 
band for  months  at  a  time,  is  held  insuflQcient  to  sustfiin  a  divorce 
under  subd.  5,  sec.  3356,  StatsL  1898,  on  the  ground  of  cruel  and  in- 
human treatment  practiced  by  other  means  than  acts  of  physical 
violence,  where  the  only  evidence  that  the  husband's  treatment 
was  such  as  to  render  it  unsafe  for  the  wife  to  live  longer  witli 
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him  was  her  testimony  that  she  brooded  over  her  troubles  until 
she  became  very  nervous;  that  she  took  medicine  for  such  nervous- 
ness; but  that  her  health  was  good  ''except  for  such  nervousnessi" 
Johnson  V.  Johnson,  186 

SL  In  this  case  the  refusal  of  the  clerk  to  tax  the  costs  on  appeal  against 
the  respondent  wife  was  reversed*  IbicL 

DooKETiNa  of  judgment    See  Deeds.    Fraxtbulent  Conveyances,  10. 

Drains.    See  Waters,  2,  a 

Easements.    See  Highways,  5-7.    Waters,  d, 

EJECTMENT. 

1.  On  the  final  settlement  of  an  estate  in  1886,  defendants  being  parties 

to  the  proceeding  and  the  court  having  jurisdiction  of  the  subject 
matter  and  the  persons,  the  county  court  found  and  adjudged  that 

SlaintifiTs  grantor  was  thiB  legitimate  child  and  heir  of  a  deceased 
evisee  under  testator's  will,  and  entitled  to  an  interest  in  the  real 
estate  in  question.  In  1895,  on  application  of  defendants  to  set  aside 
BO  much  of  the  judgment  of  the  county  court  as  adjudged  plaint- 
iff's grantor  entitled  to  a  share  in  such  real  estate,  the  county  court 
found  that  no  fraud  had  been  practiced,  and  reaffirmed  its  judg- 
ment On  appeal  to  the  circuit  and  sufjreme  courts,  respectively, 
the  judgment  of  the  county  court  was  in  all  things  affirmed.  In 
ejectment  by  plaintiff  to  recover  his  share  of  the  e^te,  it  was  held 
that  the  judgment  of  the  county  court  was  res  adiudicata  as  to  the 
questions  of  the  legitimacy  and  heirship  of  plaintiff's  grantor. 
Huehschmann  t\  Cotzhausen,  64 

2.  Where,  in  ejectment,  it  appears  from  the  undisputed  evidence  that 

the  amount  of  rents  and  profits  received  by  the  defendants  during 
the  term  of  their  adverse  possession  exceeds  the  amount  paid  by 
them  for  repairs,  improvements,  and  taxes,  it  is  not  error  to  refuse  a 
request  to  have  the  lury  assess  the  value  of  the  improvements  made 
ana  taxes  paid  by  tnem.  Ibid, 

8.  In  an  action  of  ejectment  a  tenant  of  the  adverse  claimants  who  re- 
tains possession  of  the  premises  is  a  necessary  defendant  under 
sea  3075,  Stata  1898,  and  should  be  joined  in  a  writ  of  error  to  re- 
view a  judgment  a^inst  him  and  the  other  defendants;  but  a  fail- 
ure in  that  regard  is  not  a  defect  goin^  to  the  jurisdiction,  but  an 
irregularity  which  may,  in  the  discretion  of  the  court,  be  cured  by 
amendment.  Ihid^ 

4  A  motion  to  dismiss  or  quash  a  writ  of  error  because  of  such  a  de> 
feet  will  not  be  granted  unless  made  soon  after  the  case  reaches 
the  supreme  court.  /6tdL 

Election  between  remediea    See  Action,  2.     Buildino  and  Loan 
Associations,  6. 

Electric  Street  Railway.    See  Street  Bailway& 

Eminent  Domain.    See  Railroads,  2-5. 

ENOROAOHMENT&    See  Highways,  8. 

Equity.    See  Action,  3, 8, 9.     Deeds.    Fraud.    Fraudulent  Convey- 
ances,  11.     MORTGAQES,   7.      PARTNERSHIP,  3.     PARTITION.     POOR 

Laws,  2,  a 


Wis.]  index.  681> 


ESTATES  OF  DECEDENTa 

See  Action,  Z^,  Ejectment,  1.  Fraudulent  Conveyances,  11.  Mort- 

GAQEs,  10-12.    Reference. 

1.  Under  sec  2447,  S.  &  B.  Ann.  Stat&,  the  use  of  the  words  **  executor  or 

administrator'*  in  connection  with  the  words  "guardian  of  any 
ward"  indicate  that  the  person  meant  is  some  trustee  charged 
with  the  duty  of  caring  for  the  property  or  looking  after  some  in- 
terest pending  at  the  time  the  county  judge  is  called  upon  to  act, 
and  such  disqualification  to  act  continues  only  so  long  as  the 
county  judge  continues  to  be  such  executor,  administrator,  or 
guardian.    Richter  v.  Estate  of  Leiby,  404 

2.  A  guardian  ad  litem,  being  an  attorney  appointed  to  conduct  or 

care  for  a  particular  matter  in  court,  and  having  the  charge  neither 
of  the  person,  nor  of  the  property  of  the  person,  he  is  appointed  to 
represent,  is  not  a  "guardian  of  any  ward  "  within  the  meaning  of 
said  sec.  2447;  and  the  fact  that  an  attorney  had  been  appointed 
guardian  ad  litem  in  an  estate,  his  appointment  being  expressly 
limited  to  the  particular  proceeding  then  pending,  does  not  dis* 
c[ualify  him  from  acting  in  the  same  estate,  when  he  became  county 
judge  three  years  thereafter.  ^^^^ 

S,  Said  sec.  2447,  being  legislation  upon  a  particular  subject,  must  be 
presumed  to  have  covered  all  the  limitations  considered  necessary 
upon  that  subject,  and  therefore  a  proper  construction  of  sec.  2579 
confines  the  limitation  therein  prescribed  to  the  county  jud^^e 
while  acting  in  matters  over  which  he  has  civil  jurisdiction.  Ibid. 

4.  An  action  to  enforce  the  statutory  liability  of  heirs  for  the  debts  of 

their  decedent  to  the  extent  of  property  inherited  by  them  from 
him  is  not  an  action  on  contract    Adkins  v.  Loucks,  587 

5.  If  a  person,  possessed  of  property  as  heir  of  another,  sell  the  same 

with  intent  to  prevent  the  creditors  of  the  estate  of  his  decedent 
from  resorting  thereto  for  the  payment  of  his  claim  under  sec.  8274, 
Stats.  1898,  and  the  vendee  participate  in  such  purpose,  the  sale  is  not 
protected  by  sec.  8285,  but  is  voidable  under  sec.  2320.  Ibid, 

Estoppel.  See  Building  and  Loan  Associations,  2.  Highways,  6. 
Judgments,  6.  Mortgages,  4.  Railroads,  3.  Voluntary  As- 
signment, 10. 

EVIDENCE. 

See  Action,  9.  Appeal,  5, 12-14, 18.  Attachment,  2.  Brokers.  Dam- 
ages, 1-8,  6,  7.  Ejectment,  2.  Guardian  ad  Litem.  Highways, 
8, 15.  Landlord  and  Tenant,  2,  a  Liens,  5.  Master  and  Serv- 
ant, 9, 13.  Mortgages,  1,  7,  9.  Municipal  Corporations.  6, 12, 
13.  Railroads,  5,  7,  8.  Sale  of  Chattels,  2.  Settlement,  2. 
Trespass,  1.  Vendor  and  Purchaser,  3-6,  8,  10.  Voluntary 
Assignment,  8,  4.    Waters,  1.    Wills,  1. 

1.  Where,  in  an  action  for  amounts  due  for  rent  and  for  a  suit  of  clothes, 

the  plaintiff  was  examined  simply  as  to  the  s^le  of  the  clothes, 
upon  cross-examination  it  is  error  to  allow,  against  objection,  ques- 
tions as  to  the  receiving  of  checks  by  the  plaintiff  from  the  de- 
fendant at  dates  before  the  alleged  sala    SuUivdn  u  CoUins,     291 

2.  An  affirmative  defense  of  payment  cannot  be  proven  by  cross^zami- 

nation  of  a  party  when  he  has  given  no  testimony  as  to  the  claim 
which  is  alleged  to  have  been  paid.    Language  used  in  Weadock 

Vol.  107—44 
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V,  Kennedy,  80  Wis.  449,  to  the  effect  that  a  partv  may  always  be 
.cross-examined  oa  the  whoJe  case  whenever  he  has  testified*as  to 
any  fact  in  the  case,  criticised,  and  held  not  to  imply  intention  to 
depart  from  the  rule  that  the  cross-examination  of  a  witness  should 
be  confined  to  matters  brought  out  on  the  direct  examination. 

Ibid, 

3l  While  it  is  competent  to  show  by  cross-examination  of  one  party 
that  there  was  ill  feeling  between  himself  and  the  other,  or  that 
trouble  had  occurred  between  them,  and  the  general  character  of 
the  trouble,  it  is  not  competent  for  counsel  to  inject  into  the  case, 
by  statement  and  insinuation,  charges  of  lyinjj,  theft,  and  perjury 
against  the  party  undergoing  cross-examination;  and  in  case  he 
does  so  the  trial  C/Ourt  distinctly  fails  in  its  duty  unless  it  calls  him 
to  order  at  the  outset  and  stops  the  objectionable  remarks:  the 
mere  sustaining  of  objections,  without  fitting  rebuke,  is  no  ade- 
quate remedy  for  the  evil  Ibid, 

4k  In  an  action  for  personal  injuries  alleged  to  be  permanent,  sustained 
by  reason  of  a  defective  sidewalk,  where  the  plaintiff's  physician 
testified  the  injury  might  be  serious,  it  is  error  to  sustain  an  ob- 

i'ection  to  a  question  put  him  on  cross-examination,  as  to  whether 
le  regarded  the  injury  as  permanent.    Collins  v.  Janeaville,        46 

5.  Where  all  the  records  from  which  tabulated  statements  are  compiled 
are  before  the  court,  and  the  witness  who  made  the  compilation 
testifies  to  their  preparation  from  personal  examination  of  the 
records,  and  that  he  believes  the  statements  to  be  true,  and  the 
opposite  counsel  have  ample  opportunitv  to  cross-examine  the  wit- 
ness and  inspect  the  records,  such  tabulated  statements  are  prop- 
erly receivea,  not  as  an  original,  but  as  a  part  of  the  witness's,  evi- 
dence.   Jordan  v.  Estate  of  Warner,  539 

£zciEFnoN&    See  Appeal,  4-11. 

Excessive  Damages.    See  Appeal^  20.    Damaqes^  8,  6. 

Executions.    See  Fraud,  1.    Fraudulent  Conveyances,  11.    Volun- 
TABY  Assignment,  7. 

Executory  Ck>NTRACTS.    See  Partition.    Partnership,  2. 

EXECUTORS  AND  ADMINISTRATOR& 
See  Estates  of  Decedents. 

1.  A  special  administrator,  so  long  as  he  continues  in  office,  is  "the 

personal  representative  "  of  the  deceased.    Swan  v.  Norvelh       625 

2.  Under  sec.  4256,  Stats.  1898,  a  special  administrator  may  bring  an 

action  for  the  wrongful  death  of  his  decedent,  and,  if  his  office 
terminates  during  its  pendency  the  general  administrator  ihav  be 
admitted  to  prosecute  it  to  judgment.  Ibid^ 

Expert  Testimony.    See  Voluntary  Assignment,  4    Railroads,  7. 

Fences.    See  Highways,  6-8.    Nuisances,  1. 

Filing. 
Of  record  on  appeal  from  justice's  court.    See  Appeal^  21« 
Of  order  laying  out  highway.    See  Highways,  I. 

Findings.    See  Appeal,  8,  12.    Contempt  of  Coxtrt,  I.    Fraudulent 
Conveyances,  2.    Master  and  Servant,  13.    Railroads,  8. 

Fire  Insurance.    See  Insurance,  1,  2. 

FoRCiBLB  Entry  and  Detainer.    See  Landlord  and  Tenant,  6-Ol 
Pleading,  a 
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Foreign  Guardian.    See  Guardians. 

PoRPEiTURE.    See  Corporations,  5, 11, 13.    Insurance,  4-8.    Vendor 
AND  Purchaser,  1,  2. 

Franchises.    See  Corporations,  1-13.     Constitutional  Law.    Mu- 
nicipal Corporations,  3-4.    Street  Railways,  6u 

FRAUD. 

flee  Action,  4    Brokers.    Estates  op  Decedents,  5.    Fraudulent 
Convey ANCE&    Mortgages,  1, 7.    Parties,  3.   Payment.   Wills.  1. 

1.  Defendants  having  received  |2,500  and  R  $1,300  as  the  result  of  a  con- 
spiracy whereby  C.  was  induced  to  sell  his  farm  for  less  than  its 
value,  a  suit  was  brought  to  rescind  such  sale  and  recover  back  the 
property.  In  such  suit  the  court  found  the  fraud  and  conspiracy, 
out,  because  the  land  was  held  by  an  innocent  purchaser,  refused 
the  equitable  relief  of  rescission,  and  rendered  judgment  against 
defendants  and  R  jointly  as  upon  a  cause  of  action  in  tort  for  money 
obtained  by  fraud.  Defendants  invested  their  S2.500  in  the  purchase 
of  a  homestead.  The  judgment  creditors,  having  collected  $1,200 
from  R,  released  the  judgment  as  to  him  —  reserving,  except  as 
to  such  sum.  all  their  rights  thereon  against  the  other  judgment 
debtors, —  and  assigned  the  judgment  to  plaintiff,  a  brother  of  R, 
under  circumstances  indicating  that  the  transfer  was  for  R's  ben- 
efit Held  that,  each  judgment  debtor  being  liable  for  the  whole 
judgment  without  right  to  compel  contribution,  plaintiff  could  not 
follow  the  money  received  by  defendants  and  impose  a  constructive 
trust  upon  the  homestead  purchased  therewith,  until  he  had  ex- 
hausted his  remedy  by  execution  or  shown  futility  of  any  effort  to 
do  sa    Roberts  v.  Moody,  345 

"d.  In  an  action  by  the  assignee  in  such  case  to  charge  such  homestead 
with  a  trust  in  his  favor  to  an  amount  sufficient  to  satisfy  the 
judgment,  it  is  held  that  the  same  cause  of  action  was  presented 
as  was  presented  in  the  former  suit  in  eouity,  where  the  court 
decided  just  what  the  remedy  should  be  ana  impliedly  adjudicated 
against  all  other  remedies,  and  that  therefore  the  present  action 
could  not  be  maintained,  it  being  res  adjudicata  that  the  plaint- 
iff was  not  entitled  to  the  relief  demanded.  Ibid, 

FRAUDULENT  CONVEYANCEa 

See  Action,  4    Deeds.    Estates  of  Decedents,  6.    Parties,  3. 

1.  An  intent  to  defraud  creditors  cannot  be  inferred  from  the  fact 
that  an  insolvent  debtor,  by  paying  or  securing  one  creditor,  nec- 
essarily prevents  other  creditors  from  receiving  anything  or  as 
much  as  they  would  otherwise  receive.    Haring  v,  Hamilton,  113 

%  Whether  a  bill  of  sale  was  fraudulent  as  to  creditors  of  the  vendor 
being  at  issue,  it  is  held  upon  the  evidence  that  the  court  should 
have  submitted  to  the  jury  in  the  special  verdict,  in  some  form, 
the  question  whether  a  sufficient  consideration  passed  between  the 
parties  to  the  transaction.  Absence  of  a  finding  upon  that  point 
rendered  the  special  verdict  incompleta    Missinskie  v.  Mcmurdo, 

bis 

S.  Under  sea  3310,  Stats.  1898,  the  delivery  and  possession  contemplated 
is  not  such  a  technical  delivery  as  would  give  validity,  inter  partes, 
to  a  contract  of  sale,  under  sec.  3308,  but  such  a  delivery  and  change 
of  possession  that  those  familiar  with  the  situation  would  naturally 
draw  the  inference  of  a  change  of  ownership.  IbioL 
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4.  Thus,  under  said  sec.  2310,  it  was  error  to  instruct  the  jury  that  if 

Elaintiff,  who  claimed  a  threshing  machine  under  a  bill  of  sale  from 
is  brother,  alleged  to  have  been  made  in  fraud  of  creditors,  hired 
his  brother  to  continue  to  run  the  machine,  and  the  brother  acted 
as  the  servant  or  agent  of  the  plaintiff,  then  the  jury  should  find 
the  "  real  possession  "  was  in  the  plaintiff.  Such  instruction  is  dia- 
metrically opposed  to  the  statute  IlncL 

5.  Judgment  having  been  rendered  against  plaintiff^s  Drotber,  a  thresh- 

ing machine  in  the  debtor's  possession  was  seized  on  execution  is- 
sued on  such  judgment  Plamtiff  replevied  the  machine,  claiming 
title  under  a  bill  of  sale  from  his  brother,  but  the  transaction  be- 
tween plaintiff  and  his  brother  had  not  been  accompanied  by  an 
immediate  delivery  of  the  machine,  followed  bv  an  actual  and  con- 
tinued change  of  possession.  Hdd  that,  under  sec  2310,  Stata 
1898,  the  presumption  of  fraud  as  against  creditors  arose,  and  that 
the  burden  of  proof  rested  on  the  plaintiff  to  remove  that  presump- 
tion. I  but 

0.  Relationship  between  the  parties  to  a  bill  of  sale,  while  not  neces- 
sarily a  badge  of  fraud,  is  properly  to  be  considered  as  a  circum- 
stance in  deciding  whether  the  transaction  was  in  good  faith  or 
with  a  hidden  purpose  of  defrauding  creditors  of  the  grantor. 

IbicL 

7.  Where  one  of  the  Questions  of  a  special  verdict  was  whether  the 

plaintiff  ought  to  nave  known  that  the  transactions  whereby  he 
obtained  title  to  the  goods  of  a  debtor  were  for  the  purpose  of*  pre- 
venting the  debtor's  creditors  from  or  delaying  them  in  collecting 
their  claims,  a  requested  instruction  to  the  effect  that  a  sale  is  void 
where  the  object  of  the  debtor  is  to  hinder  and  delay,  if  made  to 
one  having  knowledge  of  the  intent,  and  that  such  knowledge  need 
not  be  actual,  but  will  be  inferred  from  facts  and  curcumstanoes  suf- 
ficient to  raise  a  suspicion,  or  put  him  on  inquiry,  informs  the  jury 
of  the  legal  effect  of  their  answer  to  a  portion  of  the  special  verdict, 
and  its  refusal  is  not  error.  Ibid, 

8.  It  is  not  error  to  refuse  to  instruct  the  jury  that,  if  a  purchaser  of 

chattels  knew  the  seller  was  largely  indebted  and  pressed  by  cred- 
itors, then  it  was  his  duty  to  see  that  the  purchase  price  was  applied 
to  the  seller's  debts;  no  such  duty  rests  on  the  purchaser  unless,  by 
reason  of  other  facts,  he  is  chargeable  with  complicity  in  a  frau<l 
which  would  avoid  the  purchase.  /6i^. 

a  The  word  "void,"  in  sea  2320,  Stats.  1898,  relating  to  fraudulent 
conveyances  of  property  by  debtors,  means  voidabla  French  Lum- 
hering  Co,  v.  TheriaiUt,  627 

10.  A  deed  of  real  estate  made  under  such  circumstances  as  to  fall 

within  the  condemnation  of  sec.  2320,  Stata  1898,  nevertheless 
passes  title  to  the  property  to  the  fraudulent  vendee,  so  that  a 
judgment  thereafter  rendered  on  a  precedent  debt  of  the  vendor 
and  duly  docketed  does  not  become  a  specific  lien  on  the  land  un- 
der sec.  2902.  which  provides  that  a  money  judgment,  docketed  in 
the  office  of  the  clerk  of  the  circuit  court  of  a  county,  shall  be  a 
lien  on  the  real  property  of  the  judgment  debtor  in  such  county. 

Ibift 

11.  Under  such  circumstances  as  those  stated  in  Na  10: 

(a)  A  judgment  creditor  can  obtain  a  specific  lien  on  the  real 
property  of  the  judgment  debtor  by  lety  tnereon  under  an  execu- 
tion issued  on  the  judgment,  and  then  equity  will  aid  him  to  re- 
move the  impediment  to  an  advantageous  sale  thereof  and  enforce- 
ment of  the  lien  created  by  the  fraudulent  transfer. 


"Wis.]  index.  693 


(b)  Equity  will  not  aid  a  judgment  creditor  till  he  actually  ob- 
tain a  specific  lien  by  attachment  of  the  property  under  writ  of 
attachment  or  levy  thereon  under  an  execution,  or  he  has  exhausted 
all  his  le^al  remedies  to  collect  his  claim.  The  last  condition  men- 
tioned being  satisfied,  equity  will  enforce  the  creditor's  right  to  a 
lien  on  the  property  in  an  action  to  annul  the  fraudulent  transfer 
of  the  property  so  that  the  iudgment  may  attach  thereta 

(c)  If  the  fraudulent  vendor  die  before  a  spec:ific  lien  shall  have 
been  obtained  on  the  property,  the  judgment  cannot  be  enforced 
by  execution  against  such  property  under  sea  2978,  Stats.  1898,  and 
a  lien  be  thereby  secured  which  equity  will  protect  Ibid, 

Frauds,  Statute  of.    See  Vendor  and  Purchaser,  8,  5,  8, 10, 11. 

GARNISHMENT. 
See  Costs,  1-6. 

1.  Plaintiff  moved  to  strike  out  the  answers  of  garnishees,  upon  which 

he  had  elected  to  take  issue,  for  the  reason  that  they  had  not  been 
properly  filed  as  required  by  sea  2664,  Stats.  1898.  On  the  hearing 
of  such  motion  it  appeared  that  the  answers  had  been  filed  on  the 
first  dav  of  the  first  terra  after  the  action  had  been  duly  noticed 
for  trial  Held  that,  in  the  absence  of  anvthing  in  the  record  to 
indicate  that  such  answers  were  not  filed  before  the  opening  of 
court  on  that  day,  and  in  view  of  the  court  s  order  on  su^h  motion 
that  they  be  permitted  to  stand  and  a  finding  that  the  action  duly 
came  on  to  be  heard,  there  was  no  error  in  refusing  the  motion. 
Evans  v.  Rector,  286 

2.  By  the  terms  of  a  will  G.  was  given  a  sum  of  money,  but  in  case  ten 

years  should  elapse  without  advices  as  to  his  existence  the  sum 
was  to  be  divided  between  R.  and  A.,  who  were  appointed  trustees 
of  the  fund  by  the  proper  county  court,  required  to  account  there- 
for to  such  court,  and  gave  bonds  for  the  faithful  performance  of 
the  trust  No  advices  having  been  received  from  G.  for  about  six 
years,  plaintiffs  brought  suit  against  G.  and  garnished  R  and  A. 
Ileld,  that  G.  had  no  vested  interest  in  or  absolute  right  to  the 
fund  at  the  time  of  the  service  of  the  garnishee  process,  and  that, 
under  sea  2768,  Stats.  1898,  the  garnishees  were  not  liable.       Ibid, 

8.  Such  fund  is  in  the  custody  of  the  law  and  under  the  control  of  the 
court,  and  cannot  be  reached  by  garnishment  of  such  trusteea  Ibid, 

General  City  Charter.    See  Municipal  Corporations,  1. 

Gk>OD  Faith.    See  Brokers,  2.    Voluntary  Assignment,  1. 

GUARANTY. 

See  Appeal,  17. 

1.  Defendant  having  signed  a  letter  of  guaranty  on  condition  that  it 
should  not  be  delivered  until  another  surety  was  obtained,  the 
principal  delivered  it  in  violation  of  such  condition,  and  the  guar- 
antor, when  notified  by  the  guarantee's  agent  that  credit  would  be 
extended  on  it,  told  such  agent  of  the  wrongful  delivery.  There- 
after the  agent  was  permitted  to  take  the  letter  away  without  pro- 
test The  guarantor  called  attention  to  the  provision  enabling 
him  to  withdraw  therefrom  if  dissatisfied.  He  told  such  agent  he 
thought  it  would  not  be  necessaiy  for  him  to  do  so  as  he  had  faith 
in  his  principal's  business  ability.  Such  agent  thereafter  freq^uently 
called  on  the  guarantor,  and  they  talked  about  how  the  principal 
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was  getting  along  in  his  business.  Held,  that  there  was  no  waiver 
of  the  guarantor's  right  to  insist  upon  the  effect  of  his  notification 
of  the  conditional  aelivery.  New  Home  Sewing  Machine  Co.  v. 
Simon,  868 

2,  Where,  in  an  action  on  a  letter  of  guaranty  delivered  on  condition 
that  another  signer  should  be  obtained,  the  supreme  court  decided 
that,  when  knowledge  came  to  the  plaintiff  that  the  letter  had 
been  wrongfully  delivered,  it  had  no  right  to  ignore  the  fact;  that 
proceeding  thereunder  was  at  its  peril;  that  unless  the  guarantor 
was  guilty  of  some  act  that  would  amount  to  an  estoppel,  it  was 
without  remedy;  and  that  the  fact  that  its  agent  notified  the 
guarantor  that  it  would  extend  credit  to  H.,  whose  obligations 
were  thereby  guaranteed,  did  not  call  for  any  protestation  from 
him  that  he  would  not  be  bound  thereby, —  it  was  error  for  the  trial 
court  on  a  second  trial,  on  substantially  the  same  evidence,  to  in- 
struct the  jur^  that,  if  the  defendant  signed  the  letter  and  was 
thereafter  notified  of  its  acceptance  by  plaintiff,  it  thereupon  be- 
came a  binding  contract  of  guaranty  according  to  its  terms;  and 
that  if  defendant  intended  to  msist  upon  the  condition  upon  which 
he  signed  the  letter,  it  was  his  duty  to  notify  the  plaintiff  that  he 
would  not  be  responsible  unless  another  signature  was  obtained. 

IbicL 

8.  Under  subd.  2,  sec.  2307,  Stats.  1898,  an  indorsement  on  a  promissory 
note,  "I  hereby  guaranty  the  payment  of  the  within  nolo,''  signed 
by  the  guarantor,  is  void  because  it  fails  to  express  any  considera- 
tion. Taylor  v.  Pratt,  3  Wia  674,  and  Parry  v.  Spihes,\^  Wis.  384, 
followed.    Commercial  Nat.  Bank  v.  Smith,  574 

4  R  and  S.,  respectively  the  payee  and  gtiarantor  of  a  note,  were  stock- 
holders in  a  corporation  in  which  R  held  a  controlling  amount  of 
stock.  S.  purcliased  some  of  R.'s  stock  on  his  own  account,  and  G., 
the  maker  of  the  note,  purchased  the  remainder,  neither  having 
any  interest  in  the  shares  of  the  other.  In  payment  G.  gave  the 
note  in  suit,  indorsed  by  S.,  but  the  indorsement  failed  to  show  anv 
consideration.  Held,  that  the  incidental  benefit,  if  anv,  which 
might  accrue  to  S.  by  having  R.  out,  and  G.  in,  as  a  stockholder  of 
the  corporation,  did  not  amount  to  a  new  and  independent  consider- 
ation passing  between  newly  contracting  parties,  and  independent 
of  the  original  contract,  so  as  to  take  the  guaranty  out  of  the 
statute  of  frauds  (subd.  2,  sec.  2307,  Stats.  1898).  Ibid. 

GUARDIAN  AND  WARD. 

A  foreigi^  guardian  has  no  greater  authority  over  the  estate  of  his 
ward  in  this  state,  after  filing  a  certified  copy  of  his  appointment 
in  the  probate  court,  than  a  general  guardian  apix>intea  by  a  court 
in  this  states  He  cannot  sell  the  real  estate  of  his  ward  here  situ- 
ated under  his  general  authority,  but  must  obtain  special  author- 
ization therefor  as  provided  by  law  in  case  of  other  guardians,  and 
a  sale  otherwise  made  will  not  affect  the  title  attempted  to  be 
transferred.    Adkins  v.  Loucks,  587 

GUARDIAN  AD  LITEM. 

See  Estates  of  Decedents,  2. 

[Whether,  the  allegation  of  the  appointment  of  a  guardian  ad  litem 
in  an  action  by  a  minor  being  denied  and  no  proof  being  offered  to 
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support  it,  the  cause  of  action  fails,  not  decided.]  Hudson  v.  North- 
ern Pacific  R  Co.  620 

Heibs  and  next  of  kin,  actions  and  proceedings  by  and  against.    See 
Action,  3>5.    Estates  of  Decedents,  4. 

HIGHWAYa 
See  Street  Railways.    Taxation,  7,  8. 

To  lands  exdtided  from  access, 

1.  Construing  sec.  1275,  Stats.  1898  (providing  that,  whenever  the  su- 

pervisors of  a  town  shall  lay  out  a  highway  to  lands  excluded  from 
access  to  any  other  highway,  the  amount  assessed  as  advantages 
against  the  applicant  shall  be  paid  to  the  town  treasurer  before  the 
order  laying  out  such  highway  shall  be  filed),  in  connection  with 
the  provisions  of  sea  1369  that  the  order  laving  out  such  highway, 
together  with  the  award  of  damages,  sliall  be  filed  within  ten  days 
after  the  day  fixed  for  deciding  on  the  application,  no  legal  filing 
can  take  place  until  such  assessment  has  been  paid.  Henc^  in 
such  a  proceeding,  where  the  advantages  assessed  against  the  ap- 
plicant were  not  paid  to  the  town  treasurer  until  thirteen  days 
after  the  hearing,  the  supervisors  are  deemed  to  have  decided 
against  the  application.  State  ex  rel  Oiblin  v.  Supers  of  Union^  68 
Wis.  158,  followed.    Baier  v,  Hosmery  380 

2,  The  proviftioDs  of  sec.  1275,  Stats.  1898,  that,  on  laying  out  a  high- 

way to  lands  excluded  from  access  to  anv  other  Highway,  the  ad- 
vantages assessed  against  the  applicant  shall  be  paid  to  the  tovm 
treasurer,  are  mandatoiy:  it  is  not  a  substantial  compliance  with 
the  statute  to  pay  the  sum  assessed  to  the  chairman  of  the  town 
board.  Ibid. 

Laying  out:  Proceedings, 

8.  Where  an  application  has  been  made  to  the  town  board  to  lay  out  a 
road  across  the  land  of  a  citizen  of  this  state  upon  whom  notice 
thereof,  making  him  a  party  to  the  proceedings,  was  given  under 
sea  1267,  Stata  1898,  he  is  competent  to  appeal  from  the  decision 
of  the  board  thereon  under  sea  1276,  even  thoiigh  he  is  not  a  resi- 
dent of  the  town.    State  ex  rel.  Curtis  v,  Toum  Board  of  Oeneva,  1 

4  Where  the  decision  of  the  town  board,  or  of  commissioners,  to  lay 
out  a  highway  was  not  procured  or  induced  by  private  contribu- 
tions or  offers  of  pecuniary  aid  towards  the  construction  of  the 
road,  such  contributions  ^o  not  vitiate  the  decision.  Ibid, 

Dedication:  Easements. 

6.  While  the  rule  is  general  that,  to  charge  a  municipality  with  obli- 
gations arising  from  the  use  of  dedicated  streets,  tnere  must  be  an 
acceptance  and  opening  or  use  equivalent  thereto,  a  different  rule 
prevails  when  the  contest  is  between  the  owner  of  a  plat,  who  has 
sold  lote  with  reference  thereto,  and  his  grantee.  McFarland  v. 
Lijidehugel,  474 

6.  A  grantor  of  defendant  laid  out  an  addition  to  an  unincorporated 
village,  and  defendant  sold  plaintiff  two  lots  thereof,  all  tne  con- 
veyances after  the  plat,  including  that  to  plaintiff,  being  made  by 
lots  and  blocks  according  to  the  plat  The  streets  of  the  plat  were» 
by  an  order  of  the  town  board  duly  recorded,  declared  to  be  high- 
ways of  the  town,  but  after  that  time  were  never  opened,  traveled, 
or  worked.  After  plaintiff's  purchase  defendant  fenced  up  the 
street  in  front  of  plaintiff's  lots.    Held  that,  such  street  being  ap- 
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purtenant  to  plaintiff's  lots,  the  owner  of  the  plat  and  his  successors 
in  estate  were  estopped  from  claiming  the  street  was  not  such; 
and  that  the  maintenance  of  such  fences  was  a  direct  invasion  of 
plaintiff's  rights,  which,  by  reason  of  such  estoppel,  defendant  could 
not  be  heard  to  justify.  Ibid, 

7.  In  such  case  the  fact  that,  after  the  commencement  of  the  suit  and  ^ 

before  trial,  the  defendant  removed  the  fence  cannot  affect  the  ' 
plaintiff's  right  to  a  judgment  enjoining  the  maintenance  of  the 
fence,  otherwise  the  defendant  might  again  insist  upon  the  right 
to  replace  and  maintain  it.  I  bid. 

Encroachments. 

8.  A  fence  having  been  erected  by  defendant  on  a  line  laid  out  by  a 

surveyor  as  the  proper  location  of  the  east  line  of  the  block  in 
which  his  premises  were  situate,  it  appeared,  in  an  action  to  com- 
pel the  removal  of  the  fence  on  the  ground  that  it  encroached  on 
the  highway,  that,  on  the  plat  containing  such  block,  tiiere  were 
no  natural  landmarks  referred  to;  that  the  plat  was  imperfect 
and  contradictory;  and  that  no  monument  or  original  stake  was 
in  existence  from  which  the  lines  of  the  original  survey  could  be 
located;  but  the  uncontradicted  evidence  as  to  the  location  of  an- 
cient fences,  marking  other  lot  and  street  lines  in  the  same  block, 
showed  the  line  claimed  by  the  plaintiff  to  be  the  east  line  of  the 
block  as  originally  surveyed.  Held,  that  such  evidence  could  not 
be  overcome  by  mere  measurements  of  distances  from  the  base 
line  as  shown  oy  the  plat,  and  that  a  judgment  of  removal  of  the 
encroachment  was  proper.     Oalesville  v.  Parker,  863 

Obstructions.    See  Mandamus,  1-3. 

Injuries  from  defects.    See  Damages,  7.    Instructions  to  Jury,  2. 

9.  In  an  action  against  a  town  to  recover  for  the  death  of  plaintiff^s 

intestate,  the  complaint  alleged  that  the  road  where  the  accident 
occurred  was  a  public  highway.  The  answer,  while  admitting  the 
existence  of  a  wagon  road  at  the  place  in  question,  alleged  want 
of  sufficient  knowledge  or  information  to  form,  a  belief  as  to 
whether  the  road  was  a  legally  laid  out  highway,  or  whether  the 
defendant  was  in  duty  bound  to  keep  it  in  repair,  and  therefore 
denied  the  same.  Held,  insufficient  to  raise  an  issue  as  to  whether 
the  locus  in  quo  was  a  public  highway.  Towns  should  be  held  to 
know  what  roads  withm  their  limits  are  public  highways.  Car- 
penter V.  Town  of  Rolling,  559 

10.  Whether  a  large  log  lying  at  right  angles  with  the  traveled  track,  one 

end  being  within  a  few  inches  of  such  track,  constitutes  a  defect  in 
the  highway  is  a  question  for  the  jury,  even  though  there  was  at 
that  point  a  smootn  road  about  ten  feet  in  width.  Ibid. 

11.  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate,  alleged 

to  have  been  caused  by  a  defective  highway,  it  appeared,  among 
other  things,  that  deceased  was  found  dead  on  the  highway, 
evidently  the  result  of  a  fall  from  his  wagon;  that  about  forty- 
ei^ht  feet  back  of  where  the  body  was  found  there  was  a  large  log 
lying  nearly  at  right  angles  to  the  track,  one  end  being  within  a 
few  inches  of  the  east  track:  that  about  eight  inches  from  the  end 
of  the  log  there  was  a  fresh  mark,  apparently  of  a  wagon  wheel, 
with  a  wagon  track  leading  to  it;  and  that  the  team  and  wagon 
of  deceased  were  found  about  forty-five  rods  further  on,  standing 
by  the  side  of  the  road.  Held,  that  the  questions  whether  deceasea 
was  thrown  from  his  wagon  by  reason  of  its  striking  the  log,  and 
whether  his  death  resulted  from  the  injuries  received  in  his  fall, 
were  for  the  jury.  ^  Ibid, 
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12.  Under  sec.  1839,  Stata  1898,  notice  of  a  claim  against  a  town  for 
damages  for  the  death  of  a  person  occasioned  bv  a  defective  higli- 
way  need  not  be  signed  by  the  administrator  of  the  deceased,  but 
may  be  given  by  the  beneficiary  to  whom  the  damages  will  ac- 
crue in  case  of  recoverj^.  Parish  v,  Eden,  63  Wis.  272,  followed. 
[Whether  such  notice  is  necessary  in  case  of  an  action  for  death 
under  sees.  4255,  4256,  not  determined.]  Ibid. 

18.  The  notice  required  by  said  sec.  1389,  Stat-s.  1898,  may  be  given  by 
the  delivery  of  a  duplicate  original  Ibid. 

14  In  view  of  the  fact  that  the  liability  for  accidents  upon  highways  is 
purely  statutory,  and  that  the  statute  creating  it  (sec.  1339,  Stats. 
1898)  provides  for  recovery  in  case  of  damage  caused  by  "  the  insuf- 
ticiency  or  want  of  repairs  "  of  any  bridge  or  road,  it  is  better,  in 
submitting  to  the  jury  the  question  of  liability,  to  use  the  statutory 
terms,  rather  than  to  attempt  to  use  other  expressions  that  mar 
be  substantially  equivaleat  Ibid, 

15.  In  an  action  to  recover  for  the  death  of  a  man  who  had  been  thrown 
from  his  wagon  and  killed  while  driving  home  from  town. on  a  load 
of  feed,  the  evidence — stated  in  the  opinion  —  is  held  insufficient 
to  sustain  findings  of  the  jury  that  he  was  not  intoxicated,  and 
that  he  was  capable  of  exercising  ordinary  care.  Ibid. 

Homestead.    See  Fraxtd. 

Husband  and  Wife.  See  Debtor  and  Creditor.  Divorce.  Mart 
RiED  Women.    Vendor  and  Purchaser,  7. 

Hypothetical  Questions.    See  Voluntary  Assignment,  4 

Implied  Authority.    See  Mortgages,  4. 

Impued  Ck>NTRACT.    See  Brokers,  8. 

Incorporation.    See  Railroads,  1.    Villages. 

In  Custodia  Leois.    See  Garnishment,  3. 

Indorsement.    Sue  Guaranty,  3. 

Infants.  See  Guardian  and  Ward  Guardian  ad  Litem.  Master 
AND  Servant,  1,  9-14    Parent  and  Child. 

INJUNCTION. 

See  Contempt  of  Court,  1.    Highways,  7.    Landlord  and  Tenant, 
3.    Pledges.    Street  Railways,  6,  7.    Waters,  1. 

1.  A  motion  to  vacate  a  preliminary  injunction  is  properly  denied, 

where  it  appears  from  trie  complami  and  the  papers  used  upon  such 
motion,  that  either  or  any  of  the  plaintiffs  was  legally  entitled  to 
have  the  injunctional  order  maintained  pending  the  action.  Lin- 
den Ldiid  Co.  V.  Milwaukee  E.  R.  &  L.  Co.  493 

2.  The  true  object  of  a  preliminary  injunctional  order,  both  at  common 

law  and  under  the  statute  (sec.  2774,  Stats.  1898),  is  to  prevent  the 
commission  of  some  act,  *•  the  commission  or  continuance  of  which 
during  the  litigation  would  produce  injury  to  the  plaintiff."  The 
extent  of  the  necessity  marks  the  extent  of  the  right  to  enjoin. 

Ibid. 
Insane  Persons.    See  Deeds. 

Insolvency.  See  Corporations,  13-15.  Debtor  and  Creditor.  Vol- 
untary Assignment. 
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INSTRUCTIONS  TO  JURY. 

See  Fraudulent  Conveyances,  4,  7,  8.  Guaranty,  2.  Highways,  14^ 
Master  and  Servant,  8,  9, 11.  Municipal  CoRPORATiONa,  10, 11, 
15,  le. 

1.  When  a  special  verdict  is  to  be  rendered,  instructions,  whether 
asked  by  the  parties  or  given  by  the  court,  appropriate  to  each 
question,  should  be  submitted  to  the  jury  in  immediate  connection 
with  the  question  to  which  they  are,  respectively,  applicable,  and 
a  failure  in  that  regard  is  error.  Instiiictions  only  applicable  to  a 
general  verdict  should  not  be  given.    Rhyner  v,  MenashOj         201 

2*  Sea  20,  subch.  VIII,  of  the  charter  of  tlie  city  of  Menasha  (ch.  123, 
Laws  of  1891)  provides  that  the  city  shall  not  be  liable  for  dam- 
ages  for  injuries  from  defective  streets,  unless  it  be  shown  that 
one  of  the  aldermen  had  actual  knowledge  of  the  defect,  or  un- 
less the  defect  shall  have  existed  three  weeks,  provided  that  knowl- 
edge shall  not  be  presumed  from  the  lapse  of  such  period.  Hdd, 
that  actual  knowledge  not  being  relied  upon  and  the  existence  of 
the  defect  being  for  the  juiy,  an  instruction  to  the  jury  that  if 
they  found  the  defect  had  existed  for  three  weeks  prior  to  an 
injury  therefrom  they  might  presume  and  find  the  city  had  knowl* 
edge  thereof,  is  erroneous:  the  instruction  should  have  been  sa 
framed  as  to  permit  the  jury  to  find  whether,  under  all  the  facts 
and  circumstances  of  the  case,  the  conditions  were  such  as  to  bring 
constructive  notice  home  to  the  city.  IbioL 

8.  In  an  action  on  contract,  where  plaintiff's  claim  was  old  and  sub- 
ject to  the  criticism  that  it  was  stale,  but  there  was  enough  tes- 
timony in  4'ts  support  to  entitle  it  to  be  fairly  submitted  to  the 
jury,  an  instruction  that,  if  the  action  was  merely  an  attempt  to 
defraud,  hinder,  and  oppress  the  defendant,  the  jury  should  find 
for  the  defendant,  is  held  not  justified  by  the  evidence  and  dis- 
tinctly misleading.    Sullivan  v,  Collins^  291 

4.  Such  an  instruction,  if  proper  in  any  case,  should  not  be  given  with- 

out  a  sufficient  qualification  to  inform  the  jury  that,  if  the  plaint- 
iff has  proven  his  cause  of  action,  he  should  recover  notwithstanding 
his  motive  In  bringing  the  action  was  to  oppress  the  defendants 

Ibid, 

5.  The  rule  that,  where  a  mistake  is  made  in  giving  instructions  to  th& 

jury,  thereafter  so  fully  corrected  as  to  leave  no  reasonable  ground 
to  say  that  they  have  been  misled,  or  where  an  instruction  upon  a. 
material  point  is  susceptible  of  two  constructions,  one  a  correct 
statement  of  the  law  and  the  other  not,  but  taking  the  charge  as  a 
whole  there  is  no  reasonable  ground  to  say  that  the  jury  may  have 
adopted  and  applied  the  latter,  the  error  cannot  be  taken  advan- 
tage of  to  reverse  the  judgment,  does  not  relate  to  cases  where  the 
whole  or  some  essential  part  of  the  controversy  was  covered  by 
erroneous  instructions  requested  by  one  party  and  then  again  cov- 
ered by  correct  instructions  requested  by  the  opposite  party;  or  to- 
cases  where  confiicting  instructions  are  given  on  material' points, 
leading  to  uncertaint}^  as  to  what  rules  of  law  are  applicable  to  the- 
case.    New  Home  Sewing  Machine  Co,  v,  Simon,  368 

6.  In  an  action  for  pergonal  injuries  sustained  by  a  child  thirteen  years 

of  age,  an  instruction  that  ordinary  care  means  such  care  "as  the 
great  mass  of  ordinarily  prudent  cnildren  of  her  age  and  capacity 
exercise  under  like  circumstances,"  is  erroneous,  because  it  sub- 
divides the  class  of  ordinarily  prudent  children,  and  makes  the 
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action  of  one  division  of  the  class  the  test  of  ordinary  care.  CoU 
lins  V.  JanesvUle,  ^  486 

7.  An  instruction,  in  substance,  that  the  injurj]  must  be  shown  to  be 

the  direct  and  natural  result  of  the  defect,  is  also  erroneous;  the 
instruction  should  be  to  the  effect  that  the  injury  must  be  the  nat- 
ural and  probable  result  of  the  defect.  In  such  an  instruction  the 
word  "  direct "  has  no  proper  place.  /  bid, 

8.  An  instruction  that  proximate  cause  is  that  from  which  the  result 

follows  as  the  natural  and  probable  consequence, —  probably  from 
the  standpoint  of  the  person  who  is  charged  with  the  lack  of  or- 
dinary care  claimed  as  the  cause  of  the  result  complained  of, —  is 
erroneous.  He  is  chargeable  with  such  consequences  as  a  person 
of  ordinary  intelligence  and  prudence  ought  reasonably  to  have 
foreseen  would  follow  as  the  natural  and  probable  result  of  his  acta 
Hudson  V,  Northern  Pacific  iJ.  Co.  630 

INSURANCE. 

See  Appeal,  1,  2.    Voluntary  Assignment,  2-4. 
Fire. 

1.  Plaintiff  applied  to  R.,  an  insurance  agent,  for  insurance  on  its  saw- 
mill. Being  unable  to  place  the  risk,  R.  applied  to  C,  defendant's 
agent,  and  procured  a  policy  in  defendant  to  be  issued  on  the  mill, 
the  policy  containing  a  provision  for  cancellation  by  defendant  on 
giving  five  days*  notice.  When  the  issuance  of  the  policy  was  re- 
ported to  the  home  office,  defendant  immediately  notified  C.  to 
cancel  it.  C.  in  turn  notified  R.  of  the  cancellation,  and  R  notified 
plaintiff,  requesting  *a  return  of  the  policy,  and  stating  that  he 
would  attempt  to  procure  other  insurance.  Plaintiff  forwarded 
the  policy  by  mail  to  R,  who  received  it  three  days  after  the  re- 
ceipt of  notice  of  cancellation,  but  an  horn*  and  a  half  after  a  loss 
haa  occurred,  and  retained  it  in  his  possession  until  suit  was 
brought  thereon.  Held^  that  the  policy  was  in  force  at  the  time  of 
the  loss,  there  being  no  showing  of  any  intention  to  consent  to  im- 
mediate cancellation,  and  R*s  acts  bemg  in  harmony  with  a  con- 
tinuance of  the  policy  until  canceled  at  the  end  of  five  days  pur- 
suant to  its  terma     Wicks  Bros.  v.  Scottish  Union  <fc  Nat  Ins.  Co. 

606 

2l  The  right  to  cancel  a  policy  of  insurance  does  not  exist  at  all  except 
by  contract,  and  stipulations  to  that  effect  are  to  be  construed  with 
reasonable  strictness.  1  bid. 

lAfe:  Mutual  benefit  societies. 

8b  In  an  application  for  insurance  in  a  mutual  benefit  company  the  in- 
sured affirmed  and  declared  that  the  several  answers  contained 
therein  were  each  and  all  true,  and  that  he  had  made  no  inten- 
tional omission,  concealment,  or  mental  reservation  of  any  ma- 
terial fact  or  circumstance  relating  to  his  past  or  present  health, 
habits,  or  condition,  or  to  his  family  history,  and  agreed  that  such 
questions  and  answers  should  form  part  of  the  contract  The  cer- 
tificate recited  that  it  was  issued  m  consideration  of  the  agree- 
ments and  statements  contained  in  said  application  and  in  the 
medical  examination  paper,  and  also  in  consideration  of  the  war- 
ranty that  the  same,  being  material  to  the  risk,  were  in  all  respects 
true  and  correct  In  an  action  on  the  certificate  the  jury  found 
that  the  answers  of  the  insured  to  questions  in  said  application 
concerning  the  health,  death,  and  age  at  death,  of  his  ancestors, 
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brothers,  and  sisters,  were  false.  On  a  former  appeal  said  questions 
had  been  held  material  to  the  risk  as  matter  of  law.  HM,  that 
the  positive  answers  of  the  insured  to  said  questions  constituted 
warranties,  and  that,  being  false,  no  recovery  could  be  had  on  the 
certificate,  even  though  the  jury  also  found  that  each  of  said  an- 
swers was  made  without  any  **  intentional  omission,  concealment, 
or  mental  reservation  "  on  the  part  of  the  insured.  McQowan  v. 
Independent  Order  of  Foresters,  462 

Live-stock  insurance:  Policy:  Forfeiture:  Waiver. 

4.  Where  an  insurance  policy  on  a  horse  contained  a  provision  that,  in 

case  of  sickness,  the  insured  should  at  once  notify  the  company  by 
telegram,  otherwise  the  policy  to  be  void,  the  fact  that  the  horse 
took  sick  in  the  morning  of  Sunday,  and  died  in  the  afternoon  of 
that  day,  and  that  there  was  no  telegraph  station  nearer  than  nine 
miles,  is  insufficient  to  excuse  failure  to  comply  with  that  stipula- 
tion of  the  policy.    Johnston  v,  Northioestem  L.  S,  his.  Co.         887 

5.  In  such  case  the  agreement  as  to  notification  is  in  the  nature  of  a 

promissory  warranty,  which  must  be  strictly  fulfilled  before  there 
can  be  a  recovery;  and  nothing  short  of  impossibility  of  fulfillment 
can  excuse  its  breach.  Ibid. 

0.  In  such  case  the  Question  of  the  materiality  or  usefulness  of  the 
agreement  to  notiiy  the  insurance  company  at  once  by  telegraph 
in  case  of  the  sickness  of  the  horse,  is  not  open  to  be  submitted  to 
the  jury.  Ibid. 

7.  Action  having  been  brought  on  an  insurance  policy  covering  a  horse 

incumbered  by  a  mortgage  for  $800,  it  appeared  that,  in  the  applir 
cation  for  such  policy,  it  was  stated  that  tne  horse  was  mortgaged 
for  $500,  and  that  such  statement  was  warranted  to  be  true.  It 
further  appeared  that  after  delivery  of  the  mortgage  and  before 
the  insurance  was  effected  the  mortgagor  had  paid  $i300  or  more  to 
the  mortgagee,  who  at  once  applied  the  payment  on  other  indebt- 
edness due  him  from  the  mortgagor.  It  did  not  appear  that  the 
mortgagor  made  or  attempted  to  make  application  of  such  pay- 
ment uix)n  the  mortgaga  Held,  that  the  evidence  showed  without 
dispute  that  the  amount  of  the  incumbrance  was  $800  and  interest: 
and  that  a  question  in  the  special  verdict.  What  was  the  amount  of 
the  incumbrance  on  the  horse  at  the  date  of  making  the  application 
for  the  policy  in  suit  ?  should  have  been  answered  by  the  court  in- 
stead of  being  submitted  to  the  jury.  Ibid. 

8.  In  such  case  the  insured  testified  that  he  told  the  agent  the  incum- 

brance was  about  $500.  and  remembered  nothing  further  that 
was  said  in  regard  thereto.  Held  that,  in  the  absence  of  the  fur- 
ther statement  by  the  insured  that  he  did  not  know  the  amount  of 
the  incumbrance,  together  with  the  knowledge  of  the  agent  who 
wrote  the  amount  into  the  application  that  assured  did  not  know 
it  and  was  not  pretending  to  state  it,  the  statement  in  the  appli- 
cation was  not  a  representation  merely,  but  a  warranty,  which, 
being  clearly  breached,  avoided  the  policy.  Language  in  John* 
ston  V.  Northwestern  L.  S.  Ins.  Co.  94  Wia  117,  held  not  to  have 
been  intended  as  a  decision  that,  if  the  insured  said  *'  about  $500,"  it 
would  be  a  representation  merely,  but  if  he  said  "$500,"  it  would 
be  a  warranty.  I  bid. 

Suretyship  insurance.    See  Appeal^  1,  3. 
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INTEREST. 

1,  In  actions  for  damages  for  breach  of  warranty,  for  breach  of  con- 

tract for  the  delivery  of  chattels,  for  the  wrongful  conversion  of 
chattels,  for  the  wrongful  destruction  of  property,  eta,  tiie  plaint- 
iff, if  he  recovers,  is  entitled  to  interest  from  tne  time  of  the  breach 
or  the  commission  of  the  injury,  not  as  sucK  but  as  compensation 
for  the  delay,  and  in  order  that  he  may  be  fully  remunerated  for 
his  injury.    J,  L  Case  Plow  Works  u  NUes  <k  Scott  Co,  9 

2,  Where  the  date  when  the  debtor  ought  to  have  paid  is  fixed  by 

agreement,  it  is  error  to  allow  interest  from  a  date  before  that 
time. '  Smith  v.  PutnaTn,  155 

8.  Where  plaintiff  in  one  of  the  transactions  of  the  partnership  turned 
in  certain  logs  of  his  own,  it  is  error  to  allow  him  interest  on  the 
price  thereof,  in  the  absence  of  an  agreement  that  he  should  re- 
ceive interest  on  any  contributions  he  should  make.  IbidU 

4  In  an  action  on  a  contract,  breached  by  failure  to  accept  and  pay 
for  goods  contracted  for,  interest  may  be  allowed,  not  as  interest 
strictly  so  called,  but  as  part  of  plaintiff's  damages,  and  as  neces- 
sary to  give  complete  indemnity  for  the  breach  of  the  conti'act. 
McCaU  Co,  V.  Icks,  28d 

5.  Sec.  1692,  Stats.  1898,  which  requires  the  plea  of  usury  to  be  sup- 

I)orted  by  proof  of  a  tender  of  the  principal  of  the  debt  as  a  condi- 
tion of  relief  from  a  usurious  contract,  and  the  rule  that  usury,  to 
be  available,'  must  be  pleaded,  are  satisfied  by  the  fact  that  the 
usurious  contract  is  set  forth  in  the  complaint,  which  clearly  shows 
the  invaliditv  as  to  interest,  and  that  the  principal  of  the  indebt- 
edness was,  long  before  the  commencement  of  the  action,  fully 
paid  by  credits  the  debtors  received  or  were  entitled  to  receive 
from  the  creditor.    Jordan  v.  Estate  of  Warner,  639 

6.  Town  orders  do  not  bear  interest  unless  the  electors  of  the  town,  by 

vote  taken  pursuant  to  the  authority  of  ch.  325,  Laws  of  1899,  so 
declare.    Mueller  v,  Tovm  of  Cavour,  599 

Intoxication.    See  Highways,  15.    Municipal  Corporations,  11-13. 

Joinder. 
Of  causes  of  action.    See  Action,  1-8,  5. 
Of  defenses.    See  Mandamus,  4 

JUDGMENTa 
See  Ejectment,  l.    Fraud.    Highways,  8.    Liens,  8.    Partnership,  3. 

WILU3,  8. 

Final  judgment:  What  mtist  cover. 

1.  Save  cases  where  interlocutory  judgments  are  allowable  under  the 

special  provision  in  sec.  2883,  Stats.  1898,  but  one  final  judgment  is 
permissible  in  any  action.  In  that  the  rights  of  all  the  parties  must 
be  adjiidicated.    Adkins  v,  Loucks,  587 

Docketing,    See  Deeds.    Fraudulent  Conveyances,  10. 

Lien  of.    See  Deeds.    Fraudulent  Conveyances,  10, 11. 

Offsetting  judgments, 

2.  The  fact  that  judgments  are  in  different  courts  will  not  prevent 

their  being  offset,  if  the  applicant  applies  to  the  com*t  where  the 
judgment  against  him  exists,  since  such  court  may  make  the  sat- 
isfaction of  Its  own  judgment  conditional  upon  the  satisfaction  by 
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the  applicant  of  the  judgment  in  his  favor  in  the  other  court 
Wdsher  v.  Libhy,  McNeil  db  Libby^  47 

S.  Where  a  judgment  has  not  been  appealed  from  or  attacked  within 
the  time  limited  therefor,  it  must  be  ^iven  conclusive  effect  on  an 
application  to  set  it  off  against  the  judgment  in  another  action 
between  the  spme  parties.  IbicL 

4.  The  fact  that  a  plaintiff  against  whom  a  judgment  for  costs  has 

been  rendered  has  commenced  another  action  against  the  defend- 
ant for  a  larger  amount  will  not  prevent  said  judgment  being  off- 
set against  a  judgment  in  favor  of  the  defendant,  since  the  latter 
judgment  would  be  a  proper  setoff  or  counterclaim  against  such 
demand  as  the  plaintiff  holds  against  the  defendant.  Ibid, 

5.  In  January,  1892,  in  proceedings  to  assess  damages  for  a  wrongful 

attachment-,  a  judgment  in  favor  of  the  defendants  for  their  dis- 
bursements only,  with  costs,  was  rendered  on  a  special  verdict, 
wliich,  on  February  5,  1895,  was  held  erroneous  by  the  supreme 
court  and  a  judgment  ordered  for  full  damages.  On  February  17, 
1895,  defendants  assigned  the  judgment  already  rendered  in  their 
favor,  and  any  judgment  to  be  entered,  to  their  attorneys  as  se- 
curity for  their  fees  and  disbursements  in  the  attachment  action. 
On  March  22,  1895,  the  plaintiff  in  the  attachment  action  com- 
menced an  action  to  ofiset  the  judgment  in  that  suit  against  a 
judgment  in  his  favor  for  deficiency  on  mortgage  foreclosure,  ob- 
tained March  1,  1892;  and  two  days  later  said  attorneys  notified 
him  of  the  assignment  to  them.  On  January  29,  1897,  judgment 
was  formally  entered  in  the  attachment  action  as  directed.  HelcU 
that  said  assignment  gave  the  attorneys  a  valid  lien  on  the  claim 
for  damages,  which  attached  to  the  judgment  as  soon  as  entered 
and  was  superior  to  plaintiff's  right  of  setoff.  Stanley  v.  Bouck,  225 

6.  The  commencement  of  the  action  co  obtain  the  setoff  in  such  case, 

before  notice  of  the  assignment,  was  not  such  a  change  of  position 
as  raises  an  estoppel  in  pais,  I  bid, 

Bes  adjudicata.  See  Appeal,  16-18.  EIjectment,  1  Fraud,  2.  Guab- 
ANTY,  2.    Wills,  5. 

Reversal  on  appeal    See  Appeal,  19. 

Jurisdiction.  See  Action,  7.  Appeal,  1.  Corporations,  8, 10.  CJourts, 
Ejectment,  2.  Landlord  and  Tenant,  6.  Railroads,  4, 5.  Vil- 
lages. 

Justification  of  sureties.    See  Appeal^  1. 

Jury.  See  Appeal,  13.  Court  and  Jury.  Damages,  4,  5,  7.  High- 
ways, 10,  11.  Insurance,  6,  7.  Municipal  Corporations,  12. 
Vendor  and  Purchaser,  8. 

Justices'  Courts.    See  Appeal,  21.    Landlord  and  Tenant,  C 

Laches.    See  Building  and  Loan  Associations,  6,    Mortgages,  6^ 

Land  Contract.    See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 
See  Bills  and  Notes,  1.    Pleadings,  2. «. 

Leasehold:  Estate  demised, 

L  Appurtenances  of  ingress  and  egress  essential  to  the  use  of  leased 
premises  and  reasonably  within  the  contemplation  of  the  parties 
at  the  time  of  the  leasing  are  as  much  a  part  of  the  estate  con- 
veyed as  the  premises  specifically  described.    Thus,  where  a  pas- 
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sageway  and  door  coDnecting  the  office  of  an  hotel  with  a  room  in 
the  same  building  leased  for  a  saloon  or  bar  room  existed  at  the 
time  of  a  renewal  of  the  lease  and  were  essential  to  the  proper  use 
and  enjoyment  of  the  demised  premises,  the  right  to  use  them  be- 
came part  and  parcel  of  the  leasehold  interest  and  could  not  law- 
fully be  interfered  with  by  the  lessor  or  his  grantees  during  the 
term.    Shajt  v,  Carey j  273 

^  After  the  demise  of  a  room  in  a  hotel  for  a  saloon  for  the  term  of 
one  year,  which  was  renewed  for  four  years,  changes  were  made 
whereby  the  demised  room  was  connected  by  a  door  and  passage- 
.  way  with  the  hotel  office.  There  was  no  agreement  in  the  lease 
as  to  such  door  and  passageway  or  their  use  in  connection  with 
the  demised  premises.  Held  that,  basing  his  right  to  relief  upon 
his  lea.se,  the  tenant  could  not  maintain  an  action  against  the  land- 
lord for  closing  the  door  and  passageway  unless  it  deiinitelyap- 
peared  that  they  existed  when  the  lease  was  renewed.  Ibm, 

Z,  Where  a  tenant  leased  for  a  saloon  a  room  adjoining  the  office  of  his 
landlord's  hotel,  with  the  exclusive  privilege  of  selling  liquors  and 
cigars  in  the  hotel  block,  and  the  landlor(l  built  an  annex  to  the 
hotel,  adjoining  the  office,  used  the  side  of  the  hotel  block  as  a 
wall  for  the  new  erection,  cut  a  doorway  from  the  hotel  office  into 
the  annex,  and  closed  the  one  leading  into  the  room  occupied  by 
the  tenant,  the  annex  became  a  component  part  Of  the  hotel  block, 
and  its  construction  was  a  mere  subterfuge  to  avoid  the  conse- 
quences of  the  restrictions  of  the  lease,  and  entitled  the  tenant  to 
enjoin  the  selling  of  liquors  and  cigars  therein.  Ibid, 

Action  by  tenant:  Negligence  of  landlord, 

4  Whore  a  married  woman  made  a  lease  of  certain  premises  for  and 
on  behalf  of  her  husband,  she  cannot  maintain  an  action  to  re- 
cover for  injuries  caused  by  defective  steps,  based  on  the  existence 
of  a  contract  relation  between  herself  and  the  landlord  whereby 
he  agreed  to  repair  the  steps  and  his  failure  to  perform  such  agree- 
ment: her  action  to  recover  for  such  injuries  must  be  sustained,  if 
at  all,  as  an  action  for  uegligenca    McGinn  v,  French,  54 

5.  Where  the  tenant  knew  that  the  stairway  in  such  case  was  out  of  re- 

pair and  dangerous,  and  that  it  could  be  repaired  at  a  trifling  ex- 
pense, but,  before  being  injured  thereon,  continued  to  use  it  for 
more  than  a  year  without  repairing  it,  and  neglected  to  insist  on 
the  alleged  promise  of  tlie  landlord  to  make  the  repairs,  such  con- 
tinued use  was  at  the  tenant's  risk,  and  hence  relieved  the  land- 
lord from  liability  to  respond  in  damages  for  the  accident     Ibid, 

Forcible  entry  and  detainer, 

6.  In  an  action  for  unlawful  detainer,  the  complaint,  being  in  the  form 

prescribed  by  law,  confers  jurisdiction  of  the  subject  matter.  The 
summons  is  merely  the  means  of  acc^uirmg  jurisdiction  of  the  per- 
son, and  an  objection  that  it  is  not  in  the  form  prescribed  by  law 
is  waived  by  appearing  generally  without  objection  to  the  juris- 
diction over  the  person.    Bravxifile  v,  Nothfielfer,  457 

7.  A  notice  to  a  tenant  who  was  in  default  in  the  payment  of  rent  was 

held  to  satisfy  the  statute  (sec.  3358,  Stata  11^98),  which  requires 
that  the  notice  shall  demand  in  the  alternative  the  payment  of 
the  rent  or  the  possession  of  the  premises^  Ibid^ 

-&  Where  there  was  no  pretense  that  a  notice  to  a  tenant  to  pay  rent 
or  surrender  possession  of  the  premises  was  not  served  as  specified 
in  the  return  of  an  officer  indorsed  thereon,  its  admission  without 
objection,  and  its  confirmation  by  the  testimony  of  the  officer. 
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proved,  prima  fadey  the  service  of  the  notice,  even  though  the  re- 
turn might  have  been  inadmissible  if  objected  ta  Ibid. 

9.  Where  a  lease  provided  that,  in  case  the  landlord  desired  to  sell  the 
premises  during  the  term,  the  tenant  should  have  "  the  first  privilege 
of  buying  said  property  "  at  a  certain  sum,  there  was  nothing  in 
this  promise, —  the  contingency  giving  the  right  to  exercise  such 
option  not  having  arisen,  and  the  tenant  not  having  parted  with 
any  value  or  otherwise  changed  his  position  bv  reason  6£  it, —  which 
gave  him  any  rights  in  the  premises  save  such  as  he  held  as  tenant 
under  the  lease.  IbicL 

Leqislativb  Grant.    See  Corporations,  2, 3. 

Leqislativb  Power.    See  Constitutional  Law,  2. 

LIBEL  AND  SLANDER 

L  An  article  in  a  newspaper  charging  plaintiff  with  selling  without 
any  license,  a  compound  in  imitation  of  pure  yellow  butter,  which 
contained  an  admixture  of  foreign  fat.  is  not  libelous:  neither  sees. 
4607c,  4Q07d,  Stats.  1898,  nor  any  other  statute  of  Wisconsin,  makes 
saleof  imitation  butter  or  of  oleomargarine  crhninal  or  prohibited 
because  sold  without  license  from  the  state,  nor  can  it  be  said  that^ 
independently  of  any  such  law,  absence  of  license  renders  disgrace- 
ful or  discreditable  sales  otherwise  innocent  Dabold  u  Chronicle 
Publishing  Co,  857 

2l  An  article  in  defendant's  newspaper  which  charged  that  plaintiff 
had  sold  adulterated  butter  as  of  pure  creamery  make,  that  the 
commodity  was  forty  per  cent  butter  and  the  balance  grease,  and 
that  purchasers  had  been  misled,  is  libelou&  It  charges  deceitful 
dealing  in  adulterated  or  imitation  butter,  absolutely  prohibited 
by  sec.  4607c,  Stats.  1898,  which  makes  such  acts  a  crime,  and  the 
acts  so  charged  also  involve  moral  turpitude  in  their  perpetrator, 
both  as  an  individual  and  as  a  dealer  in  commodities  owing  a  duty 
of  honesty  and  good  faith  to  his  customers.  Ibia^ 

8b  Under  sea  2677,  Stats.  1898,  an  allegation  that  defendant  published 
an  article  in  its  newspaper,  charging  the  D.  P.  Co.  (meaning  plaint- 
iff) with  having  sold  adulterated  butter  as  pure  creamery  make,  ia 
sufficient,  on  demurrer,  to  show  that  the  acts  charged  referred  to 
plaintiff.  1  bid. 

4  In  an  action  for  libel,  a  positive  allegation  that  the  defendant  falsely 
and  maliciously  caused  to  be  printed  and  published  in  a  certain 
newspaper  a  certain  libelous  article  concerning  the  plaintiff,  is 
sufficient,  on  demurrer,  to  charge  defendatit  with  such  control 
over  matter  inserted  in  the  newspaper  as  to  make  it  liable  therefor. 

Ibid. 
License.    See  Mandamus,  4. 

LIENa 

Of  attorneys  at  law.    See  Judgments,  5. 

Of  mecJianicSf  etc,  for  labor  and  material    See  Contracts,  8. 

1.  The  right  to  a  mechanic's  lien,  under  ch.  143,  Stata  1898,  for  work  done 
in  the  construction  of  a  building  is  not  dependent  upon  whether  a 
building  is  actually  constructed,  but  whetiier  such  construction  is 
commenced.  If  the  latter  circumstance  occur,  and  lienable  work 
be  done  in  aid  thereof,  the  right  of  lien  thereby  becomes  perfect 
and  cannot  thereafter  be  defeated  by  any  act  of  the  proprietor. 
Fitzgerald  v.  Walsh,  9^ 
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2.  Indebtedness  from  the  proprietor  and  oommencement  of  the  work 

being  the  two  things  necessary,  under  sec.  33H  Stats.  1898,  to  ^ve> 
a  right  to  a  lien,  an  architect  who  makes  plans  and  specifications- 
for  a  contemplated  building  is  entitled  to  a  lien  therefor,  where  the 
construction  of  the  building  according  to  such  plans  is  commenced, 
although  the  use  of  them  is  ab^mdoned  before  anything  is  done 
except  a  part  of  the  excavation  for  the  basement  Ibid. 

3.  In  an  action  to  enforce  a  mechanic's  lien,  it  appeared  that  plans  and 

specifications  made  by  plaintiff  for  a  contemplated  buildmg%  after 
delivery  to  defendant,  were  used  by  him  in  negotiating  with  con- 
tractors and  in  setting  stakes  indicating  the  boundaries,  and  that 
thereafter  part  of  the  excavating  for  the  basement  was  done  be- 
fore the  use  of  the  plans  was  abandoned.  Held,  that  there  had 
been  an  acceptance  of  the  plans,  which,  with  the  commencement 
of  the  construction  of  the  building,  gave  plaintiff  a  lien  thereon. 

Ibid. 

4.  The  owner  of  a  well-boring  machine  used  in  the  construction  of  a 

well,  who  had  hired  it  to  the  contractor,  is  not  entitled  to  a  sub- 
contnictor's  lien  for  its  use  under  sec.  3315,  Stats.  1898,  giving  sub- 
contractors a  lien  on  the  land  on  which  a  well  is  constructed  for 
iDork  or  labor  performed  or  materials  furnished  in  digging  it.  Mo- 
Axdiffe  V.  Jorgenson,  132 

5.  Where  every  reasonable  probability,  except  R*s  denial,  tended  to 

show  that  J.  and  K  were  partners  in  digging  a  well,  such  denial 
is  held  to  have  been  so  weakened  by  his  admissions  and  want  of 
frankness  and  by  the  evasive  and  equivocal  character  of  his  testi- 
mony on  cross-examination,  as  not  to  support  a  judgment  giving 
him  a  subcontractor's  lien.  I  bid, 

6.  The  lien  for  the  construction  of  a  well  being  limited  to  one  acre 

where  the  land  is  situated  in  a  city,  it  is  error  in  such  a  case  to 
single  out  and  adjudge  a  lien  upon  any  given  portion  of  a  tract 
containing  several  acres,  in  the  absence  of  evidence  locating  the 
well  upon  any  specific  acre.  Ibid. 

On  logs  and  timber. 

7.  Under  lien  statutes  services  of  almost  any  character  which  are  per- 

formed as  a  part  of,  and  as  mere  incidents  in,  the  work  for  which 
a  lien  is  given,  are  protected,  although  the  same  kind  of  services, 
performed  indepencfently  of  the  lienable  work,  are  not  entitled  to 
alien.     Carpenter  v.  McUord  Lumber  Co.  611 

S.  Plaintiff  i>erformed  labor  for  a  railway  company  in  building  and 
keeping  in  repairs  its  railway,  which  was  constructed  for  reaching 
and  hauling  all  timber  tributary  thereto,  including  that  of  the  de- 
fendant corpoi'ation,  which  railway  was  removed  to  reach  other 
general  regions  of  country  only  after  the  exhaustion  of  timber  in 
that  of  its  original  construction.  Logs  of  the  defendant  corpora- 
tions were  hauled  out  on  sucli  railroad,  and  plaintiff  having  taken 
the  formal  steps  for  establishing  a  lien  under  sec.  3829,  Stats.  1898, 
conferring  tlie  right  to  a  lien  for  "  labor  and  services  in  cutting  or 
hauling  .  .  .  logs,  timber,"  etc.,  brought  this  action  to  enforce 
his  claim  for  lien.  Held,  that  he  was  not  entitled  to  a  lien  for  his 
services,  the  work  of  constructing  or  making  general  repairs  upon 
the  railroad  being  in  no  proper  sense  incidental  to,  or  an  integral 
part  of,  the  hauling  of  the  logs.  Ibid* 

Of  judgments.    See  Deeds.    Fraudulent  Conveyances,  10,  IL 

Life  Insurance.    See  Insurance,  8. 
Vol.  107—45 
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LIMITATION  OF  ACTION& 
See  Pleading,  1. 

If  when  a  cause  of  action  accrues  in  favor  of  a  resident  of  this  state 
against  a  nonresident  thereof*  the  latter  be  out  of  the  state,  the 
statute  of  limitations  upon  the  enforcement  of  such  (;ause  of  ac- 
tion here  will  not  run  against  the  former  while  the  latter  remains 
so  absent.    Adkina  v.  Loucks,  587 

Limitation  on  Taxation.    See  Taxation,  7,  S, 

Live  Stock  Insurance.    See  Insurance,  4r-8. 

Logs  and  Timber.  See  Liens,  7,  8.  Master  and  Servant,  3-7.   Part- 
nership, 1,  3. 

Malfeasance  of  officer.    See  Corporations,  14. 

MANDAMUa 

1.  Where  for  more  than  thirty  years  controversy  had  existed  as  to  the 
existence  of  a  highway,  and  it  had  been  customarily  obstructed  for 
upwards  of  twenty  years,  and  the  owner  of  the  soil  had  in  good 
faith  insisted  that  the  alleged  highway  had  no  legal  existence,  be- 
cause the  necessary  proceedings  to  open  it  had  not  been  taken,  and 
such  claim  had  been  submitted  to  by  the  town  officers  for  more 
than  twenty  years,  and  they  had  refused  to  remove  obstructions 
thereto  because  of  doubt  as  to  whether  the  possession  of  the  occu- 
X>ants  could  be  successfully  contested,  mandamiis  will  not  lie  to 
compel  the  town  board  to  remove  such  alleged  obstructions.  State 
ex  reL  Schermerhom  v.  McCann,  348 

2l  Sec.  1223,  Stats.  1898,  imposing  upon  town  supervisors  the  duty  of 
causing  the  highways  in  their  towns  to  be  kept  free  from  obstruc- 
tions to  their  use  for  public  travel,  requires  summary  action  in 
reference  to  recognized  highways  only,  and  does  not  require  them 
to  decide  bona  fide  disputes  as  to  their  existence.  Ibid, 

8.  Where  the  existence  of  a  highway  is  fairly  in  controversy,  that  con- 
troversy must  be  determined  by  the  courts  and  so  determined  as 
to  bind  the  parties  affected,  bfefore  the  supervisors  are  in  duty 
bound  to  proceed  summarily  to  remove  obstructions  under  sec. 
1223,  Stata  189a  Ibid. 

4  Where  an  alternative  writ  of  mandamus  ordered  the  state  board 
of  dental  examiners  to  issue  to  relator  a  license  to  practice  den- 
tistry, or  show  cause,  and  a  demurrer  was  interposed  to  that  por- 
tion of  the  return  which  set  out  resolutions  adopted  concerning 
qualifications  required  by  applicants  for  a  license  and  establishing 
a  standard  for  colleges  whose  diplomas  would  be  recognized,  and 
to  another  portion  setting  out  evidentiary  matters  as  to  inquiries  by 
the  board  regarding  the  standard  of  the  college  of  whicn  relator 
was  graduated,  the  demurrer  was  held  to  be  improperly  interposed 
and  sustained,  since  the  portions  demurred  to  were  not  set  up  as 
separate  and  distinct  grounds  why  the  defendants  refused  obedi- 
ence to  the  writ,  but  are  parts  of  one  complete  return,  which,  with 
the  other  matters  set  out.  constituted  the  defense  in  the  action. 
State  ex  reL  Rice  v,  Chittenden,  854 

Mabriaoe  and  Divorce.    See  Divorce. 
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MARRIED  WOMEN. 

See  Debtor  and  Creditor. 

Since  a  married  woman  has  not  capacity  to  bind  herself  at  law  by 
contract,  except  as  regards  her  separate  property  and  business,  iu 
the  absence  of  a  showing  that  she  received  any  consideration  or 
benefit,  directly  or  indirectly,  or  that  the  payee  changed  his  situa- 
tion to  his  prejudice  on  the  faith  of  it,  no  recovery  can  be  had  in 
an  action  at  law  on  a  note  given  by  a  married  woman  solely  for 
the  purpose  of  securing  or  paying  the  debt  of  her  husband.  Hoi- 
lister  V,  Bdl,     ^  198 

MASTER  AND  SERVANT. 
See  Damages,  8. 

Injuries  to  servants:  Negligence, 

1.  Whild  a  sixteen  year  old  boy,  at  the  close  of  his  first  day^s  work  in 

defendant's  paper  mill,  was  putting  on  his  coat  preparatory  to 
quitting  wort,  in  an  open  space  a  few  feet  wide  between  unguarded 
gearing  on  a  paper  machine  and  closets  in  which  clothing  of  em- 
ployees was  kept,  he  backed  up  against  the  gearing  and  the  gar- 
ment was  drawn  into  it,  and  he  was  injured.  In  an  action  to  re- 
cover therefor,  on  the  evidence,  it  was  held  that  he  assumed  the 
risk  as  matter  of  law,  even  though  he  had  not  been  warned  con- 
cerning the  danger.  Winslow  and  Dodge,  JJ.,  dissent  Helmke 
u  Thilmanyf  216 

2.  In  such  a  case  the  relation  of  master  and  servant  continued  to  exist, 

although  at  the  time  of  the  injury  plaintiff  was  changing  his  clothes 
preparatory  to  going  homa  Ibid. 

^  In  an  action  for  personal  injuries  sustained  by  an  employee  in  de- 
fendant's sawmill  while  at  work  on  the  log  deck,  where  the  only 
negligence  on  defendant's  part,  put  in  issue  by  the  pleadings,  was 
failure  to  furnish  a  reasonably  safe  place  to  work  and  failure  to 
instruct  and  warn  plaintiff  as  to  the  risks  and  dangers  of  the  em- 
ployment, the  court  submitted  to  the  jury,  as  part  of  a  special 
verdict,  the  question,  *•  Was  the  defendant  guilty  of  negligence  in 
allowing  plaintiff  to  work  upon  its  log  deck  ?  "  and  in  connection 
therewith  instructed  tliem,  among  other  things,  that  said  question 
embraced  most  of  the  principal  questions  in  the  case,  including 
the  questions  whether  defendant's  log  deck  was  a  reasonably  safe 
one,  and  whether  defendant  was  ignorant  of  the  work  to  which  he 
was  put  and  should  have  been  instructed  by  defendant;  and  that 
in  answering  it  they  should  determine  whether  such  log  deck  was 
a  reasonably  safe  place  in  which  to  work,  whether  it  was  of  a  kind 
in  common  use,  wnat  knowledge  plaintiff  had  about  that  sort  of 
work,  and  whether  he  had  exercised  ordinary  care  and  prudence 
in  handling  the  logs.  Heldj  that  said  question,  which  in  itself  did 
not  cover  any  issuable  fact,  was  made  by  the  instructions  to  cover 
almost  every  issue  that  could  have  been  covered  by  a  general  ver- 
dict; and  that  its  submission  defeated  the  very  object  of  a  special 
verdict    Sladky  v.  Marinette  Lumber  Co.  250 

4  Where  the  court  sets  aside,  because  against  the  uncontradicted 
evidence,  the  jury's  finding  to  a  question  in  the  special  verdict  in 
such  case,  in  substance,  that  log  docks  with  substantiallv  the  same 
appliances  as  defendant's  were  not  in  common  use,  it  should  also 
have  set  aside  the  answer  to  other  questions  which,  under  the  in- 
structions of  the  court,  the  jury  were  at  liberty  to  answer  as  they 
did  on  the  sole  theory  that  such  appliances  were  not  in  common  use. 

Ibid. 
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6.  Failure  to  instruct  or  warn  an  employee  as  to  the  risks  and  hazards 

attending  the  employment  is  not  negligence,  unless  the  employer 
knew,  or  ought  to  have  known,  that  such  warning  and  instruction 
was  necessary.  Ibid. 

Q.  In  an  action  for  personal  injuries  received  by  an  employee  on  a  log 
deck  in  a  saw  mill,  it  is  Jield,  as  a  matter  of  law,  that  plaintiff  as- 
sumed the  risks  of  his  employment.  I  hid, 

7.  In  an  action  by  a  sawmill  employee  for  personal  injuries  it  appeared, 

among  other  things,  that  it  was  the  proper,  usual,  and  safe  way  to 
roll  the  logs  down  to  where  they  were  to  be  loaded  onto  the  saw 
carriage  when  the  carriage  was  back  from  the  saw  and  in  front  of 
the  skids  on  the  log  deck.  Hdd,  that  plaintiff,  having  voluntarily 
chosen  to  roll  the  log  down  on  the  skids  when  the  saw  carriage  was 
away,  was  guilty  of  contributory  negligence.  Ibid, 

S,  In  an  action  to  recover  for  personal  injuries  sustained  by  a  six- 
teen-year-old boy  while  in  the  defendant's  employ,  it  appeared, 
among  other  thin^,  that  at  defendant's  plant  a  side  track,  separat- 
ing two  of  its  buildings,  was  crossed  by  a  steam  pipe  which  con- 
nected such  buildings;  that  such  steam  pipe  was  three  feet  and  ten 
inches  above  the  top  of  an  ordinary  freight  car,  and  two  feet  and 
nine  inches  above  tne  top  of  the  car  in  question,  and  that  plaintiff, 
who  was  assisting  defendant's  engineer  to  switch  a  car  to  a  point 
beyond  the  steam  pipe,  had  climbed  to  the  top  of  the  car  to  set  the 
brakes,  when  he  was  struck  in  the  back  by  the  steam  pipe,  knocked 
from  the  top  of  the  car,  and  injured.  Held,  that  it  was  not  error 
to  admit,  a^inst  objection,  evidence  tending  to  prove  that  the 
steain  pipe  in  question  might,  at  small  cost  and  without  injury  to 
its  efficiency,  nav^e  been  raised  so  as  not  to  interfere  with  em- 

?loyees  riding  on  top  of  freight  cars.     Benne  v.  United  States 
rather  Co,  305 

9.  Where  the  evidence  in  such  case  was  sufficient  to  support  a  finding 
of  the  jury  to  the  effect  that,  by  placing  the  steam  pipe  so  near 
the  top  of  such  cars,  the  defendant  made  it  unnecessarily  hazard- 
ous for  its  employees  riding  on  the  tops  of  such  cars,  it  was  not 
error  to  submit  to  the  jury,  in  the  general  charge,  the  questions 
whether  the  defendant  was  in  the  exercise  of  ordinary  care  in 
locating  its  steam  pipe  where  it  did,  and,  if  negligent  in  that  re- 
^rd,  whether  such  negligence  was  the  proximate  cause  of  the 
mjury.  Ibid. 

10.  Plaintiff  had  worked  as  an  errand  boy  for  defendant  about  six 

months  before  the  injury  complained  of,  and  had  helped  defend- 
ant's engineer  do  the  braking  on  cars  switched  to  its  buildings, 
but  had  never  worked  around  machinery  of  any  kind.  He  had 
passed  under  said  pipe,  on  box  cars,  eight  or  ten  times  before,  but 
never  on  the  top  of  the  cars,  and  had  passed  under  the  pipe  on 
the  track  in  question  only  two  or  three  times,  His  baci£  was 
towards  the  pipe,  and  he  did  not  think  of  it,  though  he  knew 
it  was  thera  He  did  not  know  how  high  above  the  ground  or  the 
cars  the  pipe  was,  or  that  the  car  on  which  he  was  riding  was 
higher  than  an  ordinary  car,  and  had  never  been  cautioned  about 
■  the  pipe,  or  the  care  to  be  used  in  going  under  it  Held,  that  the 
questions  whether  the  plaintiff  appreciated,  or  ought  to  have 
appreciated,  the  precise  danger  of  riding  upon  the  top  of  tiie  car 
while  passing  under  the  pipe,  and  whether  the  plaintiff  was  guilty 
of  contributory  negligence,  were  for  the  jury.  Ibid. 

11.  In  such  case  it  was  not  error  to  charge  the  jury,  that  "you  should 

not  only  consider  that  he  knew  the  pipe  was  there,  and  that  if  he 
collided  with  it  he  would  be  injured,  but  you  should'  inquire 
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whether  he  appreciated,  or  ought  to  have  appreciated,  the  precise 
danger — the  relation  of  the  pipe  to  the  track,  to  the  box  car,  and  its 
distance  from  the  box  car,  and  the  danger  of  passing  under  on 
such  a  car," —  the  effect  of  the  words  "  precise  danger  "  TOing  to  call 
the  attention  of  the  jury  to  the  particular  danger  of  the  plaintiff 
being  knocked  off  the  car  by  the  pipe,  as  distinguished  from  dan- 
gers generally  by  reason  of  working  in  defendant's  yards.       IbicL 

12.  Nor  was  it  error  to  instruct,  in  substance,  that  if  the  jury  should 

And  that  the  nearness  of  the  pipe  to  the  car  was  a  danger  to 
which  plaintiff  was  exposed  in  the  performance  of  his  duty,  and 
was  a  danger  which  was  known  and  comprehended  by  him,  or 
was  so  open  or  obvious  that,  considering  his  age,  intelligence,  ex- 
perience, judgment,  and  discretion,  he  ought,  in  the  exercise  of 
reasonable  care,  to  have  known  it,  then  he  assumed  the  risk.   Ibid^ 

13.  In  such  a  case  there  was  evidence  showing  that  plaintiff  had  re- 

ceived general  instructions  about  switching  and  coupling  cars, 
and  defendant's  engineer  testified  that  he  had  warned  him  to 
keep  off  from  the  tops  of  cars  while  in  motion,  which  testimony 
was  flatlv  contradicted  by  plaintiff.  Held,  that  a  finding  that 
plaintiff  had  not  been  warned  to  keep  off  the  tops  of  cars  while 
passing  under  the  pipe  in  question  was  supported  by  the  evidence. 

Ibid. 

14.  Marshald  and  Bardeen,  J  J.,  dissenting,  are  of  the  opinion  that 

the  evidence  showed  that  the  danger  which  menaced  the  plaintiff 
was  so  open  and  obvious,  and  so  well  known  to  him,  that  it  should 
be  said,  as  a  matter  of  law,  that  he  assumed  the  risk  of  accident 

J  bid, 

MAXIM& 

Absoluta  sententia  expositore  non  eget,  481. 

In  custodia  legis,  27. 

Ita  lex  scripta  est,  63. 

Stare  decisis,  et  non  quieta  movere,  632. 

Measure  of  Damages.  See  Damages.  Sale  of  Chattei^  1.  Trover 
AND  Conversion,  2. 

Mechanics'  Liens.    See  Contracts,  2.    Liens,  1-6. 

Minors.  See  Quardian  and  Ward.  Guardian  ad  Litem.  Instruc- 
tions TO  Jury,  6.  Master  and  Servant,  1,  9-14.  Parent  and 
Child. 

Misfeasance  of  officer.    See  Corporations,  15. 

Mistake.    See  Mortqaqes,  1,  7.    Payment. 

MrriQATiON  OF  Damages.    See  Trover  and  Conversion. 

MORTGAGES. 

See  AcnoN,  2.    Building  and  Loan  Associations.    Insurance,  7,  8L 

Vendor  and  Purchaser,  7. 

1.  Where  a  deed  expressly  provides  that  the  grantees  assume  and  agree 

to  pay  off  a  mortgage  on  the  property  conveyed,  or  expressly  ex- 
cepts a  mortgage  thereon  from  the  covenant  against  incumbrances, 
parol  evidence  is  inadmissible,  in  the  absence  of  fraud  or  mistake, 
to  show  that  at  the  time  of  the  conveyance  the  grantor  agreed  to 
take  care  of  such  incumbrances.    Desmond  v.  McNamara,         126 

2.  The  acceptance  of  the  deed  in  such  case  was,  in  effect,  an  express 

promise  on  the  part  of  the  grantees,  in  respect  to  such  incum- 
brances, to  all  intents  and  purposes  the  same  as  if  signed  by  them. 

Ibid^ 
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8.  Where  property  is  purchased  subieot  to  a  mortgage,  the  execution 
of  a  new  mortgage  by  the  purchaser  when  the  old  one  matures  is 
merely  a  recognition  and  affirmation  of  his  previous  agreement 

IbicL 

4  In  an  action  by  the  grantee  of  a  mortgagor  to  compel  satisfaction  of 
a  mortgage,  the  evidence — stated  in  the  opinion  —  is  held  insuffi- 
cient to  show  that  the  person  through  whom  the  loan  was  obtained 
had  authority  to  receive  payment  thereof.    Kohl  v.  Beach,         403 

6.  A  mortgage  was  negotiated  in  the  office  of  R,  who  carried  on  a 

loaning  business,  and  thereafter  all  payments  were  made  at  his 
office.  The  owner  of  the  mortgage  denied  that  R  was  her  agent, 
and  that  he  w^as  authorized  to  receive  payments  of  either  principal 
or  interest,  and  none  of  the  receipts  given  by  R  wero  signed' by  him 
as  agent.  The  mortgagor,  when  he  made  payments,  supposed  P. 
was  the  owner  of  the  mortgage.  At  no  time  when  payments  were 
made  did  R  have  possession  of  the  securities.  There  was  no  evi- 
dence that  plaintiff  held  R  out  as  her  agent,  or  that  he  professed 
to  be  such,  and  the  mortgagor  was  not  misled  or  deceived  by  ap- 
pearances, or  induced  to  make  any  payment  to  R  because  of  any 
act  of  nlaintiff.  The  greater  part  of  the  money  so  paid  to  R  failed 
to  reach  the  plaintiff.  In  an  action  to  foreclose  the  mortgage,  it 
is  field  that  the  evidence — showing  the  above  facts,  among  others — 
failed  to  establish  that  R  was  plaintiff  s  agent  Spence  v.  Pieper, 

458 

G.  When  the  mortgagor,  in  such  case,  made  payments  to  R  without 
having  the  papers  produced  or  indorsements  made  in  his  presence, 
he  was  guilty  of  laches,  and  is  not  entitled  to  have  the  payments 
applied  on  the  mortgage.  Ibid, 

7.  Whatever  form  a  conveyance  of  real  estate,  absolute  on  its  face  but 

given  as  a  mortgage,  may  take,  its  true  character  may  be  shown 
by  evidence  aliunde,  including  parol  evidence,  whether  the  ques- 
tion be  raised  in  a  direct  action  for  equitable  relief  or  be  incidental 
to  relief  demanded  in  an  action  at  law:  it  is  not  essential  that  the 
mortgage  feature  should  have  been  omitted  by  fraud  or  mistake. 
Jordan  v.  Estate  of  Warner,  6J9 

8.  A  mortgage  is  a  contract  whereby  an  interest  in  property  is  pledged 

as  security,  and  if  in  its  execution  a  paper  is  made  evidencing  a 
part  of  it,  and  other  papers  be  made  at  the  same  time  evidencing 
other  parts,  all  may  be  resorted  to,  and  all  must  be  construed  to- 
gether, if  necessary,  in  order  to  determine  the  real  nature  of  the 
transaction.  Ibid. 

9.  In  such  case  if  any  of  the  papers  satisfy  the  statute  of  frauds  (sec. 

2303,  Stats.  1898)  as  to  the  necessity  of  the  estate  or  interest  in 
lauds  created  inter  partes  being  created  in  writing,  the  other  es- 
sentials may  be  shown,  if  not  evidenced  by  such  writings,  either 
by  other  writings  which  form  a  part  of  the  same  transaction,  or  by 
parol  evidence.  Ibid, 

10.  Plaintiffs  executed  an  absolute  conveyance  of  lands  to  one  since 
deceased,  who  at  the  same  time  executed  and  delivered  to  them 
a  writing,  referring  to  the  conveyance,  wherein  decedent  re- 
cited that  he  held  claims  against  such  lands,  and  other  land  of 
plaintiffs,  for  taxes  and  tax  deeds,  and  that  he  thereby  appointed 
plaintiffs  his  agents  to  sell  the  lands  and  account  to  him  for  the 
proceeds.  The  writing  also  provided  that  if,  at  any  time  within 
five  years,  those  proceeds  should  be  sufficient  to  satisfy  a  specified 
amount,  with  interest,  and  all  other  specified  claims,  plaintiffs 
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would  be  entitled  to  a  reconveyance  of  the  remaining  land&  Hel  ^, 
that  the  relation  of  mortgagor  and  mortgagee  was  created  by  such 
writings  Ibid, 

11.  In  an  action  to  recover  damages  for  the  wrongful  sale  of  such  ]ands> 
it  appeared  that  decedent  had  obtained  tax  titles,  based  on  tax 
certincates  which  came  to  his  possession  while  he  was  the  mort- 

fagee  of  plaintiffs  in  respect  to  the  lands  covered  by  the  tax  deed& 
Idd^  that  such  tax  deeds  were  invalid,  and  that  decedent's  estate 
was  properly  charged  with  the  amount  received  by  him  on  the 
sale  of  such  lands.  Ibid, 

12b  Decedent  having  secretly,  and  in  violation  of  his  agreements,  sold 
the  mortgaged  property,  no  injustice  is  done  his  estate  by  credit- 
ing the  plamtiffs  with  the  sale  price  of  the  lands,  and  charging 
them  with  all  sums  decedent  paid  out  for  tax  claims  thereon  and 
all  other  legitimate  expenditures;  but  no  credit  should  have  been 
allowed  the  estate  for  services  of  the  decedent  in  making  the  sales. 

Ibid, 

Multifariousness.    See  Action,  2,  8,  5. 


MUNICIPAL  CORPORATIONa 

See  Action,  a    Poor  Laws. 

Incorporation,    See  Villaqes. 

Adoption  of  general  charter  provisions:  Ordinances:  Validity, 

1.  Under  sec.  926,  Stats.  1898,  any  city,  incorporated  under  a  special  char- 
ter, is  authorized  to  adopt,  by  ordinance,  the  provisions  of  any  chap- 
ter, subchapter,  section,  or  subdivision  of  a  section  of  the  general 
city  charter  law  (ch.  40a,  Stat&  1898),  as  an  addition  to  or  in  lieu  of 
provisions  of  its  charter.  Subch.  XVIII  of  ch.  40a  (sees.  925-172 
to  925-200),  entitled  "  City  Improvements,"  relates,  among  other 
things,  to  the  establishing  and  recording  of  grades  for  streets;  the 
proceedings  to  be  taken  for  their  improvement,  including  the  rais- 
ing of  the  necessary  funds  therefor;  and  the  assessment  of  benefits 
and  damages  to  the  abutting  lot  owner  upon  the  alteration  of  an 
established  grade,  or  the  doing  of  any  work  on  the  streets  at  the 
expense  of  the  real  estate  benefited,  with  right  of  appeal  to  the  cir- 
cuit court  The  common  council  of  La  Crosse,  a  city  incorporated 
under  a  special  charter,  by  ordinance,  adopted  sec,  925-175  and 
sees.  925-177  to  925-197,  leaving  out  thf  other  sections  of  subch. 
XVIII.  Sea  925-173,  one  of  the  omitted  sections,  requires  the  es- 
tablishment and  recording  of  the  grade  of  aU  streets,  and  prohibits 
work  thereon  until  such  grade  is  established  and  recorded,  and  its 
provisions  do  not  appear,  either  in  form  or  substance,  in  any  part  of 
the  special  charter  oi  La  Crosse.  Held,  that  the  omission  of  sec.  925- 
173  was  a  substantial  and  material  change  in  the  law  as  passed  by 
the  legislature,  and  therefore  fatal  to  the  validity  of  the  ordinance. 
State  ex  rel.  Boycott  v.  Idayor,  e^c,  of  La  Crosse,  654 

Ordinances:  Franchises:  Street  railways.  See  Constitutional  Law. 
Street  Railways,  & 

2.  By  sec-.  1862,  Stata  1898,  the  city  is  empowered  to  grant  the  use  of 
streets  and  bridges  to  street-railway  corporations  upon  such  terms  as 
the  proper  authorities  shoM  determine,  A  city,  acting  under  such 
statute,  granted  the  defendant  street-railway  company  a  franchise 
to  extend  its  lines,  then  in  operation,  on  certain  designated  streets, 
without  receiving  any  money  consideration  therefor,  but  in  con- 
sideration that  the  company  should  charge  a  reduced  fare.    The 
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company  had  formerly  offered  a  larji^e  sum  of  money  for  such  fran- 
chise, with  the  right  to  charge  the  former  fare;  and  other  parties 
had  offered  a  large  sum  of  money  for  the  additional  franchise,  but 
they  owned  no  connecting  lines.  Held,  that  the  granting  of  the 
franchise  was  a  question  addressed  to  the  sound  discretion  of  the 
common  council;  and  that  when  it  decided  that  the  reduced  fares 
were  more  desirable  for  the  public,  while  it  may  or  may  not  have 
exercised  good  discretion,  such  action  cannot  be  called,  in  any 
proper  or  reasonable  sense,  a'  squandering  of  public  funds  or  prop- 
erty.   Linden  Land  Co.  v.  Milwaukee  K  E.  4&  L,  Co,  493 

3.  Under  sec.  1863,  Stats.  1898,  giving  the  municipality  jwwer  to  grant 
.  to  street  railway  companies  the  use  of  streete,  without  limitation, 

save  that  such  grunt  be  made  "  upon  such  terms  as  tiie  proper  au- 
thorities shall  determine,"  the  common  council  thereof  has  power 
to  extend  existing  franchises  of  such  corporations,  which  would 
expire  in  1924  and  succeeding  years,  to  1934,  and  such  extension  of 
time  is  not  unreasonabla  *  Ibid. 

4.  Objection  to  the  regularity  of  the  proceedings  of  the  common  coun- 

cil in  adopting  an  ordinance  granting  to  a  street-railway  corpora- 
tion the  streets  of  the  city,  in  that  the  provisions  of  sec.  940f>.  Stats^ 
1898^  requiring  publication  of  the  application  therefor  in  the  offi- 
cial paper  for  not  less  than  two  w.eks,  reference  to  appropriate 
committees,  and  report  therefrom  before  action,  were  not  com- 
plied with;  and  objection  to  such  ordinance  in  that  its  officers 
used  corrupt  methods  in  securing  passage  of  such  ordinance  by 
agreeing  to  pay  large  sums  to  citizens  in  order  to  induce  them  to 
cease  opposition  to  its  passage.—  it  not  being  charged  that  any 
member  of  the  council  was  corrupted, —  cannot  be  raised  at  the 
suit  of  private  parties.  Ibid. 

Franchises:  Watenvorks,    See  CJorporations,  3L 

Streets:  Injuries  from  defects.    See  Damages,  1,  ft,  7.    Evidence,  4 
Highways,  6,  9-15.    Instructions  to  Jury,  2.    Parties,  1. 

6.  In  the  absence  of  structural  defects  which  combine  with  the  action 
of  the  elements  in  causing  accumulations  ef  ice  and  snow  on  a 
sidewalk,  the  condition  of  a  sidewalk  crossing  an  alley,  which  has 
become  uneven  by  falling  snow  and  the  melting  and  freezing  of 
the  same  while  used  by  persons  and  teams,  does  not  constitute  an 
actionable  defect.    Draper  v,  MilwaukeCj  88 

6.  Recovery  cannot  be  had  against  a  city  for  personal  injuries  happen- 

ing through  a  fall  m.  an  icy  sidewalk,  where  the  plaintiff's  evi- 
dence leaves  the  cause  of  the  fall  open  to  mere  conjectura     I  bid, 

7.  Under  sec.  1339,  Stats.  1898,  a  special  verdict,  finding  in  the  disjunc- 

tive that  a  street  was  "in  a  defective  or  dangerous  condition  or 
out  of  repair,"  without  any  other  fact  to  support  it,  fails  to  show 
actionable  negligence  and  is  fatally  defective;  and  the  fact  that 
the  finding  is  in  the  words  of  sea  20,  subch.  VIII,  of  the  city  char- 
ter (ch.  123,  Laws  of  1891),  which  does  not  assume  to  impose  any 
liability  on  the  city  but  merely  relates  to  notice,  does  not  render 
it  sufficient.     Rhyner  v,  Menasha,  201 

8w  A  hole  in  the  street,  close  to  the  sidewalk,  was  two  feet  long  and 
fifteen  inches  wide,  in  the  shape  of  a  half  moon,  and  had  appar- 
ently been  caused  by  the  washing  of  surface  water  escaping  from 
the  street.  Its  dimensions  and  the  duration  of  its  existence  were 
sharply  in  dispute.  Held,  that  it  was  not,  as  matter  of  law,  such 
a  defect  as  would  make  the  city  absolut'Cly  liable  for  a  personal 
injury  caused  thereby.  Ibid^ 
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9.  In  such  case  it  is  error  not  to  submit,  as  part  of  the  special  verdict, 
a  question  as  to  whether  the  city  authorities  ought,  under  all  the 
circumstances,  reasonably  to  have  anticipated  that  an  accident 
might  happen  and  injury  be  sustained  by  travelers  in  the  street,— 
the  court's  attention  havini^  been  directed  to  the  matter  by  a  re- 
quest for  the  suboiission  of  an  objectionable  question  embodyinc; 
the  idea.  Ibid. 

10.  In  an  action  for  pei-sonal  injuries  from  a  defective  street,  an  instruc- 

tion that  **  Negligence  means  this:  It  means  a  want  or  lack  of 
ordinary  care  and  prudence.  Ordinary  care  and  prudence  is  such 
care  and  prudence  as  is  exercised  by  the  mass  of  mankind  in  their 
own  daily  affairs,"  without  qualification  or  limiting  it  to  the  same 
or  similar  circumstances  to  those  in  issue,  is  error;  and  such  error 
is  not  cured  by  afterwards  correctly  instructing  the  jury  tliat  or- 
dinary care  and  prudence  means  such  care  and  prudence  as  per- 
sons of  ordinaiy  care  and  prudence  exercise  under  similar  circum- 
stancea  IbicL 

11.  Where,  in  an  action  for  personal  injuries  from  a  defective  street, 

the  issue  of  plaintiff's  intoxication  is  submitted  to  the  jury,  the 
defendant  is  entitled  'to  an  instruction  that,  if  plaintiff  was  in- 
toxicated, such  intoxication  is  evidence  from  which  the  jury  may 
infer  that  plaintiff  was  guilty  of  contributory  negligence,  the  in- 
struction bein^  requested  in  conjunction  with  another  connecting 
such  intoxication  with  the  accident.  Ibid. 

12.  Where,  in  an  action  against  a  city  for  an  injury  from  a  defective 

street,  the  evidence  shows  that  the  plaintiff  was  very  much  intoxi- 
cated at  the  time  of  the  accident,  it  is  a  question  for  the  jury, 
under  proper  instructions,  whether,  under  all  the  facts  and  circum- 
stances in  the  case,  such  intoxication  contributed  to  produce  the 
injury.  Ibid. 

13.  Where,  in  an  action  against  a  city  for  an  injury  caused  by  a  de- 

fective street,  a  witness  testifies  that  he  passed  the  place  of  ac- 
cident while  plaintiff  was  lyin^  there,  but  that  it  was  too  dark 
to  recognize  who  was  there,  it  is  error  to  afterwards  recall  the 
witness  and  permit  him  to  testify,  over  objection,  that  he  saw  no 
Indications  tnat  the  man  lying  there  was  drunk.  Ibid. 

14.  Under  ch.  85,  Laws  of  1893,  in  the  absence  of  any  showing  that  the 

defendant  was  misled  in  fact,  or  of  an  intention  to  mislead  on  the 
part  of  plaintiff,  a  notice  is  sufficiently  particular  that  describes 
the  defect  as  consisting  of  missing  boards  or  planks  from  the  side- 
walk or  footway  on  the  easterly  side  of  C.  street,  in  front  of  prem- 
ises Na  203,  owned  by  C  even  though  such  premises  were  sixty 
feet  in  width.    Collins  v.  Janesville,  436 

15.  Where  plaintiff  in  such  case  admitted  she  knew  of  the  defect  in 

the  siaewalk  into  which  she  claims  she  fell,  an  instruction  that  a 

Serson  passing  over  a  sidewalk  known  to  be  in  a  defective  and 
angerous  condition  must  use  greater  care  and  caution  tiian  if  she 
were  ignorant  thereof,  should  nave  been  given  upon  request  or  its 
substance  incorporated  in  the  general  charge.  Und. 

16.  An  instruction  in  the  same  connection  that  a  traveler  may  indulge 

in  a  presumption  that  the  street  on  which  he  travels  is  not  defect- 
ive, while  it  may  be  correct  in  the  abstract,  is  misleading,  because 
not  applicable  to  one  who  knows  of  the  existence  of  the  defect  in 
question.  Hid, 

Municipal  Courts.    See  Courts. 

MtJTUALiTY.    See  Contracts,  a    Landlord  and  Tenant,  9. 
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MuTUAii  Benefit  Societies.    See  Insurance,  Sl 

Negative  Pregnant.    See  Highways,  9. 

Negligencr  See  Damages,  1,  8,  6,  7.  Evidence,  4.  Highways,  9-15. 
Instructions  to  Jury,  d-8.  Landlord  and  Tenant,  4, 5.  Master 
AND  Servant.  Mortgages,  4, 6.  Municipal  Corporations,  5-16. 
Railroads,  6-a    Voluntary  Assignment,  2-5. 

Negotiable  Instruments.  See  Bills  and  Notes.  Guaranty,  8,  4^ 
Married  Women.    Voluntary  Assignment,  10. 

New  Trial.    See  Appeal,  9, 19,  20.    Damages,  5. 

Nominal  Damages.    See  Trover  and  Conversion,  8. 

Nonfeasance  of  officer.    See  Corporations,  li,  15. 

Nonresidents.    See  Limitation  op  Actions. 

NoncEL 
Of  defects  in  streets  and  highways.    See  Highways,  13, 18.   Instruc- 
tions to  JuTtY,  2.    Municipal  Corporations,  7, 14. 
Of  loss  under  insurance  policy.    See  Insurance,  4-ft. 
To  quit.    See  Landlord  and  Tenant,  7. 

NUISANCEa 

See  Parties,  1. 

1.  In  an  action  to  restrain  an  alleged  nuisance,  a  complaint  — alleging, 
in  substance,  that  plaintiff  is  possessed  of  an  attractive  house  sur- 
rounded by  lawns;  that  defendant,  owning  the  adjoining  lot,  built> 
a  fence  four  feet  from  plaintiff's  house,  but  entirely  on  defendant's 
land,  consisting  of  rough  tamarack  posts,  from  eight  to  sixteen 
feet  high,  and  old,  unsightly,  and  partially  decayed  lumber  of  vary- 
ing lengths,  which  fence  extended  back  about  ninety  feet  from  the 
street,  and  was  supported  by  wires  strung  from  the  to^  of  the  posts 
to  defendant's  house;  that  the  fence  shut  off  the  view  from  the 
house  to  the  street,  injured  the  value  of  the  property  for  rent  or 
sale,  and  was  wilfully  and  maliciously  erected  —  fails  to  state  a 
cause  of  action.    Metzger  v.  Uochrein^  267 

%  In  the  absence  of  physical  injury  to  adjoining  property  or  its  occu- 
pants, one  may  use  his  own  land  or  erect  on  it  any  structure  he- 
may  see  fit,  regardless  of  the  unreasonableness  or  maliciousness  of 
his  motives,  even  if  by  so  doing  the  adjoining  property  is  rendered 
less  valuable  and  d&sirable  by  diminished  beauty  of  surroundings, 
access  of  light,  and  opportunity  to  see  it  from  the  surrounding  ter- 
ritory or  to  freely  view  such  territory  therefrom.  IbicL. 

Officers.    See  Attachment,  1.    Corporations,  14^  15. 

Official  Bonds.    See  Voluntary  Assignment,  2-5. 

Offset.    See  Judgments,  2-6.    Voluntary  Assignment,  10. 

Opinion  Evidence.    See  Voluntary  Assignment,  4. 

Options.    See  Landlord  and  Tenant,  9.    Vendor  and  Purchaser^.. 
1,2. 

Orders. 
Appealable.    See  Appeal,  11. 
Intermediate.    See  A,ppeal,  8. 
Town.    See  Interest,  6.    Taxation,  8. 

Ordinances.   See  Municipal  Corporations,  1-4  Street  Railways,  8^ 
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PARENT  AND  CHILD. 

See  Action,  8.    Settlement. 

A  father  of  girls  aged  seven  and  nine  years,  respectively,  is  unsuitable 
to  have  tlieir  care  and  custody,  where  it  appears  that  he  is  men- 
tally weak,  to  an  extent  rendering  him  incapable  of  doing  business 
intelligently;  that  he  is  very  excitable  and  is  accustomed  to  apply 
bad  names  to  his  children  and  drive  them  from  his  presence  by  pro- 
fanity and  abuse;  and  that  in  consequence  thereof  they  are  becom- 
ing unmanageable.    Lemmin  v,  Lorfddf  264 

Parol  Evidence.    See  Mortgages,  1,  7,  9.    Settlesient,  2.    Vendor 
AND  Purchaser,  10. 

PARTIEa 
See  Action,  4,  7.    Ejectment. 

1.  Under  sec.  2604,  Stats.  1898,  authorizing  one  to  sue  for  the  benefit  of 

all  where  the  question  is  one  **  of  common  or  general  interest  of 
many  persons,"  two  or  more  owners  in  severalty  of  abutting  lots 
similarly  situated  may  join  as  plaintiffs,  in  an  action  to  prevent 
the  laying  of  a  street  railway,  about  to  be  laid  upon  a  street  without 
authority  of  law,  on  the  ground  that  it  will  be  a  continuing  nui- 
sance to  the  owners  of  abutting  lots,  but  one  cannot  sue  for  the 
benefit  of  all;  and  a  statement  in  the  complaint  that  he  does  so  sue 
is  mere  surplusage.    Linden  Land  Co,  v.  mUivdukee  E.R,  &  L.  Co. 

493 

2.  If  a  person  convey  property  in  fraud  of  others  who  are  entitled  to 

resort  to  it  for  the  collection  of  their  claims,  and  the  vendee  retain 
I)art  of  the  consideration  and  part  of  it  be  paid  to  and  retained  by 
a  third  person  as  trustee  for  the  vendor,  and  both  be  guilty  partici- 
pants in  the  fraud,  all  are  proper  parties  defendant  in  an  action  to 
enforce  the  right  of  such  person  to  a  satisfaction  of  his  debt  out  of 
the  property  conveyed.    Adkina  v,  Loucks,  587 

PARTITION. 

In  an  action  for  partition  the  only  controversy  was  as  to  the  exist- 
ence of  an  executory  contract  whereby  the  plaintiffs,  through  their 
agent,  agreed  to  convey  the  lands  in  question  to  the  defendants, 
under  wnich  contract  defendants  claimed  to  have  gone  into  posses- 
sion. Held,  that  the  possession  and  claim  of  title  by  defendants 
were  not  hostile  and  adverse,  but  in  subordination  to  plaintiffs' 
title,  and  such  as  could  only  be  enforced  in  equity;  and  that  the 
issues  as  to  title,  being  equitable  in  their  nature,  might  properly 
be  disposed  of  In  the  partition  action.    Morgan  v.  Mueller,         241 

PARTNERSHIP. 

See  Action,  1,  9.    Appeal^  12.    Interest,  8.    Liens,  6. 

!•  The  agreement  of  the  parties  was  that  plaintiff  should  investigate 
and  locate  desirable  timber  lands;  that,  on  defendants'  approval, 
defendant  P.  should  advance  the  necessary  money  to  purchase  the 
lands,  he  to  be  repaid  with  interest;  and  that,  on  purchase,  they 
would  either  sell  or  log  them,  the  profits  or  losses  to  be  shared 
equally  between  the  parties.  Held,  that  this  constituted  a  partner- 
ship, since  all  shared  in  the  conduct  and  risks  of  the  business  and 
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the  ultimate  division  was  to  be  of  the  profits  as  such.  Smith  v. 
Putnam,  155 

2l  a  parol  contract  of  partnership  for  dealing  in  lands  is  within  the 
statute  of  frauds  so  long  as  it  is  still  executory;  but  where,  under 
a  partnership  agreement,  plaintiff  explored  and  found  land  and 
standing  timber,  and  after  defendants  had  bought  it,  the  timber 
was  logged,  the  land  sold,  and  a  division  of  the  proceeds  made,  in- 
complete only  because  erroneous  in  amount,  the  contract  was  fully 
executed,  and  hence  was  not  within  the  staibuta  Ibid. 

8.  Plaintiff  and  defendants  entered  into  an  agreement  to  purchase  and 
log  lands,  each  to  receive  one  fourth  of  the  net  profits,  each  enter- 
prise to  be  separate  and  the  profits  divided  and  paid  as  soon  as 
closed.  Three  enterprises  were  taken  up  and  two  completed,  for 
which  plaintiff  received  an  incorrect  sum,  as  representing  his  share 
in  one,  and  a  statement  of  the  profits  in  the  other  was  rendered. 
The  third  enterprise  was  uncompleted  and  unsettled  when  he  sued 
at  law  to  recover  the  sum  due  him  on  all  three  enterprises.  Held, 
that  the  parties  had,  by  agreement,  so  severed  their  different  trans- 
actions that  plaintiff's  share  of  the  |)rofits  in  the  first  two  could  be 
properly  ascertained  without  involving  the  incomplete  third  enter- 
prise; and  that,  defendants  having  by  their  conduct  on  the  trial 
waived  their  right  to  insist  that  the  relief  should  be  had  in  a  suit 
in  equity,  a  money  judgment  was  properly  rendered  for  the  amount 
ascertained  to  be  due  plaintiff  in  the  first  two  enterprises.       Ibid, 

Passengers.    See  Railroads,  7. 

Paupers.    See  Poor  Laws. 

PAYMENT. 

See  Evidence,  2.    Settlement. 

In  the  absence  of  fraud  or  mistake  a  payment  cannot  be  shown  to 
relate  to  a  subject  matter  different  from  that  stated  in  the  receipt 
given  therefor.   Kainmermeyer  v.  Hilz,  101 

Personal  Injuries.  See  Damages,  1,  3,  6,  7.  Highways,  9-15.  In- 
structions TO  Jury,  2,  6-8.  Master  and  Servant.  Municipal 
Corporations,  5-16.    Railroads,  6-8. 

Plats.    See  Highways,  6-8, 

PLEADING. 

See  Action,  1-3.  5,  9.  Corporations,  1,  3, 14.  Costs,  7.  Guardian  ad 
Litem.  Highways,  9.  Interest,  5.  Libel  and  Slander,  3,  4. 
Mandamus,  4.  Nuisance,  1.  Parties,  1.  Railroads,  4^  5.  Vol- 
untary Assignment,  5,  6.    Waters,  2. 

1.  Under  sec.  2830,  Stats.  1898  it  is  an  abuse  .of  discretion  to  allow  the 

statute  of  limitations  to  be  set  up,  by  an  amendment  upon  the 
trial,  without  any  showing  to  excuse  the  delay,  and  without  the 
im^^osition  of  any  terms  or  conditions.  Such  a  ruling  is  not**  in 
furtherance  of  justice."    Sullivan  v,  Collins,  291 

2,  An  answer  in  an  action  for  forcible  entry  and  detainer,  which  al- 

leged a  promise  and  failure  to  repair,  whereby  defendant's  ice  was 
destroyed  and  the  premises  rendered  of  no  value,  with  no  ad 
damnum  clause,  and  no  facts  pleaded  expressly  as  a  counterclaim, 
or  so  denominated,  is  demurraole  as  a  counterclaim.  Brauchle  v, 
Nothhelfer,  457 
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8.  Failure  to  allege  that  a  plaintiff  or  defendant  is  a  corporation,  and 
where  incorporated,  as  required  by  sec.  8205,  btats.  1898,  renders  a 
complaint  insufficient,  and  the  defect  may  be  reached  by  a  general 
demurrer.    Carpenter  v,  McCord  Lumber  Co.  611 

4.  That  a  defendant  sued  as  the  McCord  Lumber  Ck>mpany  is  intended 
to  be  sued  as  a  corporation  sufficiently  appears  from  its  name.  IbicL 

Plea  in  Abatement.    See  Voluntary  Assignment,  5. 

PLEDGEa 
See  Voluntary  Assignment,  7. 

1.  An  assignment  and  transfer  of  stock  in  a  corporation  to  an  attorney 

as  trustee  for  a  creditor  of  the  transferrer,  with  the  understanding 
and  agreement  that  any  surplus  remaining  in  the  hands  of  the 
trustee  after  payment  of  the  creditor's  claims  should  be  immedi- 
ately returned  to  the  transferrer  by  the  trustee,  is  merely  a  trans- 
fer as  collateral  security  by  wav  of  pledge,  the  surplus,  if  an}^  re- 
maining the  property  of  the  pledgor.  Haring  v,  Hamilton^         il2 

2.  The  pledgee  of  practically  all  the  stock  in  a  corporation  is  not  liable 

for  depreciation  in  the  value  of  the  corporate  property  due  to  the 
giving  of  a  mortgage  on  the  corporate  property,  by  its  officers,  in 
violation  of  an  injunction  against  the  corporation.  Ibid, 

POOR  LAWa 
See  Counties. 

1.  Under  sea  1512,  Stats.  1898  (providing  for  the  temporary  relief  by 

towns,  cities,  and  villages  of  poor  persons  not  having  a  legal  settle- 
ment therein,  and  making  the  expenses  so  incurred  a  charge 
against  the  county,  provided  notice  is  given  as  therein  specified), 
tne  town,  city,  or  village  is  primarily  liable  for  the  relief,  and  the 
county  is  liable  to  reimburse  it  upon  its  complying  with  the  condi- 
tions precedent  named  in  the  section.    Ebert  v,  Langlade  Co,     569 

2.  Lh,  a  poor  person  without  means  of  procuring  medical  treatment, 

and  having  no  legal  settlement  in  the  defendant  county,  became 
suddenly  in  need  of  treatment  while  residing  in  one  of  its  towns. 
The  chairman  of  said  town  gave  the  prescribed  notice,  brought  L. 
to  the  county  seat,  and  employed  a  physician  to  render  medical 
treatment  t-o  L.,  under  an  agreement  that  the  physician  should  file 
his  claim  therefor  with  the  county  clerk,  to  be  paid  by  the  county. 
The  amount  charged  for  the  services  was  reasonable  and  the  claim 
was  audited  by  the  county  board.  Thereupon  plaintitf  brought  an 
action  as  a  taxpayer,  suing  in  behalf  of  himself  and  all  other  per- 
sons similarly  situated,  to  enjoin  the  issuing  of  a  county  order  on 
such  audited  claim.  Held,  that  the  claimant  had  no  legal  or  ecjui- 
table  demand  enforceable  against  the  county.  The  claim  should 
have  been  presented  to  and  audited  by  the  auditing  board  of  the 
town  and  paid  out  of  the  town  treasury  like  any  other  town  lia- 
bility, and  a  claim  should  then  have  been  presented  by  the  town  to 
the  county  for  reimbursement.  Ibid. 

8.  Althpugh  the  county,  in  such  case,  wm  not  legally  liable  for  the  claim, 
yet,  as  it  was  reasonable  in  amount,  and,  if  it  had  taken  its  proper 
course,  would  ultimately  have  reached  the  county  as  a  leeal  claim 
and  would  have  been  paid  at  precisely  the  amount  allowed,  a  court 
of  equity  will  not  interfere  at  the  suit  of  a  taxpayer.  Ibid. 

Possession.    See  Fraudulent  Conveyances,  3-5.    Trespass,  1.    Ven- 
dor AND  Purchaser,  3-5. 
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PRACTICE. 

See  Appeau  Corporations,  8, 10-12.  Costs.  Ejectment,  3,  4  Evi- 
dence. Executors  and  Administrators.  Fraud,  1.  Fraud- 
ulent Conveyances,  11.  Quardian  ad  Litem.  Garnishment.  1. 
Injunction,  1.  Instructions  to  Jury.  Judgments.  Married 
Women.  Pleading.  Partnership,  3.  Parties.  Trover  and 
Conversion,  3. 

In  an  action  brought  and  tried  as  an  action  at  law,  such  relief  only 
is  obtainable  as  the  facts  warrant  in  that  form  of  action.  Hollister 
V.  BeU,  198 

Preferences.    See  Fraudulent  Conveyances,  1. 

Presumptions.    See  Fraudulent  Conveyances,  5. 

Principal  and  Agent.    See  Brokers.    Mortgages,  4,  5. 

Principal  and  Surety.  See  Guaranty.  Suretyship.  Vendor  and 
Purchaser,  1. 

Promissory  NoTsa  See  Bills  and  Notes.  Guaranty,  3, 4  Mar- 
ried Women.    Voluntary  Assignment,  10. 

Provisional  Remedies.  See  Attachment.  Garnishment.  Injunc- 
tion. 

Proximate  Cause.  See  Instructions  to  Jury,  7,  8.  Master  and 
Servant,  9. 

Quo  Warranto.    See  Corporations,  8, 10.    Villages. 

RAILROADS. 

Logging  raihcays.    See  Liens,  8. 

Street  railtvays.    See  Street  Railways. 

Organization:  Defective  incorporation, 

1.  Sec.  1820.  S.  &  B.  Ann.  Stata,  does  not  authorize  the  formation  of  a 

railroad  corporation  for  the  purpose  of  carrying  persons  only,  the 
intention  being,  in  view  of  the  otlier  statutory  provisions  relating 
to  railroads,  that  corporations  organized  thereunder  should  be  com- 
mon carriers  in  the  fullest  sense  of  the  term,  and  should  carry 
either  persons  or  property  as  the  occasion  might  require.  Chicago 
d:N,W,R  Co.  V.  Oshkosh,  A.  <Sb  B,  W,  R,  Co.  193 

Condemnation  of  land, 

2.  There  being  no  authority  in  sec.  1820,  S.  &  R  Ann.  Stats.,  for  the 

formation  of  a  railroad  corporation  for  the  carriage  of  passengers 
only,  such  a  corporation  could  not  exercise  the  power  of  eminent 
domain,  conferred  by  sec.  1828  upon  corporations  organized  under 
said  sea  1820,  and  could  not.  therefore,  condemn  a  right  of  way 
across  a  railroad  previously  constructed  Chicago  <Sb  N.  W.  R.  Co. 
V.  OshkosK  A.  &  B.  W.  R  Co.  192 

8.  A  railroad  company  constructed  its  roadbed  so  that  a  portion  of  the 
embankment  extended  onto  tlie  premises  of  plaintiff *s  intestate, 
and  maintained  the  same  for  five  years  without  objection.  Mean- 
while the  intestate  sold  the  premises,  and  accepted  the  price  they 
brought  in  that  condition,  reserving  his  claim  a^inst  the  company. 
Heldf  that  his  right  to  obtain  compensation  tor  the  injury  to  his 
premises  under  sec.  1852,  Stats.  1898,  had  become  irrevocable,  and 
was  not  defeated  by  the  act  of  the  railroad  com^ny  in  removing 
all  parte  of  its  embankment  from  the  limits  of  said  premises.  Bab- 
cock  V.  C.  <&N.W.R  Co.  280 
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4  In  a  proceeding  bj  a  landowner  to  recover  compensation  for  land 
over  which  a  railroad  had  constructed  its  road  without  having 
acquired  title,  the  allegations  of  the  petition  are  to  be  liberally 
construed,  so  far  as  is  consistent  with  reasonably  certainty  of  in- 
formation. So  construed,  a  petition,  alleging  the  construction  of 
defendant's  track  over  an  ascertainable  parcel  of  land  belonging 
to  plaintiff,  to  which  was  annexed  a  plat  specifying  courses  and 
distances  with  reference  to  duly  defined  and  recorded  lot  lines,  is 
sufficient  to  confer  jurisdiction  upon  the  court  to  ascertain  and 
adjudge  what  land,  within  the  Limits  of  that  described,  had  in  fact 
been  occupied  by  defendant's  construction.  IbicL 

&  Although  sec.  1853,  Stats.  1898,  requires  proceedings  thereunder  to 
comply  generally  with  the  provisions  relating  to  condemnation  of 
land  by  railroaa  corporations,  a  landowner,  seeking  under  that 
section  to  recover  compensation  for  land  already  taken,  need  not 
allege  or  prove  the  necessity  of  the  taking,  required  by  sec.  1840 
in   condemnation  proceedings  initiated  by  a  railroad  company. 

Ibid, 

Negligence:  Injuries  to  employees. 

6.  While  a  train  was  standing  on  a  sidetrack  within  a  few  car  lengths 

of  another  train  headed  in  the  opposite  direction,  the  engine  of 
which  was  engaged  in  switching,  the  engineer,  without  setting  the 
brakes  or  giving  any  signal  or  warning  of  any  kind  either  to  his 
own  crew  or  to  the  crew  of  the  other  train,  crawled  under  his  en- 
gine for  the  purpoi«e  of  making  repairs  and  remained  there  a  con- 
siderable length  of  time,  until  the  rear  end  of  his  train  was  struck 
by  the  other  train  and  his  engine  impelled  forward  several  feet, 
fatally  injuring  him.  Before  going  under  the  engine  the  engineer 
knew  that  his  fireman  was  at  work  in  such  a  position  that  it  would 
be  practically  impossible  for  him  to  see  any  movement  of  the  other 
tittin  or  signal  to  its  crew.  Heldy  that  the  deceased  was  guilty  of 
contributory  negligenceprecluding  a  recovery  by  his  personal  rep- 
resentative.   Hulien  v.  (J.  <S:  N.  W,  E,  Co,  123 

Negligence:  Injuries  to  passengers, 

7.  In  an  action  for  personal  injuries  received  in  a  railway  collision,  a 

physician  who  examined  the  plaiutitf  about  six  months  after  the 
injury,  with  a  view  to  testifying  on  the  trial,  testified  that  he  then 
discovered  a  displacement  of  the  semilunar  cartilage  of  the  left 
knee  and  replaced  it,  but  did  not  disclose  the  fact  to  tlie  family 
physician  altnough  the  latter  was  present  at  part  of  the  examina- 
tion. No  s3''mptoms  of  any  such  displacement  were  discovered, 
either  by  the  same  physician  upon  both  prior  and  subsequent  ex- 
aminations, or  by  plaintiff's  family  physician  who  examined  her 
repeatedly  and  a^nded  her  to  the  time  of  the  trial,  and  no  refer- 
ence thereto  was  made  in  the  complaint  unless  under  a  general 
allegation  that  plaintiff  was  "  otherwise  injured."  It  was  admitted 
that  a  person  could  not  walk  or  stand  upon  a  limb  during  such  a 
displacement,  and  that  plaintiff  walked  without  assistance  im- 
mediately after  the  accident  and  from  time  to  time  thereafter. 
Held^  that  a  finding  of  the  special  verdict  that  said  cartilage  was 
displaced  by  the  collision  was  unsupported  by  the  evidence,  espe- 
cially in  view  of  the  testimony  of  all  the  other  medical  experts  that 
upon  the  admitted  facts  there  could  have  been  no  displacement  by 
the  accident.     Smith  v,  C.  <fc  A"  W.  R.  Co.  85 

Negligence:  Injuries  to  persons  on  track. 

8.  In  an  action  to  recover  for  personal  injuries,  it  appeared,  amon^ 

other  things,  that  plaintiff,  a  boy  nine  years  old,  went  onto  de- 
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fendant's  drawbridge,  238  feet  long,  at  the  request  of  the  bridge 
tender,  and,  as  the  bridge  was  being  closed,  stood  at  one  end  of  the 
tiraw  to  signal  the  tender  when  to  stop.  The  bridge  was  operated 
by  means  of  a  sweep  or  lever,  connected  with  the  ^^ring  below, 
the  bridge  tender  taking  hold  of  the  end  and  traveling  in  a  circle 
while  closing  the  bridga  Plaintiff,  whose  foot  was  crushed  by 
being  caught  between  the  ends  of  the  rail  on  tlie  bridge  and  the 
shore  rail,  testified  that  he  stood  facing  the  end  of  the  bridge  with 
his  foot  on  the  r^il.  There  was  no  evidence  that  the  place  where 
he  stood  was  dangerous,  or  that  the  bridge  tender  could  have  seen 
his  danger.  Heldy  that  there  was  no  evidence  to  sustain  a  finding 
of  defendant's  negligence.    Hudson  v.  Northern  Paciflc  K  Co.  620 

Ratification.    See  Attachment,  1,  2. 

ReaI/>estate  Agents.    See  Brokers. 

Real  Property.  See  Action,  2.  Brokers.  Guardian  and  Ward. 
Highways.  Landlord  and  Tenant.  Mortgages.  Nuisances. 
Partnership.  Partition.  Railroads.  Street  Railways.  Tres> 
PASS.    Vendor  and  Purchaser.    Wills,  S. 

Receipts.    See  Payment.    Settlement,  2, 

Recording  Acts.    See  Building  and  Loan  Associations,  5. 

REFERENCE. 

See  Appeal,  8, 15. 

Under  sec.  2864.  Stats.  1898,  a  compulsory  reference  was  proper,  where,, 
on  appeal  from  the  allowance  by  the  county  court  of  a  claim  against 
a  decedent's  estate,  the  trial  in  the  circuit  court  involved  matters 
of  account  as  to  numerous  tract-s  of  land,  against  which  decedent 
had  purchased  tax  certificates  under  an  agreement  with  claimant 
to  release  them  on  being  reimbursed,  the  tmnsactions  of  such 
accounts  covering  a  long  period  of  time,  and  consisting  of  numer- 
ous debit  items  of  payments  to  protect  the  lands  from  tax  claims, 
and  numerous  credit  it-ems  of  sums  realized  from  8ales,*redemp- 
tions,  rent,  trespass,  eta    Jordan  v.  Estate  of  Warner,  S69 

Remedies.  See  Attachment.  Building  and  Loan  Associations.  6. 
Fraud,  2.    Fraudulent  Conveyances,  10, 11. 

Res  Adjudicata.  See  Appeal,  16-18b  Ejectment,  1.  Fraud,  2.  Guar- 
anty, 2.    Wills,  5. 

Roads  and  Streets.  See  Constitutional  Law.  HioHWAYa  In- 
structions TO  Jury,  2.  Mandamus,  1-3.  Municipal  Corpora- 
tions, 5-lft.    Street  Railways. 

Rules  of  Court. 
Circuit  Court  Rule  XXXIII  (Taxation  of  costs),  6a 
Supreme  Court  Rule  XXXII  (Mandate  on  reversal),  83. 

SALE  OF  CHATTELa 

See  Contracts,  8,  4    Fraudulent  Conveyances,  2-8.    Interest,  1. 

1.  In  case  of  breach  of  warranty  in  the  sale  of  chattels,  if  a  compara- 
tively small  outlav  will  remedy  the  defect,  the  vendee  is  not  enti- 
tled to  keep  the  chattels  and  refuse  to  make  the  necessary  change 
and  recover  back  the  entire  purchase  price,  but  he  should  make 
the  change  or  cause  it  to  be  made,  and  the  reasonable  expense  of 
making  it  will  be  the  ordinary  measure  of  his  damages.  «/.  L  Case 
Flow  Works  u  Niles  <fc  Scott  Co.  ft- 
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2u  In  an  action  to  recover  damages  for  breach  of  warranties  in  the  sale 
of  cultivator  wheels,  evidence  that  the  wheels  could  have  been 
made  entirely  serviceable  and  suitable  for  the  uses  intended,  at  a 
maximum  cost  much  less  than  the  purchase  price,  b^  knocking  out 
the  old  hubs  and  casting  or  welding  in  new  hubs,  is  heki  to  have 
been  uncontroverted,  notwithstanding  one  witness  testified  gener- 
ally that  the  wheels  were  worthless  us  cultivator  wheels;  and  an- 
other testified  that,  at  the  time  of  the  trial  more  than  eight  vears 
after  the  manufacture  of  the  wheels,  when  they  had  greatly  depre- 
ciated by  rast,  he  considered  them  worthless;  and  the  court  found 
that  they  were  **  practically  useless  and  of  no  market  value."  IbicL 

Scire  Facias.    See  Corpoeations,  8. 

Seduction.    See  Action,  a    Settlement,  1. 

Service. 
Of  notice  of  injury.    See  Highways*  13. 
Of  notice  to  quit    See  Landlord  and  Tenant,  8, 

Setoff.    See  Judgments,  ^-6.    Voluntary  Assignment,  10. 

SETTLEMENT. 
See  Action,  8.    Vendor  and  Purchaser,  «. 

1.  A  father  and  daughter  having  settled,  for  a  ^ross  sum  paid  the 

father,  all  their  claims  against  P.  for  the  seduction  of  the  daughter, 
and  the  father  having  by  such  settlement  agreed  with  P.  to  sup- 
port and  maintain  the  child  born  to  the  daughter,  the  fact  that  the 
child  died  soon  after  does  not  increase  the  amount  the  daughter  is 
entitled  to:  she  is  only  entitled  to  such  portion  of  the  money  paid, 
as,  in  the  contemplation  of  the  parties,  was  paid  in  satisfaction  of 
/ter  claim.     Kammermeyer  v,  HilZj  101 

2.  The  memorandum  of  settlement  with  P.  being  in  writing,  admission 

of  the  t&stimony  of  P.  to  the  effect  that  the  money  was  paid  over 
for  the  benefit  of  the  daughter  was  error.  1  bid. 

Sidewalks.    See  Municipal  Corporations,  5,  6, 14 

Special  Administrator.    See  Executors  and  Administrators. 

Special  Verdict.  See  Fraudulent  CJonveyances,  2, 7.  Instructions 
to  Jury,  1.  Insurance,  7.  Master  and  Servant,  3,  4  Munici- 
pal Corporations,  7,  9.    Railroads,  7.    Verdict. 

Statute  of  Frauds.  See  Guaranty,  8,  4  Mortgages,  9.  Partner- 
ship, 2.    Vendor  and  Purchaser,  3,  5,  8, 10, 11. 

Statutes  op  Limitation.    See  Limitation  op  Actions.    Pleading,  1. 

STATUTES 

Construction,  See  Appeal,  1,  a  Constitutional  Law.  Corpora- 
tions, 5-10.  Counties.  Courts.  Estates  of  Decedents,  1-3, 5. 
Executors  and  Administrators,  2.  Fraudulent  Conveyances, 
3|  4,  9-11.  Guaranty,  3.  Highways,  1-3,  12-14  Libel  and 
Slander,  1-3,  Mandamus,  2.  a  Municipal  Corporations,  1-4, 7, 
14  Parties,  1.  Pleading,  1,  8L  Poor  Laws,  1.  Railroads,  1- 
3, 5.    Taxation,  1-4,  7,  8.    Voluntary  Assignment,  9,  It 

Amendment  and  repeal    See  Courts.    Taxation,  1,  2,  4,  7. 

Mandatory  or  directory?    See  Highways,  2. 

Oeneral  city  charter.    See  Municipal  Corporations,  1. 

Memedial    See  Taxation,  4 
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STATUTES  CITED,  Era 


CONSTITDTION  OP  WISCONSIN. 

Art      1, 860.  18       -       -  6 

•*      IV,    «      1       .       -664,665 
«      IV,    •*    81    495,  518,  665, 666, 

669 
"  IV,  "32  -  .  664-666 
«    VII,    «      8        -       .       -    447 

Session  LAwa 
1856.  Ch.  120    • 


Statutes  op  189a 


1856. 
1885. 
1885. 
1891. 

1891. 
1891. 
189a 
189a 
189a 
189a 
1895. 
1895. 
1895. 
1895. 
1897. 
1899. 

1899. 


«< 

M 
<( 

(( 

« 
U 
M 
<( 
(i 
<4 
l« 
« 
« 
M 

U 

«( 


120,  sees.  834>  836 
222    - 
270     - 
123,8ubGh 
20 


204  - 

414  - 

83  - 

85  - 

112  - 

220  - 

267,  sec.  2 

278  - 


VIII.  soc. 
201, 202, 207, 211 
.    230 


293 

385 

251 

50 

825 


449 
449 
429 

83 


-    117 
.     800, 301 

-  437, 439 
.     300, 301 

.    125 
80,82 

-  800, 303 
599,  602,  604 

-  599, 604 
197 

420,  421,  424^  427, 

480 

•     600, 605 


Reyisbd  Statdtes  of  187a 

Section  1224    •       .       .  •    476 

8241     .       -       -  -    445 

8931    -       -       -  -     71 

8982    -       .       .  •     71 


« 

M 
M 


M 


&.&  K  Annotated  Statutes. 

Section     776    •       -     599,602-604 
828    •       -       -       -    601 
1240    -       -      599,602,604 
Sections  1693-1702c  (ch.  80)  171, 174, 

175,  177 
Section  1702<i  -  -  -  172. 177 
Sections  1702(i-170dtt  (oh.  80a)    171, 

174-178 
"       1792-1864a  (oh.  87)    -  195, 

197,198 

"        1798-1800    -       •       -    196 

Section  1820    -      192,198,195-198 

«        1828     •       -       -       -    193 

1828,  Bubd.  7      •       -    196 

Sections  1862, 1863    -       -       <    197 

Section  2447    »     40^405,407,408 

**       2579    -       -       -     405, 408 

Sections  4282-4806  (ch.  179)     -    175 

Section  4971,  subd.  12    -    171, 178 

«       4972iBub<L  2     -     171,178 


Sections 
Section ' 

M 

a 

M 
M 

Sections 
«< 

Section 
Sections 


Section 

M 
M 


M 

Sections 
t* 

t( 

Section 
(« 

M 
<( 
it 

€€ 
M 

Sections 

Section 
«< 

« 

M 
41 
it 

tt 

Sections 

Section 
tt 


Sections 

Section 

(t 

Sections 


-  666 

-  666 
80.83 

-  83 

-  605 

-  83 

-  666 


654 
667 


-    667 


554-560  (ch.  28) 

655    . 

665    - 

670,  subd  1 

086    •       - 

697a 

853-925/1  (ch.  40)      - 

925—1  to    925—269 

(ch.  40a)  - 
025—3       - 
935  —  14,   925  —  17. 

925—18  . 
925—172  to  925—200 
(subch.  XVIII, 
ch.  40a)  654, 658, 959 
925—172  -  .  658,661 
925—178  654,658*662,670 
925—174  -  -  658,660 
925—175  -  -  -  654 
925—176  -  -658,662 
935— 177  to  925— 197  654 
925— 178  c<  8e^.  -  662 
925—199,925—200  -  658 
926  -  -  -  654,667 
9406  -       -      495, 516-518 

1012b  -       .       -       -    429 

1055    -        -        -     421,437 

1059    430,431,434,427,42a. 

430,  433 

1108    -       -       - 

1223    - 

1223-1347C  (ch.  52) 

1240     ... 

1267     . 

1269    • 

1275  •       - 

1276  • 

1282     -       .       - 
1339  201, 207, 559, 560, 564r- 

566 
1348-1358  (ch.  53)       -    666 


-  666 
349.  353 

-  666 

-  599 

-  1,4 
880-383 
380-382 

■  1.4 
9 


1512 
1532  • 
163Q;  - 
1692  - 
1698a,  1694 
1695  - 
1751  - 
1771-1774 


569, 571, 572 
.  106 

-  222 
541,558 

-  118 
20.30.83 

117, 118 

-  666 


1771-1791m  (ch.  86)  -  666 
1792-1864a  (ch.  87)  -  195 
Section  1816  -  -  -  -  125 
1820  -  •  •  195-198 
1828  .  -  -  -  195 
1846  •  •  -  280,285 
1859    •      280,282,288,285 


it 


it 
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STATUTES  CITED,  Exa— con. 


Statutes  op  1898  — con. 


Statutes  op  1898— con. 


•Section   1862    493-495, 


€t 


Sections 
^Section 


« 
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•i 
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41 
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4< 
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Sections 
Section 


<* 

M 

« 
«< 
4t 
4( 
M 
4< 
« 


1863a  - 
1966—32,  1966 
1966—34   - 
1977  -   - 
2204  . 
2302  - 
2304  - 
2307,  sabd.  2 
2308  - 
2810  •   578, 
2314  •  .   - 
2320  120,  588, 
682, 
2328  - 
2356  - 
2356,  subd.  6 
2565  - 
2591a  - 
2604  - 
2649  - 

2654  - 

2655  - 
2664  - 
2668.  2669 
2677  - 
2762  - 
2766  . 
2768  - 
2772  . 
2774  - 

2829  • 

2830  • 
2858  • 
2864  . 
2883  - 
2902  . 
2921  . 
2942  - 
2978  . 
2988  • 


505,  511, 515, 
518 

-  197, 512 
-83  -  341 

-  837, 841 

-  608 
.  273,277 

-  540,552 

-  535,536 

-  574,576 
.  578,588 

579,  582-584 

-  -  118 
595,  627, 630, 
638,  644,  645 

-  120 

-  -  188 

-  186,  188 

-  335 

-  .  230 

-  494,507 

-  33 

-  -  167 

-  563 

-  286,289 

-  285 
.  857, 362 

-  -   60 

-  60,  62,  63 

-  286, 289 
.  60,  62,  63 

-  494, 510 
285, 458,  461 
285,  291,  298 

-  250, 257 

-  639, 550 

-  587, 593 

-  627, 629 

60,62 

-  653 

-  628, 629 
•  112,118 


Section 


u 
« 
<( 
(I 
« 
ii 

M 
«< 
«< 
M 
M 
(« 


8052  • 
8065  - 

8068  - 

8069  - 
8069,  subd.  8 


-  837, 341 

-  337, 341 

-  -  342 

-  593 

-  592 


8070 

8071  . 

8075  - 

8076  . 
8205  - 


84,  493,  502,  592 
.  -  -  34 
-   .    64,73 

-  -   73 

-  611,618 


Sections 
Section 
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Sections 
Section 
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M 
U 

Sections 

Section 

Sections 
it 

« 

Section 

ti 

M 
i< 
<( 
« 
« 
M 
it 

Sections 

Section 
it 


3241  - 

442,  446,  447,  449 

8274  . 

- 

•  588, 594 

3285  - 

- 

-  588, 595 

8314r^347a  (ch.  143)  92, 97 

8314  - 

93, 94, 97, 134 

3315  • 

-  132, 134 

3321  . 

-   -   97 

3324^  8825 

.   -   97 

8329  - 

-  611,613 

3358  - 

-  457, 460 

3451  - 

-  355 

3463  - 

442,  446, 452 

3466  - 

442,  448-451,  453 

8478  - 

-  335 

3480-8482 

.   -  334 

3487,3488 

.   -  834 

8489  - 

.  331, 335 

3498-8522  (ch.  151)  597,  666 

8520,3521  - 
3810,3811  . 
3818  . 
8940  - 
8964  - 
3982  • 
4231  .  . 
4253  - 
4255  . 


-  666 
.  626 

-  627 
71,72 

-  266 

-  71 
.  599 

-  231 
560,  565,  626 


4256  •  560,  565, 625,  626 
4281  -  -  -  -  597 
4607c,  4607d  -  357,  361 
4971  .  .  .  442,451 
4973     -       -       -     300,302 


Stock  akd  Stooeholdebs.    See  BuiLDma  and  Loan  Associations, 

1-fk    CoaPOBATIONS,  18.     Pledoes. 

STREET  RAILWAYS. 

See  CONSTITUTIONAL  Law.  Municipal  Coeporations,  2-i  Parties,  1. 

Railroads,  1, 2. 

1.  The  rule  as  to  whether  a  street  railroad  is  an  additional  burden 
on  the  fee  title  to  the  street  on  which  it  is  located,  established  in 
Hdbart  v,  Milwaukee  City  R.  Co,  27  Wis.  194,  applies  to  street  rail- 
roads operated  by  electric  power  communicated  by  means  of  a 


724  INDEX,  [lOr 


trolley  wire  eupported  over  the  track  by  cross  wires  attached  to 
poles  set  in  the  streets  near  the  outer  edge  of  the  sidewalk  lines, 
so  far  as  the  construction  and  operation  of  such  roads  fall  within 
the  principle  of  such  case.    La  Crosse  City  E,  Co.  v.  Higbee,      380 

2.  The  doctrine  of  Krueger  v.  Wis.  TeL  Co.  106  Wis.  90,  namely,  that 
any  new  use  of  a  street  which  to  any  extent  requires  a  permanent 
occunancy  thereof  is  an  additional  burden  on  the  fee,  applicable 
to  telephone  lines,  does  not  apply  to  electric  street  railroads,  be- 
cause such  railroads  are  but  an  improved  method  of  using  the 
street  to  effect  its  original  desi^.  The  two  doctrines  divide  on 
whether  the  use  of  the  street  is  new,  having  regard  to  the  original 
purpose  thereof,  or  the  use  is  only  a  new  mode  of  devoting  the- 
street  to  public  travel,  its  original  purpose.  Ibid, 

8.  The  principle  of  Hobart  v.  Milwaukee  City  R.  Co,  may  be  stated  as. 
follows:  A  railroad  constructed  on  the  grade  of  a  street  and 
operated  so  as  not  to  materially  interfere  with  the  common  use 
thereof  for  public  travel  by  ordinary  modes,  or  with  private  rights 
of  abutting  landowners,  and  for  the  purpose  of  transporting  per- 
sons from  place  to  place  on  such  street  at  their  reasonable  conven- 
ience, is  not  an  adaitional  burden  on  the  fee  thereof.  Ibid. 

4  A  railroad  satisfies  the  above  essentials,  regardless  of  the  motive- 
power  used  or  how  it  is  applied,  if  it  be  strictlv  a  street  railroad 
for  the  carriage  of  passengers  on  the  street,  taking  them  on  and 
discharging  them  at  reasonable  points,  and  it  be  so  constructed  and 
operated  as  not  to  materially  interfere  with  the  ordinary  modes  of 
using  the  street  for  public  travel  or  with  private  rights.  Ibid, 

6.  A  supporting  trolley- wire  pole,  set  in  a  street  in  front  of  the  side- 
walk,  does  not  violate  the  above  rule  if  it  be  placed  with  reason- 
able regard  for  the  convenience  of  the  owner  of  the  fee  of  the  land 
on  which  it  is  located,  and  so  as  not  to  materially  interfere  with 
access  to  his  lot  outside  the  street  line.  Ibid, 

6.  The  owner  of  property  abutting  on  a  street  in  which  it  is  proposed 

to  construct  a  street  railway  under  a  franchise,  conditioned  that 
it  should  be  accepted  b^  the  railway  company,  even  though  he 
might  be  entitled  to  enjoin  the  construction  of  the  railway  in  front 
of  his  lot,  cannot  enjoin  the  company  from  accepting  the  franchise, 
and  thus  in  effect  annul  the  entire  grant.  Linden  Land  Co.  v.  Mil-- 
tcaukee  E.  R.  A  L.  Co.  493 

7.  In  such  case  the  owner  of  property  abutting  on  one  street  cannot 

enjoin  the  construction  of  such  street  railway  on  another,  a  mile 
and  a  half  distant,  and  on  which  he  owns  no  property.  Ibid, 

8*  The  laying  and  operation  of  an  electric  street  railway  for  the  car- 
riage of  passengers  only,  to  be  operated  by  the  overhead  system  with 
trolley  wires  and  supporting  poles  under  an  ordinance  permitting 
the  same  to  be  done,  in  the  abKsence  of  a  showing  that  it  is  proposed 
to  locate  poles  or  structures  in  such  manner  as  to  interfere  with  a 
property  owner's  right  of  access  to  his  property,  can  be  done  with- 
out making  compensation  to  the  adjoining  lot  owners,  and  is  not 
an  additional  burden  to  the  fee.  ^  La  Crosse  City  B.  Co,  v.  Higbee^ 
ante,  p.  389,  followed.  '  '  Ibid, 

Streets  and  Sidewalks.  See  Constitutional  Law.  Damages,  1,  6k 
Evidence,  4.  Highways,  6.  Instructions  to  Jury,  2.  Munici- 
pal Corporations.    Parties,  1.    Street  BAiLWAYa 

Subcontractors,    See  Liens,  i,  5. 

Substitution  of  parties.    See  Action,  7. 
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Superior  Courts.    See  Courts. 
SuPRBME  Court.    See  Villaoes. 
Surface  Water.    See  Waters,  2,  a 

SURETYSHIP. 

See  Guaranty.     Vendor  and  Purchaser,  1.    Voluntary  Assign- 
ment, 2-6. 

In  an  action  against  the  surety  on  the  bond  of  a  defaulting  trustecL 
the  evidence  was  held  sufficient  to  establish  a  devastavit  void  demand 
and  refusal  to  pay,  conclusive  upon  the  sureties  on  his  bond,  and 
sufficient  to  authorize  suit  thereof  RicJiter  v.  Estate  of  Leiby,  404 

Suretyship  Insurance.    See  Appeal,  1,  2. 

Surrender  of  policy.    See  Insurance,  1,  2, 

Surveys.    See  Highways,  8. 

TAXATION. 

1.  Sec  1059,  Stata  1898,  as  amended  by  ch.  50,  Laws  of  1899,  provides 
that  real  or  personal  property  omitted  from  assessment  in  any  of 
the  three  next  previous  years  by  mistake  or  inadvert-ence,  unless 
previously  reassessed  for  the  same  year  or  years,  shall  be  entered 
once  additionally  for  each  previous  year  of  such  omission,  giving 
the  year  of  omission,  and  affixing  a  iust  valuation  to  each  entry  for 
a  former  year  as  the  same  should  then  have  been  assessed  accord- 
ing to  the  best  judgment  of  the  assessor,  and  taxes  shall  be  appor- 
tioned and  collected  on  the  tax  roll  for  such  entry.  The  statute 
originally  applied  solely  to  real  estate  and  was  extended  by  the 
amendment  of  1899  to  include  personal  property.  Held,  that  the 
legislature  did  not  intend  to  limit  the  effect  of  the  amendment  of 
1899  to  such  personal  property  as  remained  unchanged  in  owner- 
ship or  location,  but  intended  thereby  to  include  any  and  all  per- 
sonal property  which  by  inadvertent  omission  escaped  assessment, 
and  that  sucH  intention  is  capable  of  enforcement  as  to  any  omitted 
property  which,  between  the  time  of  its  omission  and  the  time  of 
reassessment,  has  passed  out  of  existence,  out  of  the  ownership  of 
the  {lerson  assessed,  or  out  of  the  assessment  district.  State  ex  reL 
Davis  iSb  Starr  L.  Co.  t\  Pors,  420 

tL  The  words  ** entered  once  additionally*'  in  said  sec.  1059,  while  used 
originally  with  reference  to  real  estate,  when  applied  by  said 
amendment  of  1899  to  personal  property,  are  held  to  apply  to  the 
purpose  contemplated  by  the  statute,  rather  than  to  the  clerical 
method  by  which  it  is  to  be  accomplished,  and  to  be  one  of  the 
steps  leading  to  the  ultimate  result,--  that  the  taxes  shall  be  appor- 
tioned and  collected  on  the  tax  roll  for  such  entry.  Ibid, 

3.  The  general  provision  of  sec.  1055,  Stata  1898,  requiring  property  to 

be  assessed  from  actual  view,  does  not  apply  to  an  assessment  of 
personal  property  omitted  from  a  previous  assessment,  under  sec. 
1059  as  amended,  since  the  latter  section  provides  that  assessments 
made  thereunder  shall  be  according  to  the  assessor's  best  judg- 
ment Ibta, 

4.  Said  sec.  1059,  Stat'S.  1898,  with  its  amendment  including  personal 

property,  was  intended  to  take  immediate  effect  according  to  its 
terms,  and  regulated  the  conduct  of  assessors  thereafter,  without 
regard  to  whether  the  omissi<His  to  assess  occurred  before  or  after 
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the  enactment  of  the  amendment.  Being  purely  a  remedial  stat- 
ute, it  was  within  the  power  of  the  legislature  to  give  it  such 
effect  IbicL 

6w  Where  in  proceedings  before  a  board  of  review,  on  objection  to  the 
assessment  of  plaintiff's  personal  property,  no  contention  was  made 
or  evidence  offered  that  the  assessor's  designation  of  it  on  the 
roll  was  not  in  accord  with  the  facts,  the  board  cannot  ignore  the 
assessor's  report,  and  they  commit  no  error  in  refraining  from  chang- 
ing the  assessment  i*oll  in  that  respect  Ibid, 

fL  Mabshall  and  Bardeen,  JJ.,  dissenting,  consider  that  the  words  of 
sea  1059,  Stat&  1898,  as  amended  by  en.  50,  Laws  of  1899,  in  them- 
selves, or  as  applied  to  tl|f3  subject  to  which  thev  refer,  are  not 
ambiguous;  that  taken  in  their  literal  sense  they  do  not  admit  of 
any  other  meaning  than  that,  when  property  is  assessed  in  any  year^ 
it  shall  also  be  assessed  once  additionally  for  each  of  the  three  pre- 
ceding years  that  it  was  by  mistake  or  inadvertence  omitted  from 
the  assessment  roll;  and  that  the  use  of  the  word  "additional "  in 
the  law  is  an  insurmountable  barrier  to  reaching  a  conclusion  that 
it  was  the  legislative  purpose  to  remedy  mistakes  in  the  omission  of 
proi)erty  from  the  assessment  roll,  if  discovered  within  three  years 
from  the  commission  of  the  mistake,  regardless  of  a  change  in  the 
ownership  of  the  property  in  the  meantime,  or  the  consumption  or 
destruction  of  the  property  itself.  Ibid, 

7.  Sea  776,  S.  &  R  Ann.  Stats.,  provided  that  the  electors  at  any  an- 

nual town  meeting  should  have  power  to  raise  money  for  town 
purposes,  subject  to  the  limitation  as  to  the  amount  of  liighway 
taxes  provided  in  sea  1240.  Cli.  293,  Laws  of  1895.  amended  sea  77d 
by  striking  out  the  limitation  referring  to  sea  1240,  and  inserting 
a  provision  that  the  total  tax  levied  for  anv  one  year  should  not 
exceed  three  per  cent  of  the  assessed  valuation  of  the  taxable 
property  of  the  town.  Ch.  385,  Laws  of  1895,  provided  that  the 
amount  of  highway  taxes  to  be  assessed  in  any  town  for  any  one 
year  should  remain  as  provided  by  said  sea  1240.  Held^  that  the 
limitations  of  sea  1240  remained  unaffected  by  the  change  in  sea 
776.     Mudler  v.  Tovm  of  Cavour,  599 

8.  Under  sea  1240,  Stata  1898,  a  town  containing  less  than  500  inhabit- 

ants has  no  power  to  levy  or  collect  a  highway  tax  of  more  than 
$1,000  in  any  one  year,  though  such  town  contain  two  congres- 
sional townships;  and  warrants  for  work  done  on  the  highways, 
issued  after  that  sum  had  been  expended,  are  void  J&tdL 

Tax  Titles.    See  Mobtgages,  11.    Reference. 

Telegraph  and  Telephone.    See  Street  Railways,  2» 

Tender.    See  Interest,  5,    Trover  and  Conversion,  3. 

Towns.     See  Highways*  9-15.     Interest,  6.     Poor  Laws,     Taxa- 
tion, 7,  a 

Town  Ordeb&    See  Interest,  6.    Taxation,  & 

TRESPASS. 

1  In  an  action  for  unlawfully  trespassing  upon  and  entering  the  prem- 
ises and  dwelling  house'occupied  by  plaintiff,  but  which  belonged 
to  her  husband,  neld,  that  plaintiff,  being  at  the  time  in  the  exclu- 
sive possession  of  the  dwelling  house  and  premises  as  against  the 
defendant,  might  recover  such  damages  as  she  sustained  by  rea- 
son of  such  invasion  of  her  possession  and  rights,  even  though 
the  evidence  was  insufficient  to  show  any  direct  assault  upon  the 
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plaintiff,  or  any  attempt  to  have  carnal  intercourse  with  her.  Ford 
V,  Schliessman,  479 

2,  The  plaintiff  in  such  case  is  not  entitled  to  recover  any  damages  to 
the  premises,  that  being  a  matter  between  the  owner  of  the  nouse 
and  the  defendant.  IbicL 

Trial.  See  Fraudulent  Conveyances,  2.  Evidence,  3,  5.  Munici- 
pal Corporations,  18.    Pleadino,  1.    Partnership,  8. 

TROVER  AND  CONVERSION. 
See  Interest,  1. 

1.  Plaintiff  purchased  a  horse  and  buggy  of  L.,  who  delivered  the  prop- 

erty at  a  certain  livery  stable.  L.  having  absconded  leaving  her 
children,,  their  uncle  came  to  town  to  get  what  property  she  left 
and  employed  defendant  to  assist  him.  Defendant,  who  was  under- 
sheriff,  naving  discovered  the  property  at  tlie  stable,  directed  those 
in  charge  not  to  allow  any  one  to  remove  it,  and  thereafter  returned 
with  the  uncle  and  directed  the  property  to  be  delivered  to  him, 
which  was  done.  Defendant  was  ignorant  of  plaintiff's  owner- 
ship and,  when  he  did  learn  thereof,  offered  to  return  the  property, 
which  he  did  after  suit  had  been  commenced.  Held,  that  defend- 
ant clearly  exercised  dominion  over  plaintiff's  property  in  d<3fiance 
of  his  rights,  and  was  guilty  of  its  conversion.  Cemahan  v,  Chris- 
ler,  645 

2.  In  such  case,  the  defendant  being  answerable  not  only  for  the  value 

of  the  property,  but  for  any  special  damages  the  plaintiff  had  sus- 
tained, the  return  to  the  plaintiff  of  the  property  and  its  accept- 
ance, or  its  retaking,  pending  the  suit  goes  only  to  mitigate  tne 
damages,  and  not  in  bar  of  the  action.  Ibid, 

8.  Where,  in  an  action  for  conversion,  the  property  is  returned  to  and 
accepted  by  plaintiff  pending  the  action,  the  defendant  may  pro- 
tect nimself  against  a  judgment  for  the  costs  of  the  action,  in  case 
nominal  damages  only  are  finally  recovered,  by  tendering  judgment 
for  nominal  damages  and  costs  up  to  the  time  of  tender.         Ibid, 

TRUSTS  AND  TRUSTEEa 

See  Executors  and  ADMiNisTRATOna  Fraud.  Garnishment,  2,  8. 
Parties,  2.  Pledges,  1.  Suretyship.  Voluntary  Assignment, 
7.    Wills,  4,  5. 

Testator  gave  the  income  of  his  estate  to  his  wife  for  life,  the  re- 
mainder in  equal  shares  to  his  children  H.  and  M.  and  a  trustee 
for  a  third  child  C,  in  trust  to  pay  the  income  to  C,  and  if  C.  for 
seven  years  from  and  after  testator^s  death,  or  at  any  one  con- 
tinuous period  of  time,  led  a  moral  and  sober  life,  the  trustee  to 
convey  C.  his  shara  Held  that,  it  being  conceded  C.  had  led  a 
moral  and  sober  life  for  a  period  of  seven  years,  the  trust  was 
closed  and  his  interest  in  the  remainder  became  vested,  irrespective 
of  whether  or  not  the  testator's  widow  was  living  at  that  time. 
Ordtvay  v.  Gardner,  74 

Ultra  Vires.    See  Building  and  Loan  Associations,  8. 

Undertaking.    See  Appear  1,  2. 

Usury.    See  Interest,  5^ 


728  INDEX.  [107 


VENDOR  AND  PURCHASER  OF  LAND. 

See  Action,  4    Fraudulent  CoNVEYAycEs,  10,  11.    Guardian  and 

Ward. 

1.  J.,  having  defaulted  under  a  contract  for  the  purchase  from  plaint- 
iffs of  certain  lands,  appealed  from  a  judgment  of  foreclosure  under 
that  contract,  S.  sis^ning  the  undertaking  on  appeal  as  surety.  The 
judgment  having  been  affirmed  and  an  action  brought  on  the  un- 
dertaking, plaintiffs.  J.,  and  S.  entered  into  a  stipulation  wliereby  in 
consideration  of  $325  then  paid  bv  J.  and  $12,000  to  be  paid  by  J.'s 
wife  within  thirty  days,  the  said  lands  were  to  be  conveyed  to  J.'s 
wife,  the  action  disinissed.  and  the  surety  released.  This  stipula- 
tion was  afterwards  extended  for  sixty  days  by  a  writing  provid- 
ing, among  other  things,  that  the  sum  it  was  agreed  J.'s  wife  should 
pay  should  draw  interest  Neither  writing  was  signed  by  J.'s  wife 
or  any  one  in  her  behalf.  Except  a  small  payment  by  J.  no  pay- 
ment or  tender  was  made  within  the  time  limit.  Helcl,  that  both 
writings  constituted  options  to  buy  at  a  given  price,  and  not  con- 
tracts for  the  sale  of  lands;  tliat,  the  conditions  prescribed  not 
having  been  complied  with,  the  right  to  pay  and  demand  a  deed 
<lid  not  survive  the  time  limited:  and  that  S.'s  liability  on  hia 
undertaking  was  not  altered  or  destroyed  by  the  negotiations  be- 
tween plaintiffs  and  J.    Nelson  v,  StephinSy  136 

E  The  fact  that  plaintiffs,  after  the  expiration  of  the  option,  agreed  to 
accept  a  tender  of  the  purchase  money  made  by  J.,  provided  he  also 
paid  taxes  levied  on  the  land  and  the  expenses  incident  to  the  op- 
tion negotiations,  cannot  be  considered  as  a  recognition  of  the 
binding  force  of  the  original  option  after  its  expiration.  lbi(h 

8.  In  an  action  to  recover  earnest  money  paid  on  an  oral  agreement  for 
the  purchase  of  a  hotel,  owned  by  the  vendor  and  vendee  as  ten- 
ants in  common  and  operated  by  them  in  partnership,  one  of  the 
important  questions  was  whether  the  vendee  (the  plaintiff)  was  put 
into  possession  of  the  hotel  pursuant  to  the  alleged  oral  contract. 
There  was  evidence  tending  to  show  the  affirmative  of  that  prop- 
osition, and  that  the  plaintiff  had  exercised  exclusive  control 
over  the  property.  On  cross-examination  plaintiff,  who  had  testi- 
fied that  ne  did  not  take  possession  thereof,  was  asked  if,  during 
such  time,  he  did  not  assume  to  be  the  owner  of  the  property  and 
offer  to  sell  it  to  K.  An  objection  to  such  question  as  immaterial 
was  sustained.  Held,  that  the  evidence  was  material,  as  tending 
to  show  whether  the  conduct  of  the  plaintiff  was  consistent  or  in- 
consistent with  his  claim  that  no  change  in  possession  had  taken 
placa     Cvddy  v,  Foremaii,  519 

4^  Such  evidence  was  also  admissible  as  original,  independent  evidence, 
because  it  bore  upon  the  credibility  of  the  plaintiff's  testimony, 
because  it  tended  to  explain  the  purpose  of  the  parties  in  respect 
to  the  acts  on  which  the  claim  of  change  of  possession  in  fact  took 
place,  and  because  the  only  objection  made  was  that  it  was  imma- 
terial, ibtd. 

5.  Where  the  defense  interposed  in  such  case  was  that  plaintiff  was  so 

put  into  possession  as  to  take  the  oral  sale  out  of  tlie  statute  of 
frauds,  it  was  error  to  exclude  evidence  tending  to  show  that,  while 
the  alleged  vendee  was  in  exclusive  possession,  he  conducted  the 
business  for  his  sole  benefit  and  profit,  such  evidence  being  admissi- 
ble as  explaining  the  nature  of  the  vendee's  possession.  Ibid. 

6.  In  such  a  case  evidence  tending  to  show  that  a  deed  of  the  hotel 

from  plaintiff  to  defendant,  reciting  a  consideration  of  $2,500,  was 
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executed  and  delivered  in  pursuanoe  of  a  second  oral  contract, 
whereby,  among  other  things,  all  existing  claims,  including  that 
on  which  the  action  was  brought,  were  mutually  released,  should 
have  been  admitted.  It  did  not  contradict  the  deed,  which  did 
not  purport  to  evidence  the  entire  contract,  and  was  directed  to 
the  establishment  of  the  entire  contract.  Ibid, 

7.  The  fact  that  the  wife  of  the  vendee  in  an  oral  contract  for  the 
sale  of  land  refused  to  sign  a  mortgage  required  to  be  given  in 
order  to  enable  him  to  carry  out  such  contract,  and  that  there- 
upon the  vendor  told  him  he  might  have  time  to  carry  out  the 
deal,  did  not  change  the  vendor's  right  to  insist  upon  the  contract 
being  carried  out  as  before,  nor  make  the  contract  conditional. 

Ibid, 

S,  In  an  action  to  recover  back  earnest  money  paid  on  an  oral  con- 
tract for  the  conveyance  of  land,  the  question  whet.ier  there  was 
a  change  of  possession  of  the  property  —  thus  taking  the  contract 
out  of  the  statute  of  frauds  —  is  for  the  jurv,  if  there  is  credible 
evidence  from  which  a  finding  in  that  regara  could  reasonably  be 
made  in  the  vendor's  favor:  it  is  not  necessary  that  such  change  be 
established  beyond  dispute.  Ibid, 

U  The  fact  that  the  vendor  in  an  oral  contract  to  convey  an  interest 
in  land  is  not  the  owner  of  the  entire  interest  he  contracts  to  con- 
vey does  not  affect  the  validity  of  the  contract  If  he  puts  the 
vendee  into  possession  so  as  to  take  the  contract  out  of  the  stat- 
ute of  frauds,  he  becomes  liable  to  him  in  damages  to  tlie  extent 
to  which  he  is  unable  to  perform  his  agreement  Ibid, 

10.  A  memorandum,  signed  by  both  parties,  reciting,  among  other  things, 

that  in  consideration  of  the  purchase  of  certain  real  estate,  suffi- 
ciently described,  for  a  specified  price,  the  seller  agrees  to  sell  a  cer- 
tain stock  of  merchandise  and  store  furniture  and  fixtures  at  cost, 
less  an  agreed  discount  payments  to  bo  made  at  agreed  times,  sat- 
isfies the  statute  of  frauds  (sec.  2304,  Stats.  1898),  since  it  does  not 
require  resort  to  parol  evidence  to  ascertain  the  terms  of  the  con- 
tract, and  is  plain,  distinct,  and  definite  as  to  parties,  property, 
price,  and  terms  of  payment     Van  Doren  v,  Eoepke,  535 

11.  Under  said  sec.  2304  it  is  not  necessary  that  the  memorandum  should 

contain  apt  and  definite  words  expressing  the  agreement  to  convey : 
it  is  sufficient  if,  from  a  consideration  of  the  wnole  contract,  it  can 
be  gathered  that  it  is  the  intention  of  one  party  to  convey  and  of 
the  other  to  purchase.  Ibid, 

VERDICT. 

See  Appeal,  9,  13.  Damages,  4,  5.  Fraudulent  Conveyances,  2,  7. 
Highways,  15.  Instructions  to  Jury,  1.  Insurance,  7.  Master 
AND  Servant,  3,  4    Municipal  Corporations,  7, 9.    Railroads,  7. 

Where  a  special  verdict  is  req  nested  it  is  the  duty  of  the  trial  court, 
under  sea  2858,  Stats.  1898,  to  limit  the  questions  to  issuable  facts, 
in  contradistinction  to  mere  evidence.  Sladky  v.  Marinette  Lum- 
ber Co.  250 

VILLAGEa 

See  Poor  Laws. 

An  application  to  test  the  validity  of  the  incorpoi-ation  of  a  village, 
based  on  objections  that  the  teinritory  incorporated  did  not  contain 
the  requisite  population  per  square  ^ile,  and  that  a  majority  of 
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the  ballots  cast  by  the  elec.tors  was  not  in  favor  of  the  incorpora- 
tion, does  not  state  facts  of  such  wide  and  public  concern  as  to 
warrant  the  exercise  of  the  original  jurisdiction  of  the  supreme 
court    In  re  Town  of  Holland^  178 

VOLUNTARY  ASSIGNMENT. 

1.  The  duty  of  an  assignee  for  the  benefit  of  creditors  is  that  of  strict 
obedience  to  all  orders  of  the  court,  and,  in  the  absence  of  expresa 
direction,  to  exercise  the  utmost  good  faith  and  at  least  ordinary 
care  and  diligence.    Hill  v,  American  Surety  Co.  19 

2l  Where  it  is  a  general  custom  for  assignees  for  the  benefit  of  credit- 
ors to  keep  the  assigned  property  insured,  failure  of  an  assignee  to 
use  such  diligence  to  procure  insurance  as  would  have  been  exer- 
cised by  an  ordinarily  prudent  and  diligent  man  constitutes  negli- 
gence, rendering  both  the  assignee  and  the  sureties  upon  his  ofiScial 
bond  liable  for  any  damages  proved  to  have  resulted  therefrom. 

Ibid. 

8.  In  an  action  on  the  oiHcial  bond  of  an  assignee  for  the  benefit  of 
creditors,  brought  bv  a  creditor  to  recover  for  loss  occasioned  by  a 
failure  to  insure,  evidence  that  the  property  was  of  a  kind  usually 
insured  when  in  the  hands  of  such  assignees;  that  nothing  in  the 
assignment  made  insurance  more  improbable  than  usual;  that  the 
time  to  procure  insurance  was  ample;  that  the  value  of  the  orop- 
erty  justified  insurance  more  than  sufiicient  to  have  coverea  tbe 
creditor's  claims;  and  that  in  all  reasonable  probability  the  efforts 
of  an  ordinarily  diligent  man  would  have  been  effectual  to  procure 
insurance  exceeding  such  claims, —  is  held  to  establish  plaintiff's 
case  prima  facie,  and  to  cast  upon  the  defendants  the  burden  of 
showmg  that  by  due  diligence  the  assignee  could  not  have  obtained 
either  any  insurance  or  enough  to  protect  plaintiffs  from  the  whole 
of  their  loss.  Ibid, 

4  In  such  a  case  hypothetical  questions  asked  insurance  agents  such  as 
"  Had  the  assignee  brought  you  the  policies  at  any  time  before  the 
fire  to  get  your  consent  to  the  transfer  to  him  of  the  insurance^ 
would  you  have  given  it  ?  '*  and  "  Would  your  company,  at  any 
time,  have  written  insurance  on  property  in  the  hands  of  an  as- 
signee ?  "  merely  call  for  the  opinion  of  the  witness  as  to  what  his 
conduct  would  have  been  under  circumstances  which  did  not  exist, ' 
and  were  therefore  improper.  Ibid. 

6.  Wiiere  an  assignee  for  the  benefit  of  creditors  had  turned  over  the 
assigned  property  to  a  receiver,  and  had  been  functus  offlcio  for 
some  years,  and  tbe  result  of  the  receiver*s  disposition  of  the  prop- 
erty had  been  ascertained,  a  cause  of  action  on  the  assignee's  bond 
for  negligence  in  the  management  of  the  assigned  estate  had  be- 
come complete,  and,  imder  sea  1695,  Stats.  1898,  could  be  enforced 
by  creditors  in  an  independent  action  on  the  bond;  and  the  objec- 
tion that  there  had  been  no  formal  settlement  of  the  assignee's 
account,  if  such  a  settlement  is  a  necessary  preliminary  step  to 
such  action,  is  a  matter  strictly  in  abatement,  and  is  waived  by  an 
auswer  on  the  merits.  [Whether,  at  every  sta^  of  the  proceed- 
ings, individual  creditors  mav  maintain  an  action  against  an  as- 
signee for  any  act  believed  to  be  in  dei'ogation  of  his  duty,  although 
the  same  might  properlv  become  an  item  of  charge  in  his  general 
account,  not  determineo.]  Ibid, 

^  The  objection  that  there  had  been  no  formal  settlement  of  the  as- 
signee's account  is  not  raised  by  a  demurrer  on  the  grounds  that 
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the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  plaintiff  had  an  adequate  remedy'  in  the  Yoluntary 
assignment  proceedings.  [Whether  such  objection  can  be  raised 
at  all  by  demurrer,  not  determined.]  IbidU 

7.  A  debtor  pledged  practically  all  his  property  to  an  attorney  as  trustee 

for  the  debtor's  wife  to  secure  a  debt  substantially  less  than  the 
value  of  such  property.  Held,  that  the  transaction  did  not  consti- 
tute an  assignment  for  the  benefit  of  creditors,  since  the  pledgor 
still  retained  a  valuable  interest  in  the  property,  which  was  subject 
to  execution  under  sec.  2988,  Stats.  1898.    Having  v.  Hamilton,  113 

8.  A  voluntary,  common-law  assignment  for  the  benefit  of  creditors^ 

good  in  the  state  where  made,  carries  title  to  personal  property 
wherever  situated,  but  where  the  state  steps  in  and  regulates  the 
distribution  of  the  assigned  estate  in  accordance  with  conditions 
which  only  the  sovereign  can  prescribe,  and  the  conditions  so  pre- 
scribed are  such  as  to  bring  into  plajr  the  essential  features  of  a 
bankrupt  law,  the  operation  of  the  assignment  will  be  limited  to 
the  state  where  made.  Segnitz  v.  Garden  City  Banking  <Sb  Trust 
Co,  171 

9i  Ch.  80a,  S.  &  R  Ann.  Stats.,  gives  the  assignment  law  the  character 
of  a  bankrupt  law,  and  a  deed  of  assignment  executed  thereunder 
does  not  convey  title  to  personal  property  in  another  state,  at  least 
as  against  creditors  residing  in  such  state.  Ibid, 

10.  Ap.  Illinois  corporation,  being  indebted  to  a  bank  in  that  state  on 

promissory  notes  and  having  on  deposit  therein  monej  subject  to 
check,  made  an  assignment  for  the  benefit  of  creditors  m  this  state. 
When  the  notes  became  due  the  bank  applied  the  money  on  de« 
posit  to  their  payment  and  filed  a  claim  in  the  assignment  pro- 
ceedings for  the  balance  due  on  the  note&  Hetd,  that  the  filing  of 
such  cmim  was  merely  a  recognition  of  the  validity  of  the  assign- 
ment so  far  as  it  conveyed  property  in  this  state,  and  did  not  estop 
the  bank  from  denying  its  extraterritorial  effect  in  an  action  to 
recover  said  deposit  Ibid, 

11.  In  view  of  subd.  13,  sea  4971,  and  subd.  3,  sec.  4973,  a  &  B.  Ann. 

Stats.,  the  provision  of  sec.  1703d  that  "any  person "  making  a  voU 
untarv  assignment  for  the  benefit  of  creditors  mav  be  discharged 
from  his  debts  in  the  assignment  proceeding  should  be  construe! 
to  include  corporations.  Ibid. 

Waiver. 
Of  conditions  of  contract    See  Guaranty,  1. 

Of  misjoinder  of  causes  of  action.    See  Action,  1.    Partnership,  8. 
Of  lack  of  jurisdiction.    See  Landlord  and  Tenant,  8. 
Of  error  by  failure  to  except  on  former  appeal.    See  Appeal^  18. 
Of  objection  to  form  of  action.    See  Action,  9. 
Of  settlement  of  assignee's  account  See  Voluntary  Assignment,  6» 

Warranty.   See  Insurance,  8, 6  7,  8.  Interest,  1.  Sale  oir  CHApKLs. 

WATERa 

L  Where  a  natural  watercourse  has  run  across  a  hi^hwav  to  and  across 
plaintiff's  land  from  time  out  of  mind,  the  plaintiffs  right  to  the 
natural  flow  of  the  water  in  the  stream,  as  a  natural  incident  to 
the  right  to  the  soil  itself,  is  the  same  as  he  has  to  other  natural 
advantages  belonging  to  the  land  of  which  he  is  the  owner,  and 
injury  and  damage  from  a  threatened  diversion  are  presumed  and 
need  not  be  proved.    McEvoy  v.  GaHa{/her,  881 
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2l  In  an  action  to  restrain  the  obstructing  or  interfering  with  a  ditch 
running  across  defendant's  land,  in  and  through  which  surface 
water  from  plaintiff's  lots  had  been  accustomed  to  flow  for  many 
years,  and  to  compel  the  removal  from  such  ditch  of  obstructions 
placed  therein  by  defendant,  the  complaint  is  held  to  state  a  good 
cause  of  action.    Roberts  v.  Von  Briesen,  486 

&  The  owner  of  land  may,  by  draining  such  land  of  surface  and  other 
water  by  an  artificial  way  onto  or  through  the  land  of  another, 
openly,  continuously,  adversely,  and  with  the  consent  of  such  other, 
for  a  period  of  twenty  years,  acquire  an  easement  in  the  latter*s 
land  for  a  continuance  of  such  drainage.  IbUL 

Waterworks.    See  Corporations,  3. 

Wells.    See  Liens,  4, 5. 

WILLS. 

See  Garnishment,  3.    Trusts  and  TRUSTEESi 
Probate, 

1.  In  a  contest  over  the  probate  of  a  will  giving  a  large  share  of  the 
testator's  property  to  his  son  R  and  disinheriting  JT,  evidence  that 
the  testator  declared  on  many  occasions  that  K.  should  have  no 
more  of  his  property,  and  that  the  testator  was  not  able  to  under- 
stand enough  English  to  comprehend  the  will  in  question,  is  held 
insufficient  to  show  that  he  was  defrauded  by  an  attorney  who 
drew  the  will,  and  supposed  he  was  disinheriting  R.  and  providing: 
for  J.    Roberts  v.  Roberts,  213 

2l  Where  the  facts  hardly  allow  belief  in  the  good  faith  of  the  contest- 
ant of  a  will  in  appealing  to  the  circuit  court  from  the  action  of 
the  county  court  in  admitting  the  will  to  probate,  it  was  not  an 
abuse  of  discretion  to  award  costs  against  the  appellant.         Ibid, 

Construdioru 

8L  a  provision  in  a  will,  that  real  property  be  invested  in  a  certain 
fund  for  the  support  and  maintenance  of  a  charity,  is  a  direction 
to  convert  such  property  into  money.    Hood  v-  Dorer,  149 

4  Testator,  by  his  will,  directed  that  upon  the  death  of  his  wife  his 
entire  property  be  invested  in  a  fund,  provided  for  that  purpose, 
for  the  benefit  of  the  superannuated  preachers  of  the  church  de- 
nominated the  United  Brethren  in  Christ  Held,  that  said  clause 
is  essentially  a  trust  provision,  applicable  to  a  particular  charitable 
purpose  as  distingulsned  from  charity  generally,  with  a  class  within 
which  a  trustee,  when  appointed,  can  select  the  beneficiari^  and 
is  not  too  indefinite  in  its  provisions  to  be  enforced.  Harrington 
V.  Pier,  105  Wis.  485,  followed.    Cassoday,  C.  J.,  dissents.        Ibid, 

o.  Testator's  widow,  to  whom  a  life  estate  in  the  entire  property  was 
^ven,  in  an  action  for  the  construction  of  the  will  named  as  de- 
tendants  "  the  superannuated  preachers  of  the  church  denominated 
the  United  Brethren  in  Christ."  Such  persons  were  not  a  body 
corporate,  and  there  was  no  proof  of  service  of  the  summons  on  any 
person  wlio  was  a  superannuated  preacher.  Hejd,  that  the  judg- 
ment rendered  in  tliat  action,  in  effect  that  the  real  estate  in  ques- 
tion descended  as  intestate-  property  to  the  widow,  was  not  res 
adjudicata  as  to  those  persona  Ibid^ 

WITNESSE&    See  Evidence.    Municipal  Corporations,  13L 
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Words  and  Phrasks. 

Any  person,  in  statute.    See  Voluntary  Assignment,  11. 

Cormn^ate  powers  and  privileges,  in  statute.  See  Constitutional 
Law,  2. 

Entered  once  additionally,  in  statute.    See  Taxation,  2. 

Franchise,    See  Corporations,  1-4. 

Furtherance  of  justice,  .  See  Pleading,  1. 

Guardian  of  any  ward,  in  st^itute.    See  Estates  of  Decedents,  1,  2. 

Majority  vote  of  county  board,  in  statute.    See  Counties. 

Mortgage.    See  Mortoaoes,  8. 

On  or  before,  in  promissory  note.    See  Bills  and  Notes,  2. 

Ordinarff  case^  in  instruction  to  jury.    See  Instructions  to  Jury,  6. 

Person,  in  statute.    See  Corporations,  9. 

Personal  representatives,  in  statute.  See  Executors  and  Administra- 
tors. 

Precise  danger,  in  instruction  to  jury.  See  Master  and  Servant, 
11,  la 

Quorum,  in  statute.    See  Counties. 

Void,  in  statuta    See  Fraudulent  Conveyances,  9. 

Writ. 
Of  attachment    See  Attachment. 
Of  error.    See  Ejectment,  3,  4. 
Of  mandamus    See  Mandamus. 
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